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DECISIONS 
| rere TO | 


THE PUBLIC LANDS. 


- CONFIRMATION—SECTION 7, ACT OF MARCH 8, 1891. 
BRADBURY 0. DICKINSON. . 


| ‘The sale: of : an undivided interest i in the lands porated by an entr y, prior to March | 
-- 1, 1888, does not bring said entry within the confirmatory provisions of Sec- 
tion 1, act of March 3, 1891. : 


| Seoretar Ne oble to the Commissioner of the Cua Land Opie, Ta anuUary ny 
i | @y 1892. 3 


| ie am in moot of your letter of July 18, 1891, sequseane further i in- | . 
_ structions in reference to the case of Elwood Ss. Bradbury v. Martin ie 


| Dickinson. 


It appears that on J; anuary 4., 1887, Dickinson ade. soldieis addi- a 


7 tional homestead ‘entry for the: w 3 of the NEQ 4 oe section 12, T. 23 S. 


R. 44 W., Lamar, Colorado. . 
On J une 9, 1887, said entry was ‘held ee sanealivtion by your office : 
for the reason that the rights of the entryman were exhausted under — 


the homestead law prior to said entry: On June 13, 1887, Dickinson’ — 


. . filed. affidavits SHOWINE. that his rights under the iy were not. ex. gee 


- hausted. 


On the same day Elwood S. Baie applied to aoutest Dickinson’s ues 
entry, alleging that the entry was made in the interest of one Thomas 
Doak, that the entry was made for purposes of speculation, and that 
_ the entry was illegal because Dickinson had previously exhausted his 

. rights under the homestead law. The affidavit of contest was not cor- 
roborated, his application to contest was accordingly rejected by the 
_. register and receiver. Contestant appealed from said rejection to your 

office, where, on February 10, 1888, it was decided that. Dickinson had 
exhausted his rights under the homestead law, and- your decision of 
_ June 9, 1887, holding his entry for cancellation was adhered to. 
“Bradbury s appeal was dismissed and his application to contest re- 


| fused on the grounds that said entry was then under investigation by 
“your office and that the affidavit of contest was not corroborated, 
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Both Br wie andl Dickinson appealed from your said valine to | 
‘this Department, and on April 6, 1888, Dickinson filed a relinquish- 
ment of his. entry, and on the same day one Thomas D, Parish .was 
allowed by the local land officers to make a soldier’s additional home- 
stead entry for said tract. 

Under date of July 27, 1889, the Department ahaa upon these 
appeals, held that the silo waied of the entry of Parish was irregular. | 
-Itwas accordingly directed to be canceled. It was also held that your 
office was justified in refusing to allow Bradbury’s application to con- - 
test. However, the decision of your office was reversed in so far as it. 
— canceled Dickinson’s entry without a hearing, and it was held while 

‘there were facts in the record showing that his right to make an entry 
under the homestead law had been exhausted, still he offered to show, 
if an opportunity was given him, that his right had not been exhausted. 
A hearing was ordered to epee the facts. In said departmental 
| decision, Dickinson’s relinquishment was not accepted, since it was 

made to appear that he had before. that time sold all or. neaey all of 

his interest in said tract. 

| In your letter of July 18, 1891, addr ee to this Department, you 
state that Parish’s entry figs been canceled, and although a hearmg — 

was ordered August 12, 1889, as directed by the Department, it appears 

that the register and receiver have never fixed a day for said hearing. 

You suggest that the passage of the 7th section of the act of. March 3, 


1891 (26 Stat., 1095), nay, when applied to said case, render a hearing _ 


on its merits annece ssary. 

It appears from the facts as they are found in the depar tmental de. . 
cision of July 27, 1889,.that the entry of Dickinson was Dae: and = | 
final receipt iapued on i anuary 4, 1887. 

On January 6th following, he sold and conveyed the dagiiaed. one- 
half of said tract to Thomas Doak for a consideration stated to be $500, 
cand about the same time he sold and conveyed for a valuable considera-. 
‘tion, the undivided one- -fourth interest in said tract to one William 
Groom, and that on March 2, 1887, Doak purchased this interest, leay- 
jing bim the owner of an undivided three-fourth interestin said tract 
and leaving Dickinson the. owner of the undivided one-fourth part. 
' thereof. 
_ The tract was then platted by i its owners, and laid out as an addition 

to the town of Grenada, and at the date when Dickinson’s entry was | 
held for cancellation, they had ‘sold about one hundred and nineteen 
lots to different buyers. 

Dickinson’s sale of the undivided three- foaeth interest in said tact : 
was made after final entry, and before March 1 sacl and betore any 
action was taken against said entry. — 
~ In so far as is shown by the record, the sales were ‘made for swatnable 
considerations, no acverse claims o Sage ati g prior to final entry exist, 


and no fraud has been found on the part of the purchaser; willsuchan 
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eae be sonfitmed under the provisions of the seventh section of me arn 
act cited? I think not. | 


‘The section relied upon for confirmation refers to certain entries ee a 
sified ¢ as “entries made under the pre-emption, homestead, desert- land, 
or timber- culture laws” and provides that under certain couitlitions,. 


4 they shall be confirmed and patented. One of these conditions is that 
> where an entry has been sold after final receipt has been issued by the 


receiver of the land office, and prior to March 1, 1888,-to a bona fide — 

’ purchaser for a.valuable consideration, such an entry shall be confirmed. 
No provision is made for confirming an entry where an undivided part 
_ of the tract covered thereby is so sold. Congress seems to have. dealt 

with an entry as an entir ety an d'to h old that it was the legislative i in- _ 


tention to confirm where a purchaser has acquired three-fourths or one: 


half interest In the entry, would also require In a proper case, the hold: ° 


ing that an entry was confirmed where a purcnases had neaured@ a one- ra 


oe interest therein or even less. 


“I do-not think. this was the intention of Congress when the act was at Pe 


passed. - 


You are, therefore, aed to allow the case bo take its regular re 


. course as directed Bye my decision of J oe 27, 1889, 
aaa NEW MADRID LOCA‘TION—UNSURVEYED LAND. 
BRITTON WILLIAMS, 


+ Ah ow Madrid location of sinauiveyed: ieee made. anaes the act of. rea, 17, 


1815, was unauthorized thereby, and while the law thus remained, such h location. a 


_. wag no bar to other disposition of the land. | 

The act of April 26, 1822, providing for the perfection of New Madria ig eke that 

_ did not conform to the public surveys, did not operate to save a location on un- 

_ surveyed land, where said land had been previously sold ae the government to.- 
intervening adverse claimants. 


a. ai 


Goa a oble to the Commissioner of the General Land Os Fannar y | 
7 A, 1892. tn eS, | 


Tt appears by: your letter of June 8, 1887, to the local: officers at ak 


ville, Mo., transmitted with the papers in this case, that the New Mad- — | | 


rid claim of Thomas Huff, Jr. for two hundred arpents, or 170.14 acres, - 


. _ was allowed under act of February 17, 1815 (3 Stat., 211), upon which + - 
2 certificate of location (No. 135) was iaeaed September 18,1816, andlo- 
cated J anuary 13, 1817, under aENey No: 2537 at Franklin, Blo, land» He 


office. , - 
~The location of Hutt embraced a part Eee the Sw 4 ‘See. 36, T. 49 
(south of Missouri river), range 17 west, to wit, 108.36 acres, and ‘apart | 
of the SE 4 of section 35 adjoining, a was made ina square tract. 
which did not conform to the sectional lines according to the. survey of” 
said township made i in a J une 1818. | | 
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On April 14, 1819, Asa Morgan entered the pains of said SW.z 
(51.64 acres) not embraced 3 in said location, per certificate (No. 1967) for 
which a patent was duly issued November 1, 1827. That part of Huff's 
— Glaim located in the SE. 4 of See. 35, aforesaid, was adjudged J anwary 
18, 1820, in favor of David Burris, upon his pre-emption application. 
(No. 1834) for the whole of said quarter, and the same was patented to 


him per certificate (No. 99) August.31, 1820. No patent has everissued. 


on any part of Huff’s remaining elaim, | 

On January 25, 1820, Britton Williams pur chased the balance of said 
Huff location in said SW. 4 4, containing 108.36 acres, at $2 per acre, and 
paid one fourth part ihersot in cash, aS appears by the following cer- 
- tificate of purchase (No. 4888), . issued February 25, 1820: 


It is ‘hereby certified that Britton Williams of Cooper county, M. T. did on the 
28th day of January, 1820, purchase the south and west part of the south-west qr. 
of section 36, in Frl. Tp. 49 (S.M. R. ) north of the base line of range 17 west of the 
5th principal meridian in the district of lands offered for. sale at Franklin, which 
said part of qr, section contains 108.36 acres, and which has been sold to said Brit- 
ton Williams at the rate of $2.00 per acre, amounting in the whole for said part of 
_ quarter section to two hundred and sixteen dollars and seventy-two cents ($216.72), 
of which there has been paid on account agreeably to law, to the receiver of public . 
- moneys at Franklin, the sum of fifty-four dollars and eighteen cents ($54.18), being 
oné-fourth part of the purcliase money for the said part of quarter section. 

Now, therefore be it known, that if the remaining balance, being one hiindred 
- and sixty-two dollars and fifty-four cents ($162.54) shall be paid to “the receiver of 
public moneys at Franklin, or to the Treas. of the United States at or before the 
dates and periods following, that is to say, fifty-four dollars and eighteen cents 
($54.18) thereof on or before the 28th day of January, 1822; fifty-four. dollars and 
eighteen cents ($54.18) thereof on or before the 28th day of January, 1823: and 
fifty-four dollars and eighteen cents. ($54. 18) thereof on or before the 28th day of 
January, 1824, then the said Britton Williams or his assigns, or other legal repre- 
sentatives shall be entitled to receive a patent for the part of the quarter section | 
above described by right of pre- -emmption adjudged in his favor. | 


Said certificate of purchase was surrendered September 30, 1822, at 
said Franklin, by Charles Force, the heirs of Asa Morgan, and Mary 
Gilman, of Cooper county, Missouri, as assignees of said Britton Wil- 
liams, and new declaration (No. 590) issued granting further credit in 
eight equal annual instalhnents, the first. due March 31, 1822, and the 
last March 31, 1829, under the act of March 2, 1821, Sec. 3 (2 ney ote), 
and the act of April 20, 1822 (3 Stat., 665). 

‘Final payment was made, and registers final certificate (No. 2001) 
ausnea at said Franklin on March 28, 1829, for said tract under the act 
of: March 21, 1828 (4 Stat., 259), ‘cerHbing that Robert P. Clarke, — 
Frederick Sone and David Logan, all of Cooper county, as assignees, 
were entitled to a patent. 

By your letter to the local officers at oenwille: Mo., dated November 
18, 1890, you decided that,—‘‘The repr esentatives ‘of Hutt are entitled to 

patent for the said 108.36 acres upon an application therefor. Notify 
the parties in interest, that unless an appeal is taken within the sixty 
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days from notice, given in accordance with letter “C? of September 24, 
1890, the entry of Williams will be canceled.” An oe has been - 


- taken which now brings the case before me. 


The tollowing specifications of error are assigned :— . 


| “Ast, That at the date of location of the New Madrid claim of Hut, is anuary 13th, . 
1817, the land in controversy was not subject to the provisions of the act of Rone 
ary 17, 1815—the location having been made previous to the section lines having 


been run, said location was void.. Ops. Atty. Gen. Jan. 19, 1820—Publie Lands, Laws - . 


‘ and Opinions, part 2, page 8. 

(2nd. That a valid pre- Spach right to said land was recog’ enized and Payer ed in 
favor of Br itton Williams, i in January 1820, and no. exceptions to said adjudications 
-. in favor of said pre-emptor appear to have been taken; and had a patent been issued | 

at that time on said New Madrid certificate, the same would have been void. Ops. | 

eruby Gen., Jan. 27th, 1821, vide p. 16. : 

Upon a careful investigation and examination of the files and records,. and a tef- _ 


~ erence to the laws and instructions governing the disposition of the land here in 


controversy, it would be discovered that the officers of the land office were COoliver- ~ 
sant with the law and the facts governing the disposition of the case and committed 
no error in permitting the pre- emption entry of said Britton Williams. 


The cireumstances under which the New Madrid certificates were is- 7 oe, 
i sued are thus ais by. J ustice ae in the Hot ape: Cases (02 
. U.S8., 698,707): “2 


The eartliquake, or succession of ‘Saanesuss sviitcli eccanen along: he 5 hae 
sippi below the mouth of the Ohio in 1811 and 1812, was particularly disastrous to — 
_ the county and village of New Madrid, in Missouri Territory (then the district of. — 
Louisiana), leaving a large portion of the land now known asthe “ sunk country”? 


- under water. For the relief of the inhabitants, Congress, on the 17th of February, | 
1815, passed an act authorizing those whose lands had been materially injured by -— 


earthquakes to locate the like quantity of land on any of the eee lands of the said . 
poe the sale of which was authorized by law. Oo 
The first section of said act provides, 9g Fee Py PORES 


That any person or. persons owning land in the county of New Madrid, in. the 

- Missouri Territory, with the extent the said county bad on the tenth day of Novem. 

. ber, 1812, and whose lands have been materially injured by earthquakes, shall be, 

: nd ties hereby are authorized to locate the like quantity of land on any of the. _ 

- public lands of the said territory, the i of which is, authorized by law. @ ee 
211) | | | | 


. Under this act coateates: were issued to ahs ‘enemies of New a 
Madrid whose lands had been injured by earthquakes, which were in | 


_ many instances located on lands which were unsurveyed, and the 
. question arose whether such locations were valid under the last clause: - 


above cited, and this question was submitted’ to the Attorney General : 


William Wirt, who gave his opinion that they were null and-void. 
Under Aes: of May 11, 1820, he says (1 Op. 361, 362): 


 -LTam of the opinion that it was not the intention of Congress, in authorizing the 
‘sufferers ‘to locate the like quantity of land on any of the public lands of the said 

| ‘Territory, the sale of which is authorized by law,’ to change or affect in any man- 
ner that admirable system of location by squares, which had been 80 0 studiously 
adopted i in relation to all their territories. . 
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Again, under date of aie 19, 1820 (1 Op., 373, 375), he says: 


The authority given is to make these locations on any of the public lands of the — 
Territory the sale of which is authorized by law. But the sale is not authorized by law 


until the sectional lines are run; and, consequently, all locations previously made 


by those sufferers are unauthorized. The circumstance of their being located in a 
square is perfectly immaterial to the policy of the law; for, although in a square, 
they may not, and most pr obably will not, quadrate with the sectional lines of the 
general survey, since squares may lie to any and to every point of the compass—no. 
two contiguous squares quadrating together; whereas the sectional scheme calls for . 
parallel lines throughout the whole Territory. 7 


Under date of June 22, 1820 (2 Laws, Instructions and Opinions, 14), 
he says, speaking of locations made on unsurveyed lands: 


The fundamental defect still remains, that the New Madrid jeegtionss were Aika -_ 
_ on lands, the sale of which was not then authorized by law; those locations were, 
therefore, made without authority and are void, and patents: consequently, cannot 
issue on them. The contemporaneous survey of these void locations with the gen- 
eral survey, and the permitting them to produce the effect of causing fractions in 
the general survey, was unauthorized by law. On the law as it stands I should pro-' 
nounce the sales of these fractions illegal and void, becanse the public law, of which 
_ every one is bound to to take notice, authorized no such fractions from such a cause. 


-. The sales ought to be set aside and the sections still subdivided according to law. 


On July 5, 1820, the Commissioner of the General Land Office trans- . 
mitted to the surveyor general certain opinions of the Attorney General, 
relative to locations made by New Madrid claimants, and instructions 
relative to the locations which have not been made conformably to law. 
“Those locations may be withdrawn and relocated, or amended so as to 
_ conform to sectional lines.” (2 Laws, Instructions, and Opinions, 303). _ 

As early as April 15, 1817, J. Meigs wrote to the surveyor general at 
St. Louis, relative to New Madrid claimants, as follows: 

They are authorized to locate on any of the public lands of the said Rersitoty: | 
the sale of which is authorized by law, Certainly lands confirmed to other persons are 
not of that description, nor do I think that lands which the President has not. _ 
directed to be prepared for sale can, with propriety, be consider ee of that deserip- 7 
tion. (2 Laws, Instructions, and Opinions, 816) : 


4 


Justice Bradley, in the Hot Springs cases, supra, Says upon this sub- 
ject (page 715), 


The laws. then were, as tho Attorney General held them to be, that unsurveyed 


. lands were not lands the sale of which was authorized by law; said as this doctrine 


was received and acted upon by the land department of the ¢ government, we should 
not feel authorized at this late day to reverse it. ‘ 


It follows that the New Madrid location of Thomas Huff, J i. made 
January 13, 1817, on unsurveyed land, was unauthorized by law, and, — 
in the iaoeaaee of Attorney General Wirt, was “ illegal and void, 7 and 

that the local officers had a right to so receive the law and act. upon it,. 
and therefore to allow the pre-emption of Britton Williams on J anuary 
28, 1820, of the fraction of 108.36 acres in said SW. quarter, and the 
land office was fully justified in issuing a patent to David Burris for — 
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said south-east quarter o on - August 31, 1820. ‘The land livers seit the . 


local. officers i in so doing administer ed the law as it then was) and ever . 


‘since has been construed. 3 fa 


But Congress came to the aid of the New Madrid eiuents aa - 


| passed the act ON “Ape 26, 1822 (3 ae eG); which provides as fol- 
| Love para 


' That the] incations: heretofore | made of warn issued’ under the act of the ae . 


teenth (seventeenth) of Febr uary, one thousand ei ight hundred and fifteen, entitled — ’ 


‘An act for the relief of the inhabitants of the late county: of New Madrid, inthe Mis- | 


~ gouri Territory, who suffered by earthquakes,’ if made in pursuance of the provisions 

of that act, in other respects, shall be perfected into grants, in like manner asif . 

they had conformed to the sectional or quarter-sectional lines of the public surveys; — 

and the sales of fractions of the public lands, heretofore created. by such locations, | 

_ shall be as valid and binding on the United States as if such fr actions had been mage. | 
py rivers, or ‘other natur ad obstructions, | 


But this act did not affect the location of Huff, the land of which had a 


already been appropriated i in part to Burris, and. the balance to Wil- 

~ Tiams.. Intervening rights, . which. had. vested pre to hte passage of | 
‘said act, were carved out of its operation. 

In Wilcox e. Jackson (13 Pet., 498, 518), the court, say,— 


That whensoéver a-tr act of land shall have once: een legally appr opriatéd toany: _ 


purpose, from that moment the land thus. appropriated becomes severed from the — 
‘mass of public lands; and that no subsequent law, or aaa or. sale, Ww ould 
be construed to embrace it, or to operate upon ‘it. oe os 


In Lytle v. Arkansas (9- How., 314, 333), the court say,— -- 


The claim of pre-emption is not that shadowy right which — some te is con-. 


sidered to be. | Until sanctioned by law, it has no. existence as a substantive right... 


~ But when covered by the-law, it becomes a leg al right, subject to. ne defeated L only ; 
by a failure to ‘perform the conditions annexed to it.. 7 


‘See also Frisbie ». . Whitney, 9 Wall, 187; and The Yosemite e Valley ge 


case, 15 Wall. 77. | 
It appears from the original contliieata: cea to. Button Ww illiams 

2 above cited, that his right of pre-emption was “ adjudged in ‘his favor,” : 

on February 25, 1820, from which judgment no appeal appears to have 

_. been taken. This qadouent must then have disposed of the Hutf claim. 
~ It farther appears. that the assignees of Williams at. the date of the | 


‘final certificate issued to them .on March 28, 1829, were also largely, 


e ‘if not wholly the assignees of the Huff claim. | ‘The deeds showing the _ - 


chain of title from Williams to the said assignees are transmitted with 


: the record, but those deeds do not show the char. of title from Huff, 


but they do show several assignments: by persons claiming to own the 7% 


‘Huff location, as if the intent was to unite both claims into one when | 
- final ‘payment was made. » 2 is | 
In view of these assignments, and. és the stat orionte: mals by the 


: contnsel for the appellants, - -that said “land has been held in actual open | <. 


| and notorious esa by said parties and their. grantors for over _ 
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seventy years,” it may well be doubted that there are how aby claimants 

under the Huff location, aside from the appellants. | 

» In my opinion patent should issue on the entry of Britton Williams. 
Your judgment is reversed. — 7 


REPAYMENT—DOUBLE MINIMUM LANDS. 
FREDERICK B. SourHWwoRTH. 


The price of lands within the limits of the forfeited Texas-Pacific grant remained at 
‘double minimum until the act of March 2, 1889, and under an entry made prior 
to said act, there is no authority to repay any part of said price. 
Secretary Noble to the Commissioner of the General Land ae Janu-- 
. ary y 2, 1892. 


| On the 4th of November, 1890, apkeution was Inade ts you, in » behalf | 
of Frederick B. Southworth, for repayment of the sum of two hundred | 
dollars, being the excess above single minimum price paid by him at the 
Tucson land office, Arizona Territory, in the purchase of the NE} of 
Sec. 27, T. 8 S., RB, 22 W., on the 28th of December, 1888. | 
-On the sth of November, 1890, you addressed a letter to the attorneys 
making the application, in which you declined to recommend such re-— 
_ payment. An appeal from your decision brings the question before me 
for consideration: : 
The twelfth section of the act of» Congress approved. March 3, 1871 
(16 Stat., 573), g granted certain lands to the Texas Pacific Railroad ‘Com: 
pany. On the 28th of February, 1885, ae passed an act (23 Stat,, | 
337), which declared,— . a | 


That all lands granted to the Porag Pacific Railroad Company under the act of 


Congress entitled ‘An act to incorporate the Texas Pacific Railroad Company and |‘— 


to aid in the construction of its road, and for other purposes,” approved March third, 


eighteen hundred and seventy-oné, and acts amendatory thereof or supplemental _ 


thereto, be, and they are hereby, declared forfeited, and the whole of said lands re- 
stored to the public domain and made subject to disposal under the eveneral laws of 
the United States, as though said grant had never been. made: Provided, That the 
price of the lands so forfeited and restored shall be the same as heretofore fixed for 
the even sections within said grant. 


The act of March 3, 1871, aantis the oda numbered sections to 
the railroad increased the price of the even sections to two dollars and 
fifty cents per acre,-and by the forfeiting act quoted above, this was — 
‘fixed as the price for the restored lands, or the odd sections. This re- 
mained the price until the passage of the act of March 2, 1889, (25 Stat., 
854) fixing the price of all public lands within the limits of railroad. — 
grants, which shonld be forfeited, at the price of $1.25 per acre. 

The lands in question were echt the limits of the Texas Pacific 
Railroad Company’s grant, and the entry of Southworth was Inade 
prior to the passage of the act last mentioned. The price which he . 
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| sails was properly eianped? and there is no » authority for eee of. 

any part of said amount. Texas Pacific Grant (8 L. D., 530). 
---- Your decision of November 8, 1890, from whieh. the appeal before me 
Was nen is approved and affirmed. : 


‘ RAILROAD GRANT—PRE-EMPTION FILING—ACT OF MARCH 3s 1887. 


OLE HALVORSON. 


An unexpired pre- eoniinhs filing of record ait the date whena railroad. grant becomes | 
effective, excepts the land covered thereby from the oper ation of the grant. 

- Proceedings for the recovery of title are authorized where pene has erroneously 

issued for lands excepted from a railroad grant. _ | 

Prior to the institution of suit for the recovery of title in such case a souena for 
Teconveyance must be made upon the company, and this demand can ony be 
dir ected by the Secr etary of the Interior. : 


- Seoretary N oble to the Commissioner of the apices al Land OH F anuary : 
| By 1892. | 


On December 18, 1889, Ole Halvorson. fren Hon. Knute 2 Nelson, 
7 filed i in this Department a petition representing that in July, 1884, he 
applied, at. the Fergus Falls, Minnesota land office, to make timber- 
culture entry of the NW. 4 of Sec. 13, T. 134, R. 45, basing his applica- 
tion upon the alleged Sites. that the land was sxcopied from the grant | 
to the State (of Minnésota) for the St. Paul, Minneapolis and Manitoba 
Railway Company, by reason of the pre- amption filing of one Gunder 
M, Kallor made for said land June 22, 1871... That a hearing was had 
- on said application before said local land officers on the 26th day: of 
July, 1884, and after the hearing the case - -and testimony therein was 
forwarded to and filed with the Commissioner of the General. Land 
Office. That while the case was pending in the General Land Office 
and undetermined, the land in question was erroneously and through 
. Inistake and inadvertence on the 13th day of February, 1889, patented. 
and conveyed to the State of Minnesota, for and on account of said 
: railway company, and the said State on the 13th day of March, 1889, con- 
. veyed said land to the railway company. That on the 17th ae of J une, -. 
1889, the Commissioner of the General Land Office called the attention - 
of. the governor of Minnesota to this case and the facts therein, and 
requested the governor to reconvey or procure the reconveyance of the 
land to the United States. That afterwards the governor of said State 


. requested the railway company to’ reconvey and relinquish the land, . 


to the United States for the benefit of said Halvorson, and the company — 
refused to comply with said request. Upon these facts the petitioner — 
‘asks that a demand be made upon said cothpany for a reconveyance of 
the Jand to the United States and in case the company fails to reconvey 
it, then that suit be recommended to cancel the patent issued. for said. 
tract. RS | : ‘f.4 
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Halvor son’s puncaten’ was eer ed to you for a report and under 
date of September 26, 1890, you reported thereon, from which it ap- 
pears, thaton the 13th day of Febr uary, 1889, a patent Was issued con- 
veying lands to the State of Minnesota on account of the St. Vin-- 
cent Extension of the Manitoba Railway Company and by inadvertence 
the tract applied for by Halvorson was embraced therein, his pending 
appeal and the pre-emption filing of Kallor having been overlooked. 
The tract is within the twenty mile indemnity limits of the grant 
_ made by the act of March 3, 1855 (13 Stat., 525), in aid of what isknown 
' as the main line of the St. Paul, Minneapolis acl Manitoba Railway ex- 
tending to Breckenridge. 
The orders of withdrawal of indemnity lands on account of said orant 


have been revoked and the lands not embraced i in pena or aDPtov es: 7 


selections have been restored... | 

No claim has ever been made to the tract on accent of said main 
line and further consideration of said grant is unnecessary. 

- The tract is also within the forty mile limits of the grant-to the North- 
ern Pacific Railroad Company, but no selection of said tract has ever — 
been made on account of that grant; the withdrawal under the grant to 
this road. has been revoked and the further consider ation of the same — 
is also unnecessary. 

Upon the definite location, December 20, 1871, of the St. Vincent Ex: 
tension of the St. Paul, Minneapolis and Manitoba Railway company, 
under the act of March 3, 1871 (16 Stat., 588), the tract came within 
the ten-mile granted imiie of said line. The withdrawal on account of 
the grant to this road was ordered February 6, 1872, received ‘at the 
~ local land office February 15, 1872. The tract in question was. listed | 

February 7, 1882, as inuring under this grant. The rights of the rail- 
way company under this grant attached, if at all, oi December 20,187], 
_ the date of the acceptance of its map of definite location. At that date 
_ the filing of Kallor was intact upon the records. It was unexpired and 
a subsisting claim and served to except the land covered thereby from . 
said grant. Malone v. Union Pacific Ry. Co. (7 L. D., 13); Northern 
Pacific Railroad Co. et al. v. John.O. Miller (11 L. D.,1); Union Pacific 
Ry. Co. v. Phillips (11 L. D., 163); St. Paul, Minneapolis and Manitoba - 
Railway Co. v. Northern Pacific Railroad Go. (12 L. D.,-567), 

The patent issued to said company was therefore illeg eally issued, and 
I concur in your recommendation that suit should be instituted to set 
it aside, in case the railway company shall refuse to reconvey the land 
to the United States. However, before such suit can be properly rec- 


- ommended it will be necessary voc: the second section of the act of | 


March 3, 1887, (24 Stat., 556) to demand from the railroad company a 
- reconveyance of the and. embraced in said patent.. The demand for 

reconveyance is a statutory requir ement to be made only by direction 
_ of the Secretary of the Interior. Union Pacific Ry. Co. (12.1. D., 210). 
You are accordingly directed to demand from the St. Paul, Minneap- 


wv 
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olis ae. Manitoba Railway company (St. Vincent eteneion) a recon, 
--veyance of the tract embraced 'in Halvorson’s application in. accordance : 
with section two of the act of Mar ch 3, 1887, and. report the action taken 
thereunder by the company. — | 
The papers in the case are herewith returned to be kept oak the files. 
in your office, and in case the railway company ‘Shall fail or ‘refuse to 
~-reconvey the land. to the United States, within the time prescribed by 
7 said a yon will return bem with your nape | 


~ MINING CLAIM—MILL SITE-SECTION 2887, RS. 
“Haecia ConsoLipaTED Mrvine Co. 


The building of a tram oad, or the: grading of the road bad therefor is not. such ae 
use or improvement of the land as warrants the allowance of a millsite: 
An a dagen: for a millsite cannot be allowed where it appears that the i improve- 
ments are located on the line between two mill sites, without. either location pos- 
sessing the requisite impr ovements mde pendently of the other. 


Seoretary Noble to the Commissioner on the General Land. Office, January 
oy 


I have exaininéd the papers tr ansnitied by your letters of Deceinber 
17, 1890, consisting of the certificate of incorporation of the Hecla Con- 
: solidated 2 Mining Company, organized under the laws of Indiana, with 
Its application : for a patent for “The Everest Mill-Site No. 1,” arrate | in: 
T. 38., R.10 W. Beaver Head county, Montana, Helena, ‘Montana, land 
aistrics: together with a plat of the survey, proof of notices pr ee ad- 

-vertised and posted, with all the necessary proceedings, including the 
. final certificates of entry, also from the same company like certificate, 
papers, and proof with application for patent for “ Everest eu Site No. 


gn immediately adjoining No. 1 on the south. 


- It appears. that when the surveys were made the company had ex- 
7 pended five hundred dollars on each site, according to the certificate 
of the surveyor, but the same had been expended in grading half of a. 
tram-way road-bed across a portion of each tract and about two and 
one-half miles long, worth two thousand dollars. It had expended no 
money in the erection of any mill or works for the reduction of ores, and 
you held that the building of a tram-road or the grading of the road-bed 
was not such improvement or use of the land as would warrant. a: 
patent as a mill-site, and, you held the éntries for cancellation. From 
‘this action, the company, in each case, appealed. Your decisions were | 
certainly correct as the cases were presented, but after your decisions, 
evidence was presented ‘and forwarded to the Department showing 
that the surveys. were preliminary matters, and that the company. fol- 
: lowed up this initial step by erecting upon the eround surveyed, in the 
— two sites, concentrating buildings, crushers, and the various buildings: 
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machinery and apparatus for cru shing and Roncentiaang: ores, one eiais 
of these being on each site. - 
I find the same witnesses in both cases making affidavits containing 
‘substantially the same statements in each case as to improvements, 
ete., locating the works on the line between the two sites and crediting — 
to each one half the cost, but not showing any mill or reduction works _ 


on either, independent of the works on the adjoining site. 


- The law (Sec. 2337, Rev. Stats.) provides for the issuance of patents 
- for mill-sites to owners of quartz mills or reduction wones)! and it limits 
each location to five acres; . 

Jt occurs to me, indeed it seems quite. apparent, that this company 
has erected only the buildings and procured only the machinery neces- — 
sary to one plant, and has so located two mill sites that this plant is to 

be in the centre of a ten acre parcel of land instead of being limited to 
five acres. I find from the evidence before me that it has expended 
over forty thousand dollars in impr pyenen but une certificate of the 
surveyor does not mention them. 

They appear to have been made since the survey, it being rnden in 
1880, while the application was not filed until December 26,1888. I do 
not, however, find from. the evidence that there is any cae mill or 
reduction works or any buildings or machinery on either tract that is or 
ean be used as a quartz mill or reduction works independent of: the 
other, as the south line of No.1 being the north line of No. 2, runs 
through the buildings, and whether there is any engine or boilers or 
rushers on either. site does. not appear from the evidence. _ | 
| But it is the policy of the government to encourage the development 

of her mines and the investment of capital necessary to do this, and it — 
may.work a hardship to cancel these entries outright, and in view of | 


the facts stated in the supplemental affidavits, I will set aside your de-. . 


cisions and return the cases to your office.. You will allow the company ~ 

to show, if such is the fact, by proper certificate of the surveyor general, 
‘as required by section 2325, Revised Statutes, and such other evidence 
‘as you may deem proper, that it has a quartz mill or reduction works 
‘upon either site, or upon both, as contemplated by section 2337, Revised 
Statutes. 

It is not good pr actice to consolidate cases that have ‘separate rec- 
ords, but these cases, Nos. 10718’ and 10719 are, so far as appears, so 
intimately connected that I cannot pass upon them separately, and I have 
considered site No. 2 with No. 1, but if it shall appear that the company 
has a plant upon each, the Peoords will be kept separate and the cases" 
“will not be Consolidated: If it shall appear upon investigation that there. 
‘is but one plant so situated and constructed; that it is on neither site, 
they will both be canceled, and the company will be allowed to make a 
new location of a mill-site, not exceeding five acres, embr acing such . 
quartz mill and. reduction works. : 
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"The papers" are herewith returned. Both cases may take the same _ 
course, 
| Upon receiving the pyiderices in. the cases an proper cartesian of 
- the surveyor genera you will re- ana them upon the lines herein 
indicated. 7 


ee LANDS—TOWNSITE—HOMESTEAD- costs. : 
KINGFISHER TOwNSITE 0. FossErr. 


The fact that an acre of land in a quarter section has os reserved for the locatior 
of a land office, is not, in itself, sufficient to impeach the good faith of a home- 
stead entry of such auarien section. 

~ The commutation of a homestead entry under section 21, act of Was 2, 1890, senses | 

pe allowed, where itis apparent that the land covered ther eby is intended for - 

townsite purposes, and not for agricultur al use, . 

Under section 22 of said act the homesteader may-pur isk for townsite purposes such 
legal sub- divisions of his entry as may be required therefor, and perfect title te. 

— the remainder under the homestead law on showing due compliance therewith. 

In a contest where no preference right is. claimed under the act of May 14, 1880, the 

costs should be apportioned i in accordance with Tule 55 of practice: 


Seoretary Ne oble to the Commissioner of the General Land Osfiee, Je anwary | 
4, 1892, | 3 


This case irivolves title to the Nw. 4 - of See. 15, T. 16 N,, R. 7 W., 
_ Kingfisher land office, Oklahoma, embraced i in homestead. entry No. 5. < 
made by W. D. Fossett, April 23,1889. The present controversy arose _ 
‘upon an order for a hearing contained in departmental decision of Octo- 
ber 1, 1889 (11 L. D., 330), and a brief reference to the former proceed- 


ings in the case is necessary to a proper understanding of the matter. 


On April 23, 1890, Fossett and one John H. Wood made homestead — 
~ entries covering the N. 4 of said section 15, and on May 4, 1889, the oc- 
- cupants of the townsite of Kingfisher made wpplication to. enter said 
tract for townsite purposes. . : 

Hearing was duly had, and upon the eceotel as made this Department 
held, in the decision of October 1, 1890 (supra): 


First: Fossett, at the time of making his homestead entry, was a a had quanoed 
homesteader. 
_ Second: He settled upon the said NW. i on » April 22, 1889) and prior to the ‘time 
. that a townsite was actnally. taken. ——- 

In considering the case of Fossett, ashe was the first settler upon the land, and 
his settlement was followed by residence and improvement, and whatever rights he 
may have acquired were properly held by your office to face attached at the time: 
of his actual settlement, and not on the following day, when he made his claim of | 
record at the local office. His rights cannot, therefore, be impaired by the subse- . 
quent occupation, on the same day, of the land embraced in his entry by the town-~ 
site settlers, and had not the integrity of his entry been impeached by said protest, 
it is clear, that as found by your office, the same should‘ remain intact. a 

I find, however, among the papers before me,2 an affidavit made J uly 23, 1890, by. J : 
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P. Barnard, one of the said protestants against the withdrawal of the appeal here, 
which charges collusion between one Jillett (Fossett’s attorney) the said Fossett, | 
and said mayor and council, and a few of the occupants of said quarter-section, and 
‘to which is annexed a paper purporting to be a certified copy of an aor eae 
made May 5, 1890, by Fossett’s said attorney and the ‘townsite occupants and in-, 
habitants,’ upon the said north-west. quarter, to the effect that the lots occupied by 
said parties would, upon the completion of Fossett’s entry for a specified price, be 
conveyed to him, ‘in case no appeal is taken’ from the action of your office. 
| This introduces a new element into the case, indicating that Fossett did not make 

bis settlement in good faith for homestead purposes, but for speculation, which 

should, in my opinion, be made the subject of inquiry, to the end that the validity. 

of his entry may be properly determined. You will accordingly direct that a_ 
hearing be had, at which testimony will be taken for the purpose of ascertaining 
whether or not he has made or authorized any agreement for the sale of the lands, 
‘or any part thereof, or whether he made the entry for speculative purposes or in 
good faith as a homesteader. Should it be satisfactorily shown that Fossett has 
- madle, or authorized any such agreement, or that his entry was speculative, then his 
entry must be canceled, otherwise it will stand subject to his pom piece with the | 
Jaw. 


By this decision the entry of Wood was canceled. —_ 

This hearing in relation to Fossett’s entry took place at the local office 
in. November 1890, and upon the testimony the local officers rendered 
their decision, December 13, 1890, recommending that the contest be 
‘dismissed, and that the entry of the defendant be noe intact. In said 
decision it was found: - 

1, That the said defendant, William D. Fossett, did not make or authorize any 
agreement for the sale ot the lands covered by his homestead entry, or any part . 
thereof, in the manner and upon the conditions named in the affidavit of the said 
protestant, J. P. Barnard, : _ 

2. That the said alleged agreement between one F. E. Gillett and the mayor and 
‘council of Kingfisher, was never accepted or executed by the said mayor and council. 
- 3: That the homestead entry of the said defendant, William D, Fossett, was not 
‘speculative, but madein good faith in comps ance with the homestead laws governing 
the settlement of Oklahoma. 


Upon appeal, your decision of June 3, 1891, after reremne the tes- 
-timony, sustains that of the local office, and incidentally passes upon 
the question of the apportionment of costs incurred at the trial of the 
case, which you held should be governed by the rule laid down in the 
case of Milum v. Johnson, 10 L. D., 625. You-also considered the com- 
mutation proof submitted by Fossett June 12,.1890, under the provi- 
sions of section 21 of the Territorial act, approved May 2, 1890 (26 Stat., 
81), and as said proof disclosed the fact that a portion of the tract in 
question was then actually “ occupied by townsite settlers,” such proof 
was rejected, and he was required to comply with the requirements of 
the second proviso of the 22d section of said Territorial act. | 
It was further held that : | 
Should he desire to purchase a portion only of said tract upon the terms therein | 


prescribed, he will be permitted to do so. In that event, hewever, his entry, as. to | 
- the remaining portions of the land covered thereby, will be canceled, fe 
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"From: your deeision both ere appeal, the: townsite featti the find- a 
ing as to the. validity of Fossett's entry, and Fossett from the’ appor- 


‘ tionment of costs and the holding that in the event that he purchase 


only a portion of the tract under section 22, as before set forth, that 
his entry must be canceled as to the remainder. 
In addition to the briefs filed in the case, an. aoa | argument was 
~ granted upon the request of the townsite. _ 
_ From the foregoing, it will be seen that the allegations contained in 
the affidavit by J.. P. Barnard were the moving cause of the investiga-_ 
tion directed, and the examination of the case seems to have been con- | 
~ ducted solely with reference thereto. 7 
_ Under the order of this Department, however, an paver was 
7 offered the settlers to introduce any other evidence tending to show 
_ speculative intent on the part of Fossett in the making of this entry, = 


but no such testimony was offered. 


Both your office and the local office find as a. » matter of fact, that Fos: 
~ gett did not enter into or authorize the agreement referred toin said | 
affidavit, and further find that his entry was not speculative, but made 
in good faith, and. from a careful examination of the testimony T merce 
with said findings. : 
- In the oral argument herein, counsel for the townsite urged that its 
case was greatly weakened by the exclusion of certain testimony on 
the re-trial of the case,.and it was for the first time claimed, that the .. 
fact that one acre had been reserved for a land office in this quarter- 
_ Section was, under the holding in the case of Guthrie townsite v. Paine 
etal, 12 L. D., 653, sufficient to establish the. fact that the homestead — 
entry made for: stich quarter-section was for a speculative parpese: 
The opinion. of the local officers, states as follows: 7 


‘The testimony i in this case is voluminous, and a large portion of it is ehiolly ir; 
relevant and immaterial, and could only have been admitted at all, under the wide 


latitude that local land officers are required to extend to parties to controversies of | 


this character, It has been the aim-of this office to secure the most thorough in- . 
vestigation of all facts, in connection with this case, and in keeping with ‘this pur- 
“pose witnedses, especially for the plaintiff, have been allowed the greatest possible 


freedom in testifying as to circumstances, suspicions, motives, conclusions, con- rs ; 
os ‘versations, TUMOTS, street-gossip, etc. 


An examination of the case shows that : a large amount og jievand 
and immaterial testimony was admitted, and as to that excluded, it. 
| generally consisted of hearsay testimony and. such other testimony a8. 
. wowd have been excluded. in any court. cae : 
 Imust therefore hold that there was no error in “hie: conduct of the 
case, and that the charges made agemed the a, have not. been sus- 


7 ‘tained. 


As to the application of thes decision 3 in the case of. Guthrie teense - 


7 a. Paine et al. (supra), to the present case, it seems that counsel has. : 


_ misconstrued the holding in that case by magnifying the effect of what 
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was therein stated relative to the reservation.of a trast in a quarter- 


section for land office purposes. It is true that it is stated therein that - 

Every intelligent person is aware of the, fact that for the last half century the 
establishment of a United States government land office was equivalent to the foun- — 
dation of a town, or city, of greater or Jess magnitude; whenever a spot was - 
selected for a land office, that became the center of populations it became a town, 
and the land ceased to be in a condition where it could be used for agriculture, but 
it became valuable for townsite purposes. 

While the establishment of a land office is one eine ieaceas 
town which all homestead claimants are bound to take notice of, yet. 
this idea is not the pivotal one on which that case turned. ~The fact 

that an acre had been reserved in the vicinity of the land. entered for 

-aland office was but one of the minor elements in the case, and not 
_ the main point of that decision.’ It was a circumstance, which, when 
taken i in connection with all the other and more important facts and cir- 
cumstances, actions and motives of the applicants, clearly determined 
their purpose and. intent in ee ine entries then under consid-. 
eration. 

It. will not do to enlarge upon a Siale jaa or an caotaeed sentence to 
rule upon the rights of parties, but the case must be considered as a 
comprehensive whole, in order to arrive at an intelligent understanding 
of what was decided, : 

~The difference in the two cases is leiann ied by the intent, design 
" and purpose. ot the parties inter ested, when viewed in the light of their 
_ conduct and the circumstances sineguiiding each case, 

All the testimony taken at the first hearing bearing upon the good 
faith of Mr. Fossett was considered when the’ case was first before this 
Department. It was then held that he was a qualified homesteader, 
- and having first lawfully appropriated this tract under the homestend. 
law, Should not be required to surrender his rights to the claim of sub- 
‘sequent settlement of the townsite occupants, unless he lad made the > 
contract referr ed to in the affidavit by J. P. Barnard, or that his entry 
was speculative. - 

These questions were veined to the local office for trial. 

The fact that an acre had been reserved in the quarter-section entered 
by Fossett for a land office was well known to the Department when the 
- ease was first considered, and had that fact of itself been considered 
_ sufficient upon which to mane a‘finding of speculative intent in making: — 
entry for such quarter-section, there would have been no necessity for a 
further hearing; indeed, the order for a hearing, when viewed in such © 
a light, was unjust, as it could result ad in increasing the already 
great expense of this contest. 

The local officers, as well as yourself, decided the case upon the. sec-. 
ond hearing in favor of the entryman, finding, as before stated, that 
Fossett did not enter into or authorize the agreement referred to in the 
affidavit by J. P. Barnard, and that his fOUUEY was not ey ulate but 
made in good faith. | : 


- 
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| From: a Careful review of the whole matter, I do not fee] justified i in 


= disturbing your conclusions. 


But a small portion of this tract is actually oceupied by townsite set- _ 
tlers, and they do not appear to have been encour aged 1 in going upon the 
land by Fossett. 7 

It would seem that this is a case clearly under the ebdotid proviso to 
section 22 of the act of SP ORETERS approved May 2, 1890 (seupr a) which 
' provides: | 


That in case any lands in said Territory of Oklahoma, which may be steal’ and 
filed upon as a homestead, under the provisions of the law applic able to said Terri- 
tory, by a person who is entitled to perfect his title thereto under such laws, are 
required for townsite purposes, it shall be lawful for such person to apply to the | 
Secretary of the Interior to purchase the lands embraced in said homestead or any 
_ -part thereof for town-site purposes. He shall file with the application a plat of such 
proposed. townsite, and if such plat shall be approved by the Secretary of the hite- 


rior, he shall issue a patent to such person for land embraced in said townsite, upon 


the payment of the sum of ten dollars per acre for all the lands embraced in such re 
7 town-site, except the lands to be donated and maintained for public purposes as 


_ provided in this section. . And the sums so received by the Secretary of the Interior E 


: ; ‘shall be paid over to the proper authorities of the si ac when organized, to 
be used by them for school purposes only. 

| In the ease of Orlando Townsite v. Hysell et “i (13 L. D. , 99), it Was: 
held that the commutation of an entry under section 21, aa of May 2, 

— 1890, can not be allowed where it is apparent. that the land coversil 

hereby: is intended for townsite purposes and not for agricultural use. 
Under section 22, of said act, a honiestead entryman may purchase for 
townsite purposes such lel subdivisions of his entry as may be re- 

— quired therefor; and perfect title to the remainder under the homestead 


| a on showing due compliance therewith. : 
> The rej jection of Fossett’s proof was therefore proper, andl he will be 


- Tequired to proceed as above indicated. | 

‘The Kingfisher townsite application for the tract covered by E Fossett's | 

j entry will therefore stand rejected. ie 

... This disposes of all questions between the parties, aco the matter 
of the apportionment of costs. * 

This is not a contest where any one is claiming a preference right of ; 
entry under the act of May 14, 1880, and rule 55 of practice, provides: 
‘In other contested cases sich patty must pay the costs of taking tes- 
‘timony upon his own direct and cross examination.” 

This was the rule followed in the case of Milum v. Johnson (supra), 
to which you refer, and is, I think, applicable to the present case. 

Your decision. is aie with ‘the above modification, affirmed. 
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RAILROAD ) LANDS—SECTION 4, ACT OF MARCH 3, 1887. 
DRAKE EC AL. v. BurroN. 


One. who has contracted to. ail land purchased from. a setiboad company, to which 
title subsequently fails, is a proper party-to perfect title wnder section 4, act 
of March 3, 1887, in order that he may comply with the terms of the ‘contract. 

The right of a purchaser from a railroad company to perfect title under said section, 
is not defeated by the fact that said purchaser is the president of the company, 
and trustee for the bond owners who hold a mortgage on the lands of the com- 
pany, where there is no evidence of bad faith or advantage on the part of said 
purchaser as against the company or said bond owners, 

The right of a pur chaser from a railroad company to perfect title under said section 
is intended to cover cases where the lands were unearned under the grant, and 
erroneously patented or certified. : 


Secretary Noble to the Commisstoner of e General Land Office, J anor Yy 
2, 1892. 


I have considered the case of E. F Drake.and E. W. Sargent v. A. 
G. Button, on appeal by Drake from your decision of July 1, 1889, 
holding that his purchase was void, as made from the Sioux City and 
St. Paul. Railroad Company, of lots No. Tand4and EK. dof SHEA, SEA 
of NE.4, Sec. 34, T. 93 N., R. 48 W., Des Moines, Iowa, Land District. * 

~The record in the case ae be stated briefly as follows: These lands | 
are a part of the lands which were patented to the State of Iowa June 
17, 1873 under the act of May 12, 1864 for the Sioux City and St. Paul 
Railroad Company. They were hela by the State, i in trust for the com- 
pany, until 1887, when they were, upon the adjustment of the grant in 
accordance witk the decision of the United States supreme court, re- 
conveyed to the government by the governor of Iowa. They were, on 


September 12, 1887, restored to the public domain and opened to entry ; 


by direction of the Secretary of the Interior (6 L. D., 47). 

On March 5, 1888, Button made homestead entry for lot 1 and SE. 4° 
of NE. 4 of ane ‘ol, being part of said tracts. 
On December 7, 1887, E. F. Drake made an application for patent for 
the lands first herein deseribed: under the 4th. section of the act of | 
- Congress of March 3, 1887 (24 Stat, 556) supporting the same by afii- 
‘davits tending to show his right. hereto, 

It appears that prior to the receipt of this application by your office, 
it was in receipt of letters from E. W. Sargent who claimed to be the 
owner of said land, and soon thereafter of a letter from L. Harrison, 
Esq., attorney for Buttou, claiming part of the land for his. client by 
virtue of his homestead entry, and your office, on June 22, 1888, or- 
dered a hearing to determine the rights of the respective pantie : 

A hearing was ordered accordingly, and.all parties having been noti- 
fied, appeared at the local office on September 27, 1888, and the testi- 
mony having been taken, the local officers disnaread | in their conclu-. 
sions of law and fact. The register found that ears was a purchaser 
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in good faith, and Sargent had not purchased. said. jaca of | the com-_ 
. pany, while the receiver found that Drake was acting in the capacity 
_of ‘president of the (railroad) company, and was a trustee in the mat- 


ter,” and that his purchase was void, and that he having agreed to sell a 
| the land to Sargent, that this agreement was also void. 


On July 1, 1889, your office, upon consideration of the Case, found | 
that Drake was a director and president of the railroad company, and 
also trustee for the bond owners in the mortgage made to secure the 


bonds, and that as a matter of law, his purchase was void ab initio. 


--You found that his knowledge of the condition of the land, its. legal 
status, etc., was such that he could not be a bona fide pur Gheser, upon . 
whom the. act of March 3, 1887 confers the right to a patent, and that. 
if he were such, that he had sold to Sargent, and that Sargent was the | 
-ptoper party. to the case, and that Drake had no right to a Ped 
. From this ruling and decision, Drake appealed. 
The testimony shows that this Jand in controversy was sae the in-. 
demnity limits of the grant to said Sioux City Railroad Company. It 
was selected in lieu of land lost in place. The selection was approved 
by the register and receiver at Sioux City land office, and affirmed by 
the General Land Office, and on June 17, 1873, was patented to the 
State of Iowa by the President of the United States, for the benefit. of 
the Sioux City and St. Paul Railroad Company. 
- The railroad company had an officer known as its “Land Gomunie: 
sioner” who was charged with the duties of selling its lands, selecting 
lieu lands and looking generally to the interest of the company in, the 
matter of the lands granted to it. The company, it appears, bonded 
the road and its granted land to raise money to build the road, and all 
_ its lands were mortgaged to secure the bonds. Two persons were made - 

trustees for the bond holders. By the terms of the mortgage, the jands . 


e held by the company were to be, by its commissioner, sold from time to 
_ time, and upon the sale of any-tract, the purchase money was to be ap- — 


plied in payment of the bonds, and shen So epee, the trustees were _ 
_- authorized to release the specified tract. : 
Elias F. Drake was a dir ector and president of this corpor ation od | 
1871 to date of hearing herein. He and Alexander H. Rice were named | 
_. as trustees for the bond owners and Edward Berreau was land com: 
missioner of the company in 1875. | 
-. On October 25, 1875, Drake bought of the railroad company through . 
. said land commissioner, lots 1 and 4 and E. $ of SE. and SE, 4 of NE. 


~  Lof Sect. ol, T. 93 N., R. 48 W.5P. M., at and for the pene tiea bn of 


Bi, 400, and. pnd the parehase money ahioh was applied on the bonds, — 


: a and the- lands were released from the mortgage. He took a’memoran- 
. dum of agr eement from the company, acknowledging the receipt of the 


money and binding it to make a deed to him, his heirs or assigns, upon 
request, at the land office of the company. Afterward, the board of —. 
directors. approved the sale and a warranty deed. was executed and 

7 delivered to Drake. | 3 
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On December 3, 1875, Drake made an agreement with E. W. Sargent, 
by which he obligated himself to convey to Sargent the said lands for 
$2,000, he to pay $200 of principal, and $126 interest in advance on the 
deferred payments, the remaining $1,800 to be paid in six annual pay- 
ments of $300 each with seven per cent interest, payable December 3a 
' of each year. 

It was stipulated that Sanneak should fake immediate possession of 
theland, and he was to pay the taxes thereon, and have the use of it, 
and if ne failed to make the payments, any improvements placed upon 
the land were to remain. The payments were to be made punctually 
and strictly according to the letter of the agreement, “the time of pay- 
ment being of the essence of this contr act,” and upon full paym ent, Drake 
was to make a deed for the premises. 

Afterward, to wit, February 14, 1879, Sar gent having made no farther : 
payment, a modiaedaon of said poatracs was nade in writing as a part 
of the agreement, by which it wasstipulated that as the State of Iowa had 
not made a deed to the railroad company, grantor of Drake, the times 
- of payment of the several installments should be suspended, and the 

debt should not draw interest until such time as the railroad.company 
should receive a deed for the land, at which time the payments were to 
commence drawing interest and fame should then peels to run on the 
contract. | 

There has been much contention about the lands granted by the act 
of May 12, 1864 (13 Stat., 72) and the Sioux City and St. Paul Railroad. 
Company and the Guieeo Milwaukee and St. Paul Railroad Company _ 
had a suit in court, involving the title to the lands granted each by © 
_ gaid act, which suit was finally decided by the United States supreme | 

- court in March, 1886 (117 U.S., 406). The roads of these two com- 
panies cross each other, and the Titieation arose out of the respective | | 
claims of the companies to the lands within the overlapping limits of © 
the grants, | 

Upon the rendition of the jademeul of the court, the governor of . 
Iowa reconveyed tothe United States 43,647.63 acres of land, including 
the land in controversy, that had been erroneously patented to the State 
in trust for said Sioux City and St. Paul Railroad Company, and on 
July 26, 1887, Secretary Lamar, in a letter to Commissioner Sparks, dis- 
cussed the matter at length, and it is unnecessary, at this time, to go 
into a history of the grant or the several phases of that case. It will . 
suffice to say that by said letter it was directed that the land so re- 
conveyed be thrown open to settlement and entry. 

By the 4th section of the act of March 3, ed (24 Stat. , 556) it was 
provided, wnter alia, 

That as to all lands except those mentioned in the foregoing section, which have 
been so erroneously certified or patented as aforesaid and which have been sold by 
the grantee company to citizens of the United Statés . 2... the person or per-. 
sons so purchasing in good faith, his heirs or assigns, shall be entitled to the land 
80 purchased, upon making proof of the fact of purchase at the proper land office, 

C. 
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“Desks sininis that under this section of this statute, he is, upon the 
- facts shown, entitled to a patent tor the lands in cotitroversy. = 
The contract between Drake and Sargent was, by agreement of the — 
‘parties, suspended until Drake’s title should be completed, and this — 
application by Drake is evidently made for the purpose of placing him 
in a position to comply with the terms of that contract. Under these 
citcumstances, I think Drake should be considered ¢ a proper pa to- 
perfect title under the provisions of said act. 

- Yow hold that as Drake was a director and president’ of the ea eoad 

7 company, he could not be a purchaser, because he was a trustee, the 
. corporation being cestut que trust, and in support of this view, you quote - 
from Perry on Trusts (par. 207, p. 249) as. follows: . | 

Contracts of trustees are of two classes. One class consists of contracts fads by | 
- trustees with themselves or with a board of trustees.or directors of which they are 
~ members. These contracts are void from the fact no man can contract with him- - 
self... . .The other class of contracts is where a trustee contracts with the ces- — 
tut que trust or a third person. (You say) It is clear, I think that he wis of the class © 
first mentioned and that his purchase was void ab initio.. 

It is very questionable whether Drake was of the first class. 
~ The author adds to the matter (quoted by your office, as follows: 

_ These contracts are not void, as where a director makes: a a purchase of property | 
from the corporation itself acting independent of the directors the contract is not. 
void but the same rules apply that apply to other trustees purchasing of the cestui: 


que trust. The bur den i is upon the tr ustee to vindicate the transaction from all sus- 
--picion. 7 : 


In An gell and Ames on Gaeuvatiins (10 Hd., Sect. 233), it is aa 


- By the common law and by the civil code, too, a8 a corporation aggregate may 

eontract with persons who are not members so it may contract with persons who are 
members of it and the contract is not on this account invalid (Note 13 Mass., 406, 4 
7 Blackf., 267-15 Vt., 522.) 
And though the menibet of the corpor ation: be also one of the hierass of the cor 
poration it would seem that this would not incapacitate him from contracting with 
-it, . . . in acase where there is no evidence of such gross partiality 1 in the con- 
tract as amounts to fraud (Note 19 Vt., 191-18 Vt:, 409). 


In Buell v. Buckingham (16 Iowa, 984, 85 Am. , 516) three directors of © 
a corporation, being a maj jority of the board, sold to one of. their num- 
-ber (Buell) a mill belonging to the corporation. Certain cr editors, upon 
judgments obtained against, the corporation, levied wpon the mill and. ~ 
sought by injunction to restrain the execution of the deed by the cor- 

- poration to Buell. 
The court said: 


There i is no: showing of any actual fraud on aie part of Elijah Buell, in his pur-. 


_ ghase of the property from the board of directors... . Therule is well settled, 


that a purchase of property by a trustee of his cestut que trust is not void in equity 
‘but only voidable at the election of the cestué que trust. A court will scrutinize such 
"a transaction closely and will not only set it aside for. fraud, but will do so upon a . 

. am very slight showing of advautag ge, or bad faith. ; 
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J udge Dillon in a separate opinion: said: 


The purchase . . . . is free from any taint of actual fraud, . . . Being 
an officer in the corporation did not deprive Buell of the right to ante into competi- 
tion with other creditors, and run a race of diligence with them, availing himself in 
the contest of his superior knowledge, and the advantage of his position to obtain 
security for the payment of hisdebt. . . . -The act of Buell was not legally or 
constructively frandulent in consequence of his being an officer or member of the 
corporation. See Whitwell v, Warner 20 Vt, 425 444; Angell and Ames Sect. 390— 
Sargent v. Webster 13 Metcalf 497—1st Spears Equity 562. . . . . Now the pur- 
chase of property by an agent or trustee or by any person acting in a fiduciary ca- 
pacity is not void ab origineand absolutely. Itis voidable only. It is valid in equity 
as well as law, unléss the parties interested repudiate it, or complain of it; ete. 

A great number of authorities are cited in support of this doctrine. 
This is in accordance, too, with the doctrine laid down by Tiffany and — 
Bullard i in their Law of Trusts and Trustees. On page 553, they say 

The contract must be one in which there is no. fraud, no concealment of informa- 

- tion acquired by him in his character as trustee, and no other advantage taken. 


It thus appears to be well settled that, notwithstanding the relations 
of trustee and cestut que trust existed between Drake and the corpora- 
tion, yet if the purchase was absolutely free from any taint of fraud, 
_ it should be upheld. Being voidable only, for some reason other. than | 

the simple fact of the fiduciary capacity in which Drake stood, some 
reason must be assigned other than that, and some facts proven reflect- 
ing in some way upon the bona fides of the transaction. Nothing is 
charged or proven or attempted to be prover that even tends to show 
fraud or deceit or overreaching by Drakein the purchase. For aught that 
appears, he paid the listed price for the land, what any one could have 
bought it for, and probably all it was at the time worth, the purchase 
- money ($1,400.00) was applied upon the bonded indebtedness of the com- 
pany.. The bondholders are making no complaint, nor charging their 
trustees, Drake and Rice, with any laches, so I do not see that Drake’s 
trusteeship for the bondholders cuts any fieure in the case. 

‘When the lands which had been certified to the State in trust for the 
comqany reverted to the government by the reconveyance by the gov- 
ernor of Iowa, they came free from incumbrauce, unless incumbered by 
a sale made by the company, to a purchaser in good faith, while they 
were held by the State, for while they were so held by the State, the 
equitable title was iu the corporation, and it could sell its equity to any 
one. The purchaser, of course, would take only such equitable title as 
the company had, subject to its infirmities, but Congress came to the 
relief of purchasers in good faith, and by the act of March 3, 1887, supra 
so far protected their equities as to give them a right to Hectact their 
titles, notwithstanding the failure of the title of their grantor. 

It is said in your decision that the position he occupied, his relation 
to the company and these lands, would enable him to know all about 
the status of. the land, that it was liable to forfeiture, etc., and you say . 
“Drake was not the innocent bona fide purchaser sontemplaied oy said 
act and i is not entitled to a patent eherenndes: ” 
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It shonid be borne: in “ning: that at the ie of Drake’s purchase. 
na (1875) the question of how much land this company would receive was 


not settled, in fact at that time it had scarcely been discussed. The. . 
ae ‘tracts within the limits of this grant overlapping the limits of the erant 
-.. to the Chicago, Milwaukee and St. Paul were in lispute. What it 


would lose in place or m the indemnity limits was unknown, and it was. 


not known whether the tract it might lose here would be made up_ by 


the statute. 


other lands so as to make good the one hundred sections for each ten - 
miles of road constructed, as provided by the granting act, and it was: 
‘not until the decision of the supreme court in 1886 that any one ee 
the status of the lands patented to the State in trust for the railroad. 
company. This want of knowledge caused the local officers, the Secre- 

tary of the Interior, and the President of the United States to mistake — 
the number of acres that it was entitled to, and it- wil] not do to hold 


Drake to a degree of knowledge it was impossible for any one to - . 


obtain. - , 
In 1874, the legislature of Iowa ache red and. directed the governor 


of Iowa ee certify to the Sioux City and St. Paul Railroad Company | 2 


“any and all lands which are now held by the State of Iowa in trust 
for the benefit of said company.” It 1s quite difficult to see how Drake’s. 
position as president of the company could enable him to foresee the end — 

of litigation not yet begun and the results of objections to the title to 
this land, which objections had not been made, much less could he pre- 

dict the ation of Congress in relation to the lands involved. 

Your decision is founded in part upon the fact that this land is south 
of the terminal line even of the fifty-six and one-fourth miles of con- 
_ structed road, and that no rights could attach to the land, and that the 
land was liable to forfeiture at any time after the company’s failure to: 
_ build the line of road, within the ten years’ limitation. This being 
granted, the ten years had not expired when Drake purchased the land, 
as the State did not accept the grant and provide the necessary legis- 
lation for carrying out the act of Congress, util in September, 1866. 
| Furthermor e, this act of Congress of March 3, 1887 was passed to meet 
cases where the lands were unearned and had been “ erroneously certi- 
fied or patented.” If this land had been earned by the company, and 

its rights had so attached that it was not liable to forfeiture, this action . 


- would never have been instituted, so I do not consider the fact that the _ 
~ land,.on final adjustment of the grant, was found to be outside of the 


- terminal line, and that it had not been earned and was therefore errone- 
ea ously conveyed to the State of rove affects: the rights, of Dr ake, made ‘ 
The entryman, Button, is is not in ‘position to complain. a had lived - 
with his father several years in the immediate vicinity of, and knew 


-- Sargent was.in possession of the land which he (Button) euiter ed. He | 
_ knew Sargent lived on a “ forty” adjoining, and that he had broken 
- ‘part of the land i in controversy and claimed to own it by pur chase tour - 
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Drake, ae he went upon it in disregard’ of Sargent’s mente) whatever " 
they might prove to be. 

I have carefully examined the entire record and the icowions bee: 
ing upon the questions which have, from time to time, affected the 
status of the lands, and fully considered the evidence in the casé, and 
I do not find anything that justifies me in refusing Drake a patent for 

the Jand he bought and paid for, nor do I find any breach of good faith 
toward the company, of which i6 was the president, or the bondhold- 
ers for whom he was trustee, nor that he over reached, deceived or de- 
frauded the company in making the contract pieeuen its “land com- 
missioner.” I am therefore compelled to disagree with your nadings of 
fact and conclusions of law. 
- Your decision is accordingly ceyerseas and Dr ake will be digg a 
patent for the land by him pees according to the provisions of 
the statute. 


‘SCHOOL LANDS—INDEMNITY SELECTION. | 
Busy v. Toe StaTH oF WASHINGTON. 


_ Where a misdescription of lands taken as school indemnity occurs through mistake 
of the selecting agent, and the error is corrected by the local office, so as to 
properly describe the lands intended to be selected, and the State ratifies such 

action prior to the intervention of an adverse claim, the selection ‘will not be. 
disturbed. 


| Secretar y Noble to the Commissioner of the General Land Offre, Tanuary 
4, 1892. 


On April 21, 1890, George S. Bush made sppiiation to file a pre- 
emption declaratory statement for the BE. 4, NW. i and E. 3, SW. 4, Sec. 
2, T. 31. N., R. 1 E., Seattle, Washington. : 

The same was re efused by the register “ for the reason that the tract 
applied for is embraced in list No. 4 of indemnity school selections.” 
Upon appeal, you, by your decision of June 14, 1890, affirmed that 
judgment and he brings this appeal therefrom, assigning the following 
grounds of error: 7 


1. In deciding that said tract is embraced in list No. 4 of jadenuiiy school -aeleo- 


tions. 
2. In deciding that the tract in question was * intended to. he selected ” ag ine 


- demnity school land. 
3. In deciding that list No. 4 is a valid selection so as to reserve the land therein 


enumerated from settlement. 
4, In deciding that the officers of the land office have power to make indemnity 


school selections. 

The facts, as disclosed by the record, are as follows: | 

On October 22, 1870, S. D. Howe, on behalf of the commissioners of 
Island ‘county, filed list No. 4 of indemnity ‘school selections in the 
Olympia (now Seattle) land district. On the same day the register and 
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Gee certified that the af Scleetons are cor rect, and that there are no 


—. adverse interests conflicting therewith.” | 


No objection is raised as to the validity of the basis, and it is shown 
_ that the deficiency in the township is six hundred and forty acres. The 
selections to make good this deficienéy were lots 1, 2, 3, 4, 5, and the 
—W. 4 of E. 4 of See. 2,131. Ns Be Ee the S. sof NEWd ; the NE, 4 
of NE. 4 of Sec. 3, in same township, a and lot No. ie N Ww. 1 of NE. 4 in 
| Sec. 6, also i in same township. 
There is no technical W. 4 of E.4 of See. 2, since , that area 1s in part 
covered by the donation claim of John Keineth, which extends 29,43 
chains west of the eastern line of the section. That part of the W. $ ot 
E. 4 of Sec. 2, not covered by Keineth’s donation claim, is Se as 
lots 2, 3, 4, and 5, which, a8 above seen, were selected in list 4. 
It is “Taauilfost that the agent made a mistake in the description of 
' the selected lands, sine the W. 4 of the E. 4 of Sec. 2 (had the lines of 


_ the publie survey been regularly run) embraces all of lots 2, 3, 4, and 4, 


and thus the selections of said lots and the said: W. 4 of the E. 4 were 
mace to Gover in part the same land. It appears, however, that the 
register and receiver discovered the mistake prior to the time Bush filed - 
his application, and had noted on the plat books the lands selected. in 
Sec: 2 as lots 1, 2, 38, 4 and 5, and the W. $ of that section. 

While there was some irregularity in thus making the selection, yet, 
inasmuch as the error of the selecting agent was at most a clerical one, 
and since it is manifest that he intended to select the land in’ contro- 
versy, and since the lands were selected as indemnity for lands lost in 


| _ place to the State, and the State, intended to so select and acquiesced 


in and ratified the action of the local officers, prior to the date of this 
application, their action should be held to be thas of the State. 
The decision appealed from is, therefore, affirmed. 


PRE-EMPTION—SECOND FILING. 
one MITCHELL. 


mn aoeond pre-emption filing may bs allowed where the first was abandoned on 7 
account of threats and actual: violence. 


First Assistant Secretary. Chaniiler to the Commisstoner of the. ne 
: >, — Land Office, January Bod 891. 


Frank Mitchell has appealed from your decision of: October 1, 1889, 
affirming the action of the local officers in rejecting his final proof based | 
~ upon his peer declaratory statement, No. 8300, for the W. 4 of: 
the SW. 4, the SE. 4 of the SW. 4, and the SW. 4 of the SE. 4, of Sec. 9, 
ee De R. 31 E., an Grand district, Oregon. 7 
Te ground of said rejection was that he had made : a former pre- 
enpuor. filing, b in Union county, in said State. | | 
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He sriitet the fact, but contends that: he Was justified in ‘abandoning 

his former claim. He states, under oath: ee 

“I built a house on the same, did some fencing, established an actual residence - 
thereon, and so resided for about eight months; that during such residence I was 
told by several stock-men in the neighborhood that sheep andsheep-herders were not 
allowed there, and the best thing I could do was to get out; (1 had my own sheep, 
grazed them on my own place, and they molested no one). A few days afterward, 
when coming to my house on the clatm I found a notice posted on the door 
which read, ‘‘Mr. Sheep-herder, you leave these premises—they are occupied ;” I 
paid no attention to it, having been before threatened several times. On the third 
day after seeing this notice I returned to my house—or where’my house had been— 

and found the same entirely destroyed, with everything I owned in the world. 
| Beginning to be alarmed, and knowing my life was not safe, I started that 
night with my sheep and traveled over four miles through the mountains, to. seek 
safety, shelter, and food, and was advised by. ‘‘ knowing ones” never to return— 
which I have not done and would not do under any consideration. . . . . That 
it.is impossible for me to corroborate this affidavit, as the only parties that seemed _ 
friendly to me there were three; two of these have left the country, their where-. 
abouts being unknown to me, and the other is dead. . . . . . J have never 
had the benefit of my pre-emption right in any way, except as herein stated. 
_ The final proof to which this affidavit is attached shows that the 
claimant is a single man; that he had actually resided on the land from 
July 26, 1887, until date of proof, July 19, 1889 (two years, lacking one 
week); that he had been absent working, and boarding where he 
- worked, for three and a half months from November, 1888; about two 
months from April, 1859; and was herding his sheep in the mountains 
for six. weeks of hot eaters in June and J uly, 1889—inaking an aggre- 
- gate absence of about seven mnonths. in the two years covered by his 

proof; that these were temporary absences, as he had no home else- 
where than on his claim; that-his house. is a frame house, with a fire- 
place, door, window, anid Shingle roof, w orth $150; that his claim is 
fal fenced. with one wire and two poles, the posts set: fourteen feet 
apart, $470”—total $620; that said house contains, and has contained 
since: he establised residence therein, a “bed, bedstead, table, chairs, 
and cooking utensils.” As to eran he Beye (in the affidavit ac- 
companying his appeal) : 

The land is situated far in the mountains (foot-hills); it is rough, rocky, awa valu- 
able only for its grazing advantages, and there is no tillable land on it, and this is 
the reason I did not and could not cultivate any of it except a small patch of vege- 
tables for my own Use, 


The main question at issue 1s, euernee the claimant’ can properly be 
allowed, under the circumstances, to make a second pre-emption filing. 

_ I do not find reported any case in which a person who had left, under 
agrees a tract on which he had made pre-emption filing, atterward ap- 
plied to make a second filing.. There are cases, however, where persons _ 
who abandoned their homestead entries under circumstances substan- 
tially similar to those in the case at pone applied to make a second home- 
eee entry. 
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Sack aoi: C. Brown (8 Li. D., 587,) having. made a nomeutend entry,” 
“thereafter built a house and endeavored to improve the land involved, | 
but was prevented: by a party who. claimed -to have purchased some 
improvements on the land.” After making repeated efforts to comply — 
with the law, he, believing his life to be in danger, relinquished said. 
entry to the United States. Nothing is said as to how he was prevented 
from improving the land, or what was the character ‘of the threats 
made, if any, that led him: to believe that his life was in danger. It 
' does not appear that his house was burned down. ‘The statement of 
facts is not so full and specific, and the actual violence and. loss inflicted 
does not appear to have been so gross, as in the case at bar.. Brown - 
was allowed to make a second entry. In the case of Thurlow Weed 
(8 L. D., 100), a second entry was allowed where the entryman relin- 
quished because of “his limited ability to carry on a contest, of the dis- 
— suasions of his wife, of the advice of his. friends, and because it was 
all along growing more appar ent that the threatened contest was liable - 
to engender. the most. bitter feelings: ‘between neighbors who ought to | 
be friends.” Charles Wolters (8'L. D. , 131,) made homestead entry of 
a tract which, as he afterward discévered, had been settled upon by a 


| man who had long before filed pre- emption declaratory statement for 
_. the land, but who had been, by reason of extreme poverty, unable to | 


prove up and pay for the same, although the time for so doing had ex- 
pired; here was no dur ess, but the Departinent held that. it would be 
unjust that Wolters should’ suffer loss on account of his kindness in’ 
relinquishing in favor of the earlier settler, and allowed him. to make a | 
second homestead entry. : 
As the statutory provisions relative to making | a second oo. were 
| (previous to the act of March 2, 1889-25 Stat., 854,) substantially, the 


- game under the homestead law aad the pre- ption law, In my. opinion | i 


the rulings: of the Department in the matter of homestead cases should 
apply also in cases of application to make second. pre- -emnption filing— 7 
where such aperention was made DuOE to. the repeal of the pen 
law (26 Stat., 1095). . 
Your GeO holding Mitchell's entr y for eaneeilaoll peciuiae of his | 
having made a former filing is reversed. As your decision expressly 
disclaims entering into the question. of his compliance with the require- 
ments of the pre-emption law, the papers are returned herewith, and. 
| you will pass upon the proof on file 1 in the case. | 7 
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RIGHT OF WAY—DITCH—RESERVOIR—SURVEY. 
ARMSTRONG AND OGLE. 


In the survey of a ditch the termini should be definitely fixed with reference to a 
corner of the public survey; and at each point where the ditch crosses the lines ~ 
of the public survey, the distance to the nearest established corner of said survey 
should be noted. on the map. The sub- divisional lines of the section (quarter- 
quarter) should be laid down on the map, and the field notes of survey accom- | 
pany the same. 

In the survey of a reservoir the initial point of the survey should be determined by 
reference to a corner of the public survey, and in running the boundary line the’ 
points where it crosses the line of the public survey should be marked by astake 
or a stone, and the distance to an established corner of the Peon ge survey, 
lying without the reservoir, noted on themap. _ 

A map drawn toa scale of less than 2,000 feet to the inch may be ieeepied in the 
survey of a ditch or reservoir, if such map is not inconveniently large. 

The certificate of the register should show that a true and correct duplicate of the 

a map of survey has been filed in the te office. 


Seer oan y Noble to the Commissioner of the General Land Office, December 
«12, 1891, - 


I am in “receipt of your letter of October 19, 1891, transmitting an 
application of Armstrong and Ogle, partners etc., for right of way for 
a ditch, and for land for four reservoirs, the latter being situate in the 
W4of NW + of Sec. 23, and: E 4 NE of Sec. 22, in T. 258, R 67 W, 
Pueblo, Colorado, land district; the said ditch extending from near the 
northeast corner of the NW 4 of NW § of Sec. 23 of said township and 
range, toa point in the SW + of See. 24, in the township. west of that 
named, the number of which is not given. | 

Your letter says you. submit a map, which you approve, and say is 
“filed in duplicate in the U. 8. Land Office at Pueblo, Colorado,” but 
you transmit only one map to the Department and do not account for 
the copy or duplicate, and the register at Pueblo does not show that a 


duplicate was filed in his office; on the contrary he certifies that “this _ 


map,” the one transmitted, wad filed in the Pueblo, Color ae =e 
Office. 

There are four reservoir sites ipgaa, _on said map, in the E 4 of NE 
4 of Sec. 23, and W 4 of NW j of Sec. 22, but these do not appear to 
have been surveyed. There are no boundary or meander lines given 
with any accuracy, or that can by any thing shown on the map be re- 
traced in after years,-and no point is, by any line, connected with the — 
public surveys or any monument that is indicated on the map. There . 
is actually nothing but an irregular line drawn around each space on 

the map which is numbered and called a reservoir site. ‘On the map 
_ there is a statement o of the number of acres in each, and the supposed 
capacity of eachin cubic feet, but there is nothing to show that this is not. 
merely a supposition. There does not appear to have been any line 
traced on the land, or any station or corner established and “ witnessed,” 
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: : by which ; an adjoining proprietor can, by any chown process determine 
~ the boundary line of either of the parcels sought to be appr opriated. fe 


oe So far as appears by the map, the survey of the reservoirs is a nullity. a 
- There is an affidavit attached to the map, executed by Lavinus M.. — 


a Sperry, i in which he says he was employed by Charles E. Armstrong | 
and Henry A. Ogle to survey the line of route of said ditch and the sites. 


of the reservoirs; that the survey covers a distance of five and one-fourth 


miles, “beginning and ending as shown on the annexed plat.” He gives 
- the dates when the sur vey was made and says the ditch and reservoir | 


«are accurately represented on the accompanying map.” 


The joint and'several affidavit. of Armstrong and Ogle is attached, 
corroborating the former affidavit, and they say they adopted the said = 
route of ditch and said reservoir ies September 1, 1891, ete. 


 . An inspection of the map shows that one end of the ‘aard ditch lies. a 
in the NE tof NW & of Sec. 23, T. 25°8., R. 67 W.; the other end lies 


in the SW + of NE 4 a of Sec. 24 in the’ iopnshio adjoining on the west, 


. the number of hich is not given, as before stated, but neither terminus — 


of the ditch is definitely fixed or located with refer ence to the publie 


‘surveys, nor. is the survey of the ditch im any way connected with the 


public surveys at-any point. — 
_ In the case of Farmers Canal Company (13 L. D., 166) it was said: 
That these termini should be definitely fixed and described, is equally asim ee 
in these cases as in those of railroads, where it is absolutely required as a pre-requi-_ 
- gite to the approval of amap. Rio Grande Southern R. R. Co. (12 L. D. ae Con- 
tinental Railway and Telegraph Co.. (18 L.D,, 18). a | 
In addition to the termini being definitely fixed, with reference to a. | 
_ corner of the public survey, the. line should be aceurately sur veyed and 
field notes of the survey should accompany the map. At each point — 
_ where the said ditch crosses the lines of the public survey the distance 


to the nearest established. corner of the public survey should be ascer- om 


_ tained and noted on the map. The quarter- quarter lines should, also be ; 
laid down on the map. . 
The seale on which the map is drawn i is not. acdbrdiig to that adlopted es 
for railroad and canal surveys, which, is not less than 2,000 feet to the 


: inch, but this is not as applicable to reservoirs, Ssuocialls where they _— 
are small as those in this case, as it is tocanals, and as this map on the ~ 


scale of 800 feet to the inch is not inconveniently large, it may be ac- 
cepted on that scale, as this will enable the surveyor to lay down.on the 
map the “meander” or boundary lines of the reservoirs, when he shall 
_ bave surveyed them as herein indicated. - The width o of the ditch should | 

also be given. | 
In surveying the reservoir sites ine initial point of the survey should 
be fixed and determined by :} reference to a corner of the public survey, 
and in running the boundary line the points where it crosses the lines _ 
- -of the public survey should be marked by a stake or stone, and the dis- — 
a. tance to an established corner of the government survey, lying without | 
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the reservoir, should be ascertained and noted on the map. As the cor-- 
pers within ine reservoir will be lost” when- submerged the distance 
to them is unimportant. : ; : 

This map cannot be approved in its present form, inde 1s therefore, 
with the papers in the case, returned to your office, that the parties may 
have a proper survey and map made. - When a proper Inap is prepared, - 
an exact duplicate of it should be made and filed, and the register should. 
amend his certificate to show that a- correct and true duplicate of the | 
map has been so filed in the office. : 


RIGHT OF WAY—CANAL—RESERVOIR-SURVEY. 
ALBERT J. BOTHWELL. 


In ihe: survey of a ound its eu and the course and distance of the line of route 
should be noted and duly shown. | 
_ Reservoirs should be so surveyed as to include only the land covered with water, as 

the right of occupancy is limited to such land, and iad feet of ee land for 


use in construction and repairs. 
In the survey of canals and reservoirs the sariation of the magnetic ot the true 
_ meridian should be noted, and ae field notes accompany the map and duplicate. 


Seeretary N oble to the Camasiones of the General Land Office, Decem- : 
ber 12, 1891. | 


I am in receipt of your letter of October 23, 1891, transmitting a map 
of a canal and certain reservoirs, located by Albert J. Bothwell, which 
canal and reservoirs are called the “Medicine Bow Irrigation System,” 
. situate in the county of Carbon, State of Wyoming, together with his. 

application for the right of way over certain lands for canal purposes, 
and the right to overflow certain lands for reservoir purposes under sec- - 
tions 18 and 21 inclusive, of the act of March 3, 1891 (26 Stat., 1095). 
The said canal begins a little north of the center of section 5, T. 19 N., 
R. 80 W., and ends in section 26, T. 20 N., R. 84 W., Cheyenne land 
district, Wyoming. 

The ean appears to have been laid out ity some care, and in most 
cases the distance from the point where the line of the canal crosses the 
lines of the government survey, to an established corner is given. This 
should be done wherever the canal crosses a line of the public survey. 

The termini of the canal are. not fixed or determined with reference 
to any corner of the public. survey: this should be oe See case of 

Farmers Canal Company (13 L. D., 166). 
- The course and distance of the line. of route should be noted, and 
field notes of the survey should accompany the map. . 

There are four reservoirs laid down on the map, the boundary of. each 
of which conforms substantially to the lines of the government surveys. 
Reservoir number four contains about 4,400 acres. Itis quite apparent 


a 
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from the maneetion of fine map ‘that it is phot laid out with refer ence to 
the topography of the ground. ‘Section 18 of the act under which the © 


= application is mace provides for the right to establish reservoirs, and it. : 


- Says “to the extent of the ground occupied by the water of the reser-— 
voir.” It allows also fifty feet on the marginal limits thereof. So it 


was clearly the intention of Congress that the easement. should be con- - - 


fined to the land used for reservoir purposes, and that the boundary line 
_ should be the shore line of the reservoir. These reservoirs should be 
so surveyed as to include the land to be actually flowed with water, as 
. the right of occupancy is limited to this, and the fifty feet bare inal land. 


for use in construction and keeping in repair. 


It is hardly in the nature of the land that the surface woula be such — 


that the water would rise to a right liné five miles in length oneach 
_ side, and there is no evidence that such is the fact. Mr. Bothwell must - 


show that such is the fact, or he must have a traverse line run, tracing 


the perimeter of. his reservoir, or such a line as will be the sore: line | 


when water is turned into the reservoir. ‘This si to all of the res-* 
ervoirs aS well as to number four. 
- Where the boundary line crosses the line of the public survey, stakes — 


or stones should be set, and the distance to the nearest established _ 
— corner on such government line outside of the reservoir should be de- 


termined and noted on the map. As the corners lying within the res- | 
ervoir are to be submerged and become “lost corners,” the distance to 
them will be of no practical use. 
Field notes of the survey of the reservoirs as well as of the canal — 
| should. be furnished with the map and duplicate, and the variation ot — 
~ the magnetic from the true meridian should be noted. These inatters 
_ will prove important in after years, and should be provided for- now 
while it-can be done with accuracy. 
. An exact duplicate of the map should be filed i in the local ign office; 
. and the register should certify to the fact of such ang and that. such 
duplicate is true and correct. 


I notice that the width of the ditch 1s not given; this should be done .— 


‘in all eases. 


. . The'map transmitted by your said letter cannot be approved in ‘ie. 
mcf eat condition. It is therefore returned. "The epeneont may. have s 


leave to amend. 
I notice the statement that the applicant fas social a the State 
| the right. of way over the land belonging to it, and from the Union Pa- - 


cific Railroad Company the right of way over the odd numbered. sec: 


. - tions. This, however, does not affect the right of the government to _ 
a nee a proper sur rvey and map made and filed. | 
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HOMESTEAD ENTRY—TRANSFEREE—HEARING. 
MANITOBA MorrGaGE Co, v. MOLLER. 


. A pre-emptor who, after due compliance with law, submits final proof and makes 
_ payment for the land, may thereafter lawfully enter another tract under the 
homestead law, though final certificate has not issued on his pre-emption proof. 

The right of a transferee to be heard in defense of an entry should not be defeated ' 
paxoush the collusive and fraudulent acts of the entryman. poo a 


Fir st Assistant Secretary Chandler to the Commissioner of the Cat 
Land Office, Tanuary 5, 1892. 


On December 21, 1852, Peter Pape: made homestead aa of lots 1 3 | 


and 2 and the E. 1 of the NW. 4 of Sec. 15, T. 99 N., R. 61 ae , Yank-. 
‘ton, Dakota. ‘ 
He made commutation proof before the judge of the sGBnts court 
of Hutchinson county, December 10, 1884, and, on January 12, of the. 
«hext year, the register’s final cer tificate was issued, | 
On March 22, 1887, his entry was held for cancellation, because the — 
same was rade nefore he had perfected a former pre-emption entry. 
It appears that on May 26, 1882, he filed declaratory statement No. 
5287, for the SW. 4 of Sec.. 12, 1. 99 N., R. 61 W., in said land district, 
and, on the 19th day of December, 1382, he made final proof thereon 
before the clerk of the court of ucchinsen county, Dakota, at the same . 
time paying the government price for the land. 
For some reason, not fully explained, the local officers did not pass » 
upon the proof, until January 10, 1883, when the same was approved — 
and cash certificate issued. : | 
In the meantime, however, and on Deveiber 21, 1882 (two days after. _ 
he submitted said proof), he made homestead ony of the landinvolved | 
in this controversy, having been advised, as he swears, that “as soon 
as his witnesses testimony was sworn to and the money pas for the 
land, he could make a legal homestead entry.” | 
| On July 20, 1887, Mr. C. W. Holcomb, of this city, filed in your ot- 
fice a motion, Sipporied by sundry affidavits, asking for the revocation | 
of the decision of March 22, 1887. On January 6, 1888, you denied the 
motion, and the local officars were instructed to advise Pape that he 
would be allowed sixty days from notice to elect whether he would 
have his entry canceled, with privilege of re-entering the same tract, 
- or appeal to the Secretary of the Interior. He was duly notified of this 
action, and did not appeal, and on May 17, 1888, his cash certificate 
and original entry was canceled. . 
On May 29, 1888, Joseph B. Pape, a brother of Peter Pape, made 
homestead Sniy of the land, and on November 20, of that year, he re- - 
linquished the entry, and on the same day Karl Moller made homestead | 


entry thereof, 
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on On Desemnher 3, ‘1889, tiie receiver ‘transmitted to your office the ape a ae 
 . plication of Eden Maxwell, agent for the Manitoba Mortgage and In- 


vestment Company, for the re- instatement of Pape’s entry. The appli- - 
cation, which -was duly sworn to and corroborated, stated that Maxwell . 
_ Was then and had ‘been for seven years the agent of said company; 
that he had placed numerous loans in said land district; that on the 
23d day of April, 1885, he placed a loan of $500 upon the nnd described | 
- ‘in Peter Pape’s entry; ; that the said Pape conveyed the land by war- | 
ranty deed prior to making said loan to one Hd. Anderson, to whom ; 
said loan was made, and to secure the payment of which said Anderson 
executed a mortgage to said. company upon said tract of land, which 
was duly recorded in the office of the register of deeds of the county in 
which the land is situated; that no part of said loan has been paid; 


that said Anderson left ihe, country in October, 1888, and, after, dili- cre. 


. gent inquiry, his whereabouts could not be anor anea: that he would , 
.. have moved in the matter much earlier had he been able to find the. 
whereabouts of Anderson; that notice of the Commissioner’s letter of 
_. May 17, 1888, and of June 6, 1888, was never served on said Anderson, — 
said mortgage company, or the affiants that he has but recently ascer- 
. tained that Peter Pape was. duly notified of the requirements of. the. 


' Commissioner’s letters; that Pape refused to comply with the same, or. : 7 he 
_. notify Anderson, or the affiant—at the same time acting collusively with. _ 


his brother for the purpose of procuring the cancellation of said entry, . 

and thereby enabling his said brother to re-enter said land, thus cheat- 

+ ‘ing and defrauding said Anderson and said mortgagees out of their inter- | 
est in said land; that Peter Pape’s brother, the said Joseph B. Pape, 


, became alarmed, fearing he could not hold said land. under his home-. — 


| stead. entry, andl relinquished the same and procured one Karl Moller | 
_ to‘make entry thereof. He asked that Pape’s entry be re- ‘nstated, or. 
~ that a hearing be ordered to determine the rights of the parties. “A 
—_ By your decision of March 22, 1890, you denied. the motion, and the _. 
‘mortgage company brings this pn ae | 
The first question to be determined is, as to the legality: of. Pape’s 
- entry; 2d, what. rights, if any, the transferee. or. mortgagee has, in de- 

- fault-of appeal by the entryman, after due notice. 

It is well settled that a person cannot at the same time legally’ main- 
tain one claim under the pre-emption law and another under the home- 
stead law, since both laws require residence, and one cannot maintain 
two residences at the same time. Krichbaum 7. Perry, 5 L. D., 403; | 
Allen v, Curtius, 7 L. D., 444. 

_ Pape made the entry j in question on December 21, 1882, two dive | 


after he made his. pre-emption proof and paid for the ‘land: The pur- | i 


pose. of that proof was to show compliance with the law up to the time | 
it. was made. If the proof in all respects showed, as it seems to have 
done, that the law had been complied with, tinal certificate would issue. . 
- While residence on the land ee to final prot would be addi- 
| 14561—VvoL 14—_3 | 
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tional evidence of good faith, yet it was not required. ‘The pre- emptor 
~ rests his case upon the final coo! and payment, and Bee the penowlne 
therein made his good faith is determined. . 

While the final certificate is usually dated as of the time when it is 
passed upon, yet the jucemenys 1s formed mpon. the pr oot as presented 
upon the advertised date. j 

Since the law does not require further residence after satisfactory | 
proof is submitted, an abandonment of the land immediately after final 
proof can not of itself be urged as showing bad faith. It follows, that 
after satisfactory proof is submitted, the entryman may change his 
residence, although final certificate has not issued. If he may thus 
change his residence after final proof, and before final certificate has 
issued, I see no reason why he may not make homestead entry of an- 
other tract of land, if he is otherwise qualified so to do. 

In the case at ban Pape was not required to reside upon the land 
coved by his pre-emption filing after he submitted final proof; further 
residence not being required, his entry of ithe land. in neation; two 
days after he submitted his final proof, was not contr ary tolaw. His 
homestead proof covered no part of the time prior to that upon which 
his pre-emption proof was made; so that there was no period of time 
in which he claimed residence upon both tracts of land at the same 
time—the very condition which the laws and regulations forbid. “His. 
homestead entry not being illegal, the question arises as to the rights, 
if any, of his transferee and the mortgage company. | 

It will be observed that Pape was duly notified of your decision, 
holding the entry for cancellation, and of his right of appeal. He. 
allowed the time to pass, without taking any action; nor did he inform 
his transferee or.any agent of the mortgage company of the status of 
the land. Soon after his right of appeal had expired, his brother made 
entry of the land, and, on the latter’s relinquishment, Moller made entry. 

It is ‘alleged, on the part of the company, that Pape, the original 
entryman, and Peter, his: brother, and Moller, the present .entryman, — 
conspired together to procure the cancellation of the entiy, thereby 
- enabling the brother to re-enter the land, thus cheating and defranding 
Anderson and the mortgage company out of their. interest in the land. 

- When, by your letter of January 6, 1888, Pape was advised that -he 
would be allowed sixty days from notiee to elect whether he would. 
have his entry canceled with the privilege of re-entering the same tract, 
or to appeal to this Department, he had. then conveyed the land, by 
warranty deed, to Anderson. He was therefore under obligations, both | 
to preserve his own and Anderson’s rights, to duly notify the latter of 
the status of the land. But he allowed the time to pass without such > 
notice, and immediately on-its expiration, and on May 29, of that year, 
‘his brother Peter made entry of the land. Moreover, if he was noti- 
fied of his right of appeal, and was cog gnizant of the mortgagee’s s inter- 
est in the land, and purposely withheld the information from said 
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| i company that his brother might enter the land, it was in fraud of. the 
| company’s rights, | | 
_ Anderson, the transferee, and. his ag ices having failed to ‘file 


_—— “with the local officers any evidences of their interest-in the land, were | 


not legally entitled to notice; but since, as above shown, the entry: was 
- erroneously canceled, the alleged conspirators should not, if the allega- 
tions set up in the motion be true, be permitted: to thus pr ofit by their 


? A wrongful acts. 


I therefore return the papers, with directions that. the hearing asked 
for by the mortgage company be ordered, with a view to determine. 


. ‘whether Pape’s entry shall be re-instated. The hearing should be di-. 


rected to the ascertainment of the acts and conduct of the two Papes e 

and Moller; and whether or not Moller’s entry was the result of collu- — 

gion and bad faith. Moller’s entry will, in the meantime, remain sus- 
| ee . 

| The decision appealed from is modified. 


RAILROAD LANDS—ACT OF MARCH 38, 1887. | 
KEARCE v. LITTLE ET: AL. 


ae The privilege. of purchase ander the act of March 3, 1887, extends only to cases hote 
the right of the settler and bona fide purchaser from the company has ae de- : 
 feated through an erroneous disposition of the land. . 

A settlement right acquired after December 1, 1882, defeats the claim of a a purchaser - 

— from the company. j 


: : First Assistant Secretary Chandler to. the ‘Commissioner of the ous al 
| - 4. Land Office, January 6, 1892.. 


“The land involved in this controversy is the 8. 4 of the sw. i 4, section 


7 31, T.12S., R.1 W., Salina, Kansas, land district. This is an applica- 
ot tion made by I Morte "Kearce to purchase the land above described and | 
the SW. 4 of the SE. + of the same section, township and range;.the 


: ‘latter aecenbea tract, however, has. been patented to the defendant, ? 
‘George R. Little, and therefore has passed beyond the jurisdiction of | 
this. Department. ‘The application is dated December 28, 1888, and 


*% alleges, in substance, that the applicant is a citizen of the United States: 


that on the 28th day of April, 1875, one Wm. Frost purchased from the - 
_ Kansas Pacific Railway Company, the above described lands; that on 
the 9th day of October, 1887, the applicant purchased from Win. Frost 


Puy the: said land for the consideration of $700, which he actually paid; that 


he has never assigned or conveyed the land, or his legal or equitable 


. title thereto; that in order to protect his right to said. land he made pre- 
. ennption declaratory statement for the same February 28,1881; that he 


- _has made valuable improvements on the said land and haa, for a long — 
period of years, resided thereon and was so residing thereon “on or 
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about the 31st day of December, 1887, when he was dispossessed under _ 
process from the district court of Ottawa county, Kansas;” that he 
claims the right to purchase under the provisions of the act of Congress" 
of March 3, 1887, for the reasons that the “land is situate in an odd 
numbered section, lying within the limits of the grant to the Kansas 
Pacific Railway company and was excepted out of the grant: to said rail- 
way company by reason of the existence of a valid subsisting adverse 


 ¢€laim to said land;” “that this affiant was an actual bona fide pur- 


| chaser thereof for a valuable consideration ;” that he “was at the date of 
the passage of said act, and long prior Enereto: an actual bona fide resi- 
dent upon said land owning and possessing valuable improvements 
thereupon; that he has never assigned, transferred, or in any way alien- 
ated his right to said land, or his legal and equitable rights therein.” — 

. The local officers rejected the application for the reason that it ‘is 
in conflict with the homestesd entry of Benammi Edmon No. 23319 and - 
eash entry No. 487 5, of Genres R. Little;” wher enpen applicant ap- 
| pealed. 

This is the fourth time this Department has been called upon to pass 
upon the questions i in dispute between the parties to this action con- 
cerning this particular tract of land, and with one exception every 
decision that has been rendered from the local officers to this Depart- 
ment, has been against the applicant. In.addition to this it is shown 
by the record that their controversy has also been carried through the 
State courts with alike result, and that he was finally dispossessed by 


process in the hands of the sheriff. A brief history of this matter is _ : 


see to show the exact status of the case. 

November 26, 1881, Kearce submitted his final porof, at which time 
Little appeared and: contested. Edmon applied to make homestead 
entry for the 8S. 4 of the SW. 4 , February 26, 1882, and his application 
was rejected on the ground of the a of the proceedings insti- — 
tuted by Little. This case was decided December 10, 1883, against 
Kearce, his entry was ordered canceled and it was further ordered that 
the homestead entry of Little be held intact and that Edmon be al- 
lowed to enter the land embraced within his homestead ‘application. 
It seems that Kearce made application for a rehearing and a re-instate- 
ment of his declaratory statement which was overruled by your pre- 
decessor, but on appeal this Department, by letter of July 5, 1884, re- 
versed that decision and ordered: “for the purposes of a rehearing, the 
filing of Kearce is re-instated and you will direct a further hearing 
_ having in view especially the importance of ascertaining the actual 
relations of these parties to the land in controversy.” A motion for 
review of this decision was overruled, but it being alleged that Kearce 
_ was not a qualified pre- -emptor, it was- ordered that that question be 

also investigated at the hearing. As the result thereof, the local of- 
ficers and your predecessor decided against the entry of Kearce and 
held that he was not a ausnuce pre- emptor at the time he filed his dec: 
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7 eaialors statement. ‘This decision was s affirmed by letter of Novem- ae 
ber: 23, 1887. 


- Itis shown that Edmon made his homestead entry, as diy pote: and 
upon January. 3, 1889, made final proof. The: plaintiff qoneued: and 
protested aoaint the saine but on what eround, I am not able to state, 
inasmuch, as the affidavit of the protest does not seem to be with the 
files. A mass of testimony wag taken at this time and as a result thereof, 
the local officers held that the applicant, Edmon, had not resided on . 

the land for five years as required by law, but recommended that he be 

allowed to make new proof within the lifetime of his entry showing full 

- compliance with the law. Kearce appealed from this decision. 

You by letter of May 26,1890, sustained the local officers in their 

_ action rejecting the application to purchase under the act of March 3, 


oo "1887; and closed your opinion by saying: “But the sufficiency of Ed- 


one showing of settlement and occupancy will be considered in a © 


- future communication.” The. applicant appealed from your ‘decision . 


3 rejecting his application. ‘to enter the said land under said act. for the 
following grounds of error, to wit: | : 


First. For that the said decision is nur’ to law, and | ae 
| Second. For that the said decision is contrary to the facts as presented in plain _ 
tiff’s application of purchase a8 aforesaid. | 


It will be noticed that there is no appeal taken from your: conclusion | 


to consider Edmon’s showing of settlement and occupancy in a future 


| communication, so the only question presented here is upon Kearee’s 

right to purchase under the act of Congress above cited. a oF 

. The record shows that this land was originally excepted from file 
grant to the railway company, by reason of prior settlement; that said 

- company selectéd it February 15, 1881, but. its selection was canceled. 
December 8, 1881; it also shows that fie! purchase money paid by Frost 


ne to: the company was returned to him, with. accrued interest; also that - | 
Frost returned to Kearce the purchase’ money paid, together with five 


years’ interest thereon. This Department has decided that the appel-_ 
lant’s original pre-emption filing should be canceled for the reason that — 
he had not complied with the law in regard to residence, and again — 
after a further hearing this decision was affirmed and. it was further 
found that he was not a qualified pre-emptor; the land has never been ~ 
_ certified or patented to the railway company, and that a settlement was - 
made on the land subsequent to December 1, 1882, by Edmon, the de- | 


 fendant, under the settlement laws of the Uuited Biatse. 


It is very clear. to my mind that Mr. Kearce does not bring himself 
within the provisions of said act. Wright v. Coble, 9 L. D., 199. aee 
petiy General discussing this question, says: i 


~ The whole scope of the law from the second to the sixth section inclusive is reme- 
dial. : [ts intent is to relieve from loss settlers and bona fide purchasers who, through: 


the erroneous or wrongful disposition of the land in the grants, by the officers of the _ . 


a government, or by the railroads, have lost their rights or aejuared wee which | 
in JREHC? should be BOCVEnIaeGs., = 
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Attorney General, 6 L. D., 272. Again it is said in the instructions : 
of Secretary Lamar, November 22, 1887 (id., 276); 
This section (3) does not embrace any lands that have been certified. or catantedl | 
to the company, but has reference solely to lands, their right and claim to which has 
heretofore been adjudicated in favor of the company as against the right of a settler 
upon said lands, ete. : | 


I find no error in your ruling; your decision | 18, therefore, affirmed ; . 
the application will be rejected. | 


TIMBER CULTURE—FINAL PROOF-—SPECIAL AGENT. 
SYLVANUS P. BARTLETT. 


There is no authority for the acceptance of final timber culture proof if submitted 
a prior to the expiration. of eight years from the date of the original entry. | 


A special agent should not examine claims and report thereon. at the request of in- 
terested parties. : 


First Assistant Secretary Chandler to the Commissioner of. the General 
7 Land Office, January 6, 1892. 


[have examined the appeal of Sylvanus P. Bartlett from your decision 
of October 30, 1890, rejecting final proof on his timber culture entry for 
NW. 4 Sec. 2, T. 12 S., R. 23 W., Wa-Keeney land district, Kansas. 

. He made this entry October od, 1885, and on eae 9, 1890, sub- 
iirted final proof thereon. | 

It appears that on November 26, 1883, one Albert W. ‘Smith made 
timber culture entry of the land in question; that sometime in Decem- 
ber, 1883, Bartlett purchased of him his improvements upon the land. 
and paid ‘him the sum of $500 therefor, in consideration. of which Smith 
— agreed to relinquish all right and interest to said tract; but ob receiv- 

ing the purchase money he declined to execute said relinquishment; 
that Bartlett to secure possession of the land instituted contest against 
Smith’s entry and under date of October 17, 1884, said coutest was sus-_ 
tained and the entry of Smith cancelled. ; 

It further appears that about eighty acres of said tract had been 
broken and cultivated by Smith and other parties for three or four years | 
prior to Bartlett’s entry; that after making -his entry Bartlett contin-— 
ued said cultivation; that in April, 1885, he planted two and a half 
acres with trees and in the following November set out nine acres more, 

The evidence as to,the planting of a sufficient number of trees. and — 
‘the care and cultivation of the same, for a period of nearly six years — 
appears satisfactory, but as the final proof of Bartlett was presented 
within six years from date of entry the local officers rejected the same, 
from which action he appealed and under date of October 30, 1890, you , 
affirmed the judgment below, whereupon: he again appealed. : 

‘The act of June 14, 1878 (20 Stat., 113), provides: That any person 
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eho i is thie head ofa family or who has arrived at the age of twenty-one : | 
years, and is a citizen of the United States or who shall have filed his. 
“declaration of intention to. become such, “ who shall plant, protect, and 


keep ina healthy growing condition for eight years ten acres of timber, 


" . on any quarter section of any of the public lands of the United States,” 


Shall be entitled - to a patent for the whole of ‘said quarter section at 
the expiration of said eight years on making proot of such fact i by not. 
less than two credible witnesses.” | 

Section two provides: 


_ ‘That ne final certificate shall be given, or patent issued for the land so entered, — 


until the expiration of eight years from the date of such entry. 


Thus it will be seen that the law is clear and specific in the require- 
ment that a timber-culture entryman shall not only plant and cultivate 
ten acres of trees, for a period of eight years from date of entry, but. 

that final proof on such entry, cannot be accepted until’ after the expira- 
tion of the period named, and no certificate, or patent shall issue in’ 
‘such cases until after the expiration of eight years from. date of entry. 

Counsel for the appellant claims that the law has been fully complied 
‘with, furthermore cites several departmental decisions to sustain his — 
argument that the party is entitled to credit for the time the breaking 


and cultivation were made prior to date of entry and theretore that ae 


final certificate should issue in the case. | 
Counsel, however, overlooks the important fact that the credit allowed | 
_ in said decisions refers solely to the acts of the entryman within the 
eight years, and that there is nothing in said citations thatin any man. 
ner authorizes final proof to be made and final certificate to be issued 
ina less period than eight years. : 
This question was fully gone over in the case of J ohn N . Lindback, 9 
LL. D., 284, more than a year prior to the time that the register and | re- 
ceiver assed upon. the proof in this case, and there it is held: 
A proper constr uction of the.timber-culture act requires that the period of culti- 


: vation should be computed from the time when the requisite acreage is planted. | 
A departmental construction of a statute, while in force, has all the effect of law, 


| ana acts done thereunder must be regarded as legal, and entitled to prone tion at the Res. oH ae 
- hands of the Department. 


In timber-culture entries. made prior to the regulations of June 27, 1887, the: time | 
aopanied | in the preparation of the soil and planting the trees may be eomputed on 
| final proof, as forming a part of the statutory period of cultivation. i 
and such is the settled law of the department. ee 

-T note in connection with this case that a special agent ae your office,’ 

r ae submitted a report at the “‘ request of the appellant” recommend- 
' ing that his proof be accepted notwithstanding. the fact that the local 
officers had already rejected it as premature. Such action on the: part | 
of a special agent, in the face of his instructions and the law, it seems 
tome is reprehensible. He is supposed to represent the law and. the - 

~ government, and it does not seeni that the standard of his service can 
well be sustained where he assumes the authority to make examination 7 
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of claims and reports thereon at the request of interested parties, for 
the purpose of overruling the decision. of the register and receiver. He. 
should be admonished that he has filled the measure of his duty to the 
government when he faithfully observes and follows his instructions. 
Your decision is affirmed. | P 3 


DESERT LAND ENTRY—FINAL PROOF. 
Joun B. BRANCH. 


Final desert proof may be properly rejected, if not made:in the manner prescribed . 

.. by the regulations, and before an officer authorized to act in such matter. 

Where the statutory period for the submission of final proof has expired, and oppor- 
tunity is given to submit the same within a specified time, if not presented 
within such time, it Bnontt be rejected, in the absence of due cause shown for 
delay. : 


First Assistant aibtacal ‘Chaguaiey to the Commissioner of the Coat 
= — Land, Office, Tanwury 8, 1892. 


The land involved in this appeal is the W. $ of the NW. fand NW. 4. 
of SW.4, and lots 2, 4, 12 and 13, Sec. 26, T. 33 N., R. 76 W., as ppeare : 
by the survey appr ped N ovember 22, 1887, ‘Cheyenne Wyoming, land 


- district. 


The record shows that J ohn B. Br aneh ‘tind desert land entry April 
7, 1884, of the E. 4 of Sec. 27, and the W. 4 of Sec. 26, T. 33'N., R. 76 W. 
Per inntruoHious by your predecessor of September 14, 1885, the entry- 
man amended his location March 17, 1886, as follows: E. $ of Sec. 27, 
and lots 1, 2, 3, 4, 5 and 6, of Sec. 26, same township and range. 

On November 21. 1887, the local eiicers furnished you with a list of 
the desert land entrymen who had been notified by registered mail 
under date of August 8, 1887, of the expiration of the time allowed for 
making proof and paaent anil in the list appearsthe name of Branch. 
By letter of January 27, 1888, you directed the local officers to cancel 
his entry. Thereafter a petition and corroborative affidavits were pre- 
sented to you by the entryman, asking that his entry be re-instated and 
that he be allowed to make final proof. The showing was sufficient to 
warrant you in so doing. You therefore, April 27, 1889, instrueted the 
register and receiver to “(advise Mr. Branch that, if he is now pr epared, 
he will be allowed sixty days from notice hereof within to present proof.” 
- Notice of this decision was served on the attorney of record of the en- 

tryman on May 1, 1889. On April 26, 1890, Branch presented his final 
proof describing the land as the W. fof the NW. 4, NW. f0f SW. 4 
_ and lots 2, 4,12 and 13, of the section, township and range abeve piven, 
Said pr aoe was feiocted by the local officers “because more than sixty 
 .days have transpired since Commissioner directed the ates oteloe: of - 

the proof; — paercupen Branch appealed. Pe BB 
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on by letter bE August 30, 1890, sustained the decision of the local - 
ie officers on the ground that Byanch did not present his final proof within 


_ the period required and that one year thereafter he presented “ona 
~~ small portion of his amended entry the two lots not included therein,” 


ge and that good faith on the part of the entryman is not apparent from 


the facts set forth. He appealed from your decision, assigning as error 
your action affirming the decision of the register and receiver ; 10 reject- 
ing final proof, and in holding that Branch should: not be ae to 
submit final proof upon his entry. 

This appeal might be dismissed for the reason that the epociication 
of errors is not in conform 1ity with the rules of practice—Rule 88-—but 
inasmuch as the record i is before me I will pass upon it on its merits. 

The records: of. your office. show that the amended application was 
probably required by reason of the fact of the re-survey of the land in 
that neighborhood, made for the purpose of defining the boundaries of. 
the Fort Fetterman hay reservation, which was. approved May 29, 1884. 


a5 The lots claimed 1 in the amended application. include all the. land 1 in the 


: Ww. of Sec. 26, that had not been reserved. A later survey was made. 
- and approved November 29, 1887, and the description given in the final | 
proof of the applicant contains all the ground in said W. 4 of 26, that 


. has not been reserved, and the land is correctly described. It wil be 


| noticed that he has made no showing whatever which entitles, him te | 
make final proof at this time, and the proof comes in such an irregular 
Shape that the local officers were fully justified in rejecting it on other — 
grounds as well as that mentioned. It seems that the applicant is a 


-- resident of Providence, Rhode Island, and an examination of his final 


proof elicits the fact that he knows but very little, of anything, about 
the condition of the land. His deposition was taken in et 
Rhode Island, April 28, 1890, and he closes it with this statement: 


I desire to ‘state that my: answers to the foregoing questions so far as they zolaté | 
to the land in my entry and its irrigation and reclamation, are ‘made fron ‘informa- :. 
: tion and belief. : 


- This is 00 indefinite and ancertiin to be permitted . in final proof. | 
Thi depositions of his witnesses were taken before the clerk of the cir- | 
cuit court in Cheyenne, April 10, 1890, in the same town wherein the 
land office for that district is located, The law and the rules of prac-' _ 
tice do not permit of such a poe Rule 7, of the cireular of June | 
27, 1887, (5 L. D., 708), is as follows: | 


' The declaration and corroborating affidavite may be tale eins: either the regis- . 


ter or receiver of the land district in which the lands aré. situated, or before the ~ 8 


judge or clerk of a court of record of the county in which the. lands are situated, 
and if the lands are in an unorganized county then the affidavit may be made in an ° - 
_ adjacent county. The depositions of applicant and witnesses in making final proof age 


- - must be taken in the same manner; and the authority of any practice or regulation 


_ permitting original or final desert land affidavits to be executed before any other of- 
‘ficers than those nanied above, is hereby revoked. The affidavits of applicant and 


* , witnesses must in every instance, either of orignal application or final BEOL, be 


~ made ae the same time and place and before the same officer. 
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An examination of the map shows that the iad is not located i in the 
county in which the final proof was made. | 
There is no excuse whatever offered by the applicant for his deta in 
complying with your order of April 27, 1889, and in the absence of any © 
such showing, together with the irr egalar way in which the proof has © 
been taken, and the lack of interest the entryman seems to have in per- _ 
fecting his right to the land, his proof was properly as Your de-- 
cision is ther efore affirmed. | , 


CERTIORARI-—APPEAL—PROTESTANT— CONTESTAN T. 
MITCHELL v, WILES. ° 


Where the right of appeal is denied on the ground that the applicant therefor is a 
protestant without interest, and a writ of certiorari is asked, setting up the right, 
to be heard as a contestant, it is incumbent upon the applicant to show affirma- 
tively by what Prycecumes he secured the status of a contestant. 


Secretary Ne oble to the Commissioner of the Gener al Land Office, casa 
9, 189.2, , 


This is a petition, filed by James W. Mitchell, for an order diy ecting 
you to certify te the Department the record in the above stated case. 

It appears from the record and the exhibits attached’ thereto that 
Frank W. Wiles filed declaratory statement for the SW. 4 of Sec. 29, | 
T.258., RB. 45 E:, La Grande, Oregon, and made proof for the same May ° 
11, 1889, when J ames W. Mitchell appeared and filed a protest against 
ihe allgwanes of said proof, alleging that he (Mitchell) was the owner 
in fee of the land above described; that Wiles had no-personal interest 
in the land; that it was entered for the benefit of F. D. McCully, and 
that Wiles hed wholly failed to cultivate the land as required by law. 
~ The local officers accepted said proof and dismissed the protest, and 
- your office, upon appeal therefrom, dismissed the appeal of Mitchell, 
upon the ground that he was a mere protestant showing no claim to © 
_ the land that is recognized by law. You further held that the allega- — 
tions of the protestant were not sustained, and that the final proof 
shows:a substantial compliance with the law in the matter of residence, | 
cultivation, and improvement. It was therefore accepted and you 
directed that final certificate should issue. You also denied the pro-. 
testant the right of appeal. 

So far as it appears from this petition, Mitchell was a mere nae - 
ant, and while he alleges that by due course of law and practice he had 
. become a contestant of the claim of Wiles, and was therefore entitled 
‘to the preference right of entry, he does not affirmatively show what 
acts he performed. in fulfillment of the requirements of the law that en- 
titled him to the rights of a contestant. 


Besides, it is not shown that Wiles had not complied with the law as ? : 


_ to residence, cultivation, and improvement of the tract, or that it was - 


\ 
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error is accept and: approve said proof, and dir ect the i issuance > of final ‘ =: 


certificate. 
“With reference to the alleged ri ight of Mitchell, it appears that he 
aims: under a convey ance from one Matthew Jobnson, who formerly. 


a. = filed for the land under the pre-emption law, which was contested by 


- Wiles, who procured the cancellation of it M ay 2 21, 1888. 
7 The application is denied. 


MINING CLAIM-ENTRY—PAYMENT-—RELOCATION. 
7 _ FERGUSON »o. THE BELVOIR MILL AND MINING Co. 


A atneiel entry cannot: be: perfected if the. cenuesins pay ment is not made onappli- . 


cation for patent, though the proof may show due compliance with lawinother . 


_. respects; and, if the statutory requirement in the matter of annual work and ex- 
pendreuve: is not subsequently observed, the claim becomes subject to re-location. 


Secretary Noble to the Commissioner of the General Land Office, Je anuary 
: | 12, 1892. | | 


con the 12th of J une, 1884, the Belvoir Mill and Mining Company, 


a corporation, filed in the local land office at Sacramento, Califor 


nia, its application for patent for the Belvoir Icde and mill- site, lots 61 _ 
- A-and Bin T. 12 N., RB. 8 HK. , being mineral application No. 1410, and. _ 
furnished all the seid ence necessary to entitle it to make final entry. — 
On the 2d of April, 1889, Luke Ferguson, the plaintiff in this case, 


filed with the recorder of Placer county, California, the county in 7 


which the claim is. situated, a notice of location of the Boulder lode | 


- elaim, which, in effect, is a relocation of the Belvoir lode claim. 
On the 21st of. May, 1889, he applied to the local office for a hearing 
to determine the truth of his allegations that the company had aban- 


- doned its claim, and had failed to do the required assessment work | 
7 thereon for over two years, and he asked for the cancellation of its 
. application for patent. The local officers thereupon ordered a hearing, - 


-. to determine whether or not said company, by failure to comply with . 


the law, had abandoned its claim under its application for patent, and 

_ whether Ferguson was entitled to make entry as a relocator. | 
After the taking of considerable testimony at the hearing and after 
; the contestant had closed his case, the company made a-verified appli- 


cation for a continuance, and for a commission to take the testimony of - 


certain absent and material witnesses. The continuance was granted, — 


but not the commission, and from the refusal of the local officers to ean a. 


the commission the company sought to appeal to your office. The | 7 


local officers held that their order denying the commission was interlo- _ 
_ eutory, and vo appeal could be taken therefrom, but consented to for- 
ward the application for a commission, and the attempted appeal: from 
their decision enereon, to yo. office for consider ation. , | 
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When the date to which the case was continued arrived, the contest- : 


ant appeared with additional witnesses. The company protested — 
against the allowance of any additional testimony, during the pendency | 
ofits appeal to your office, from the decision of the local officers refus- 
ing its application for a Commission. The local officers overruled such 
protest, heard the testimony offered by the contestant, and on the 10th 
of December, 1889, united in a decision eee that mineral applica- ; 
tion 1410 should be canceled. — 
From this decision an appeal was taken to your office, and the record | 
in the case was received by you on the 13th of Moliniary, 1890. After 
exainining it, you decided that the local officers erred i in denymg the 
company’s application for a commission, and without considering the 
case upon its merits, you returned the record to the local office'on the. 
28th of March, 1890, with instructions to those officers to issue a com- 
mission to some sompetent and.suitable person in San Francisco to take 
the depositions of the witnesses named, and to render their decision 
upon the coppers record, and report - ea as requir ed by the rey | 
lations. | 
- These instructions were ‘complied with, and on the 9th of J une, 1890, 
the register and receiver rendered their secoud decision in the case, in 
which they reached the same conclusion as in their first, and: held “that 
mineral application 1410 be canceled.” From that decision an appeal 
was taken to your office, and on the 18th of October, 1890, you affirmed 


’ the same. A further appeal brings the case to this Department for 


consideration. 

‘The evidence in this case presents several peculiar and unusual fea- 
tures. A company which had expended between twenty and forty — 
thousand dollars in developing its mine and carrying on its business, 


failed to make the payment of $65, which should have accompanied its 


application for a patent. When it was discovered that this payment 

had not been made, the amount. was tendered to the local officers who 
declined to accept it on account of an intervening adverse claim. Under 
the belief that its entry had been completed, the company suspended 
its underground mining operations in December, 1886, and shut down 
1ts mill in February, 1887, for the reason that it was not capable of doing 
the heavy work required. 

Numerous experiments satisfied the company that on work the mine | 
profitably, a more powerful mill was necessary, and it decided upon the 
removal of the old, and the erection of a new one. During this time, 
the work and expenditure upon the mine required by section 2324, Re- 
vised Statutes, was not performed and made, and in accordance with 
the provisions of that section, the mine became open to relocation. Of 
this circumstance Ferguson took adv anes and mace his relocation on 
the 2d of April, 1889. 

It was not until this relocation that the company become aware that ; 
its entry was defective, on account of the non-payment of the $65, 
already mentioned. This paymentis one of the requirements enumer- 
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ated i in serton 2325, Revised Statutes, to be > complied ah before a pat. 


ae ent can be obtained. 


From the evidence in the case you And. that the company vce not | 


; Gated to abandon its claim, but that its failure to perform the labor - - 


Te and make the expenditure each year required by section 2324 of the — 
- — gtatutes, resulted in an abandonment, and rendered the mine open Ons %4.< 
relocation. I am compelled to concur in that conclusion. The factsare — 
- clear, that from the early spring of 1887, to the time of the relocation, — 


in April, 1889, the company neglected to perform any labor or work, oe | 


-.. make any improvements on said claim. It did not even remove the 


old mill, preparatory to building a new one, but sold it, and the pur- 
chaser did the removing. This neglect on its part was in the belief 


- that its entry was complete, and that it could safely discontinue its op- 


erations, but this. was a mistaken. Pebet, growing out of the pee of 
its own officers. — | 
Upon the facts in the case the ipcar officers found a the com- © 


, pany, and you concurred in their judgment. In the case of Creswell 
Mining Company v. Johnson (8 L. D., 440), it was held that “coneur- 


ring decisions of the local officers aad General Land Office on questions 
of fact, will not be disturbed by the Department unless clearly against 
the nyeient of evidence.” I find no such situation in Ui case: at bar, 
~ and the decision 1 appealed from is therefore atfir med. 


MINING CLAIMS MISDESCRIPTION—PUBLICATION. , 
HOFFMAN ET AL. v; VENARD ET AL. 


An cpaltention for a mineral patent can not be allowed, where the description of the 
-claim in the published notice of application i is notin accordance with the official 
“field notes, of survey. . ; 

“Seoretary Noble to the Commissioner of the General Land fie, Ji anuary 
; 12, 1892. 


a. i have considered the appeal of Frank Hoffman, cee Denhalter 
and Jacob Ruthi, from your decision of October 4, 1890, dismissing their 


protest against the issuing of patent to. Thomas Venard et al., oe the 


Sanders Lode claim, Salt Lake City, Utah, land distr ict. 
In the application for a patent. made by Venard May 5, 1888, iti Is 
_. recited that the description of said claim is “ more particularly set ‘forth - 


a and described in the official field notes of survey. thereof, hereto -at- “; 
| tached, approved the. 19th day of April, 1888, and in the official plat of. 


— said survey now posted conspicuously | upon said ee claim or pr em-: 


: . _ises, a copy of whichis filed herewith.” — 


Section 2325. Revised Statutes, provides that an splteanits five a patent 
- for a mining claim shall file in the proper land office an application for 


_. a patent, under oath, showing such compHance together ‘with a plat and a 


| ‘field notes of the. elaini or claims in common, made by or under, the 
‘direction of the United ea sass ha general, showing accurately 
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the boundaries of the claim or claims, enn shall be. distinctly iapleed. 
‘by monuments on the ground and shail post the same on the claim, ete., 
and further, upon the filing of said application, plat, field notes, notices, | 

and affidavits, the register shall puonen’ a notice of such application for 

a period of sixty days. 

_ Itis simply repeating a truism to assert that so far, at least, as the 
_ public and adverse claimants are concerned, the only true and correct 
foundation for an application for a patent to a lode claim is the approved 
official field notes and plat prepared: by the deputy surveyor; the ap- 
plication. must conform to these and no argument is necessary to show 
that, the letter and the spirit of the law require that the published 
notice must be in strict conformity with the foundation of the applica-. 
tion for a patent. It was clearly the intention of Congress that notice 
‘of a claim should be given to adverse claimants and to the publie by 
means of the published notice; hence if said notice is defective or 
erroneous, neither the letter nor the intention of-the law is carried out 
In a word, there must be a strict. compliance with the law before the — 
land department can obtain jurisdiction to issue a patent. ‘The ques- 
tion to be determined is, has there been such a compliance with the law 
in the case at bar? 

In the published notice of application for patent, as apart of the 
description of the location of the claim the following appears: | 

From post No. 2, U. S. M. M. No. I, bears N. 62 degrees -E. 532 feet distant... .. 
The nearest known locations being the ‘‘ Black Hawk” and ig Beeby ” lodes. 

These statements are not founded upon the appr oved field notes. of 
the deputy surveyor, as In. said field notes he states: - | | 
From Post No. 2 of the ¢laim U. 8. mineral monument No. 1 bears WN. 6 jawtess 
E. 582 feet actual measurement. There were no practicable bearing objects, and 


the original boundary posts had been swept away by snow slides....... The 
nearest known claims are the Highland lot 164, and the Buckeye on the North lot 88. 


- The published notice. was not in conformity. with the law, it was 
érroneous and misleading, and failed’to carry out the intention of the 
law, as it failed to give the correct location of the claim, hence a patent 
ean not be issued upon the same. I do not deem it essential to discuss — 
other points which might be raised in the case. It is sufficient that the 
Department has not, as yet, obtained jurisdiction to issue a patent. 
' Your decision is therefore reversed, and before a patent can issue the 
law must be complied with. | 
In your decision the Acting. Commissioner says: | 
| The printed notice of application for patent attached te the piblighers affidavit 
of publication appears to have been mutilated so that the actual course of the con- | 
nection line of the survey as printed cannot: be ascertained. The same mutilation - 
occurs in the printed copy attached to the register’s certification of posting in the 
land office. You will require the filing of another affidavit by the publisher with a 
perfect copy of the printed notice of the Sanders’ application attached. 


_ J would advise that in such Cases, action by you be. suspended until 
the new proof has been furnished. 


ie 
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ote PLACER PaTENT—KNOWN ‘ileal ENTRY. | 


PIKE’S PEAK LODE. 


oe anc Be placer patent for land including a known lode, not specifically described and ex~ : 


cluded, operates to convey title to all of said land, and terminate the jurisdic-" | 
tion of the Department over the land covered ther eby. 


_. An entry of a lode claim in conflict with a patented placer need not be canceled, SS 


but may be properly suspended. with due opportunity given for the inenation 
‘of proceedings looking es the vacation of the eet patent as to the land. . 
in conflict. 


In the exercise of -its proper supervision ever the disposition of the public fends’ the 


‘Department may waive questions affecting the regularity of proceedings Delon Pe 7 


and render such judgwnent as shall seem just and proper in the case, 


othe Secretary y Noble to the Commissioner of the General Land ofc, January 


office rejecting his application for a patent to the Pike’s Peak lode cam a 


13, 1892. 


This: appeal is taken by Patrick A. Largey “from the action of your 


lot. No. 174, T. 3 N., R. 8.W., Helena, Montana. 


: . et al. placer claim; that application to enter said placer claim was made ss 
~ July 18, 1879, and that the same containing 153.49 acres was patented 


It appears that said lagu lies wholly. within the limits of the Upton - 


— April 15, 1881 that Largey made mineral entry for the said lode.-claim 

duly 14, 1881; ‘that April 9, 1883, your office returned the plat and field 
notes of the Pike’s Peak survey and directed the same to be amended 
*. under the ruling in the Shonbar lode (1 L. D., 551; same 3 L. D., 388;). 


- ~ go as to be reduced to. twenty-five feet en gach side of the vein (section . 


'-. 2333 R.8.); that no action was taken with reference to said order; that’ 

_- November 25, 1889, Largey filed in your office said application for patent 
_.. to the full extent. of said lode claim; that January 8, 1890, you denied 

‘the. same; that January 22, 1890, Tavkey filed a mete to review said 


decision; that by letter of January 30, 1890, you submitted the case to 


i this Department for instructions; high were given by letter dated 
_ February 21, 1890, (10 L. D., 200); that thereupon you, on March 5, — 


| 1890, denied ead motion and held Largey’s entry ‘for cancellation asa : | 
whole” and that the pending appeal was then taken. 


‘The Pike’s Peak claim is based upona relocation of the Excelsis lode: 


es -elaim. _ The Excelsis lode was located: by William Reagan, October 15, oa 
- 1875, for fifteen hundred linear feet on the lode and one hundred ana 
twenty-five feet on each side thereof, and filed with the county recorder: 


= : ‘November 8, 1875. Said lode was relocated as the Pike’s Peak No-. 


a 


vember 10, 1879, by Morgan Connell and recorded in like manner No- | 


vember 12, 187 9. Largey claims through conveyance from Connell. , 
In the Shonbar case, supra, it was held that claimants to a previously 


located lode within the limits named in a placer patent, who failed to 


adverse the placer application, were restricted by the statute, section.” " 


~ 
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2333, to their lode “ and twenty- five feet of sur ee on each side thereof, 4 
Sector 2333, suprer, provides: | | 


Where the same person, association, or corporation is in possession of a placer. 
Claim, and also a vein or lode included within the boundaries thereof, application. - 
shall be made for a patent for the placer-claim, with the statement that it includes 
such vein or lode, and’ in such case a patent shall issue fur the placer-claim, subject 
to the provisions of this chapter, including such vein or lode, upon the payment of 
"five dollars per acre for such vein or lode claim, and twenty-five feet of surface ont. 
each side thereof. The remainder of the placer-claim, or any placer-claim not em- 
bracing any vein or lode claim, shall be paid for at the rate of two dollars and fifty 
cents per acre, together with all costs of proceedings, and where a vein or lode, such 
as is described in section twenty-three hundred and twenty, is known to exist within 
the boundaries of a placer-claim, aD. application for a patént for such placer-claim 
which does not include an application for the vein or lode claim shall be construed 
as a conclusive declaration that the claimant of the placer-claim has no right: of. . 
possession of the vein or lode claim; but where the existence of a vein or lode in a 
placer-claim is not known, a patent for the placer-claim shall otnvey all valuable 

mineral and other deposits within the boundaries thereof. 


In the pending application counsel insist that by reason of its prior 
location the Pike’s Peak lode was ‘‘ known” and therefore under said 
section excepted from the placer patent, and that the claimants conse | 
quently were not required to adverse the placer application. 

This is stated to be sustained by the decision of the supreme court i in 
the case of Noyes v. Mantle (127 U. 8., 348), that (page 354) | 


Where a location of a vein or lode has been made under the law, and its bounda- 
ries have been specifically marked on the surface, so as to be readily traced, and 
notice of the location is recorded in the usual books of record within the district, 
we think it may safely be said that the vein or lode is known to exist, although per- 


_ sonal knowledge of the fact may not be possessed by the applicant for a patent of a 


placer claim. The information which the law requires the locator to. give to the 
public must be deemed sufficient to acquaint the ae with the existence of the | 
vein or lode. , , 


In your ‘iecision: of J anuary 8, 1890, you say, “ deeming the decisions 
of the Department in the Shonbar case the precedents which this office 
must follow in this class of cases until another and different course of 
procedure is laid down by the Hon. Secretary” declined to “ take notice 
of the decision of the supreme court in the case of Noyes v. Mantle, 
supra, except in so far as it affects the particular: case therein consid- 
ered,” and denied said application. 

By said letter of March 5, 1890, denying appellant’ s motion aie review, 
you found under the f paaaica al: instructions of February 21, 1890, 
supra, “that no appeal having been taken from the decision of el 9, 
1883, aforesaid, ordering the amended survey that the same is final.” 

Ta: its said instructions this Department found it unnecessary to dis-. 
cuss the conflict between the decision in Noyes v. Mantle and the Shon- 
bar case, supra, for the reason that “in this particular case your office | 
would ot have jurisdiction to review the decision of your predecessor 
~ rendered on pee, 9, 1883, which has become final there being no oe ve 
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‘The appellant, ‘however, alleges that the said order of tApeil’ 9, 1, 1883, Loe 
| was ‘not a final action in the case and consequently not: appealable.. a 


‘Without passing: upon this’ conterition and waiving the question ' ‘of: 


your authority to reverse a final decision by yourpredecessor involving — 
- ‘the same matter, it is sufficient to say that the question being now here. ~ 
this Department by virtue of the * just supervision” that the law vests oe Soe. 
in the Secretary of the Interior over “all proceedings instituted to ac- 
“quire portions of the public lands” has jurisdiction to consider the case. 
and render such decision as in his opinion shall be meet and proper 
- under the circumstances. MeDonogh ene Fund (8 L. D., oe ; 


Charles W. Filkins (5 [. D., 49). 


Concerning its merits, the appellant’s case proceeds upon the theory: Be 
that his said lode claim, having been. known to exist at the date of said, 
‘placer application, and not having been included therein, was by the. 2, 
terms of section. 2338, supra, excepted fr om the placer patent and that’. © é 
-- the title to said lode claim thus remaining in the government, this De. : 
= oot partment has jurisdiction to consider his appricauen and issie to him a 
~ a patent for the said lode. a 


By its patent issued to the pines claimants, the covernment. con. 


/ veyed (subject to certain exceptions not affecting the Pike’s Peak lode . ‘ ha 


claim) the tracts described i in their application. The said patent cons. 


tained the genéral proviso that “should any vein orlode . . . . 
<< beclaimed or known to exist within the above described preinises at the Fee 
‘-» date hereof the samie is expressly excepted and excluded from these..." |. 
-_ presents,” but. contained no pects reservation of the Pike’s peak lode oe 
- > Claim... _ 


In. ‘the said letter of instructions (10 L..D., - 200), the question. 


-. whether or not the issue of patent to the placer claimants for land in- 
: cluding the lode claim: here in question, operated to pass the govern: he tides 
' - ment’s title to said lode claim, was discussed at length. It wasthen © , : 
held in effect that a placer patent for land including a known lode not.» 
specifically described and excluded, conveyed all said land and formed 
. no exception to the general rule that “the issuance of patent termi- — 
nates the jurisdiction of the Depar tment over the land covered thereby 
- and: such patent can be invalidated only by proceedings in the proper: 
< court,” eave 
This ruling \ was followed in the recent and analogous. case of the 
_ Pacific Slope lode (12 L. D., 686), where a known lode claim basedona = 
record location was embr eed in a townsite patent which contained the 


proviso that ‘no title shall be hereby acquired to any mine of gold, 


silver, cinnabar or copper, or to any valid mining claim or possession | . 
. held under existing laws of Congress.” In the case just referred to, it = | 
was held that although the lode claim was known to exist at the date = 
_ of the townsite entry, and notwithstanding the said provision, the issue’ >.” 
__ of the'townsite patent terminated the departmental authority over the se 


ike ns embraced in the lode claim. Iti is true that’ section 2333, sUnee, ba 
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- a | was. not. involved:i in 1 the Pacific Signe: case, supra. Bui the conditions = 
of the patent considered i in that case being substantially the same as_ 


those contained in the patent involved in the case at bar, I am of the. .. | 


opinion that the ruling in said case is in line with the doctrine. an- 
nounced in the said letter of instructions, SUPT. | 
‘It is accordingly held that the title to the ground amibaweea in the 


-Pike’s Peak lode claim passed out of the United States with the issue 


of patent to the Upton placer claimants and that the pending applica- 
tion for patent for such lode claim must accordingly be denied for want 


of jurisdiction. I cannot, however, concur in your conclusion that the __ 
Pike’s Peak entry should at this time, be canceled. It is quite possible — 


that by proper judicial proceedings such claim would be sustained un- 
der the decision in the case of Noyes 2. Mantle, supra, and the provis- 
ions of section 2333, supra, and that the Upton placer Veen nome oe 
' vacated to the stent of its conflict therewith. 


Tam therefore of the opinion that said entry should be Siepeuded 3 
for such period as would afford the applicant an oppor tunity to insti-. — 
tute such proceedings or to apply for a recommendation by this De. 
‘partment of a suit to re-invest in the United States the title to the 

- lode claim in question. The appellant’s claim, as heretofore shown, 


being relegated to the courts, it will be unnecessary for me to discuss 


the effect of your said letter of April 9, 1883, or ae merits of the de- 


cision in the Shonbar case therein. eed: 


The decision appealed from is modified | in accordance with no views » 


hereinbefore outlined. | 


INADVERTENT NOTATION—SURRENDER OF PATENT. 
. Eppy v. UNIVERSITY OF ILLINOIS. 


A tract of land: is not segregated from the public domain by an inadvertent nota- 
__. tion of its disposition on hie tract book and plat in the local office. 
An informal application to surrender a patent, and take certain other land, in order 


to correct an error of the Land Department and avoid litigation, may properly 


be held to reserve the land, thus applied for, from other disposition. 
A patent may be surrendered and other land taken in satisfaction thereof, wher @, by 
such ROSIN, litigation to correct an error of the Land Department i is avoided. 


— Kirst Assistant Secretary Chandler to the Commissioner of the General 7 


Land. Office, January 13, 1892. 


On Nase 7, 1867, the following location of agricultural college | 


: scrip (No. 1491) w was made at the land office at St. Cloud, Minn.: | 


I, Tinois Industrial University, of Champaign county, State of Winois, hereby | 


ce 


‘ipply to locate and do locate the SE. quarter of section No. 24, in township No. 124, - 


\ 


of range No. 36, in the district of lands subject to sale at the land office at St Cloud, 
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eee 7 containing 6 one. andrea and: sixty acres, in ‘sadeteation of thé attached scrip nuin- : 


7 oe and instructions. 


_ bered 1491, State of Illinois, issued under the act of July 2, 1862. at asd 
* Witness my hand this 7th aye of August, A.D., 1867. >, a" 
7 TLTaNOTS [INDUSTRIAL Unrvensiry, _ 
 M. C. Gourra, Trustee, . ~ 
Attest: _ 
A, , Wait, eepietse: 
H.C. BURBANK, Receiver.» 


The following certificate was attached thereto: 


; LAND Orricn, Sr. CLoup, MINN.,° 
| ) 7 | August 75 1867. 
| We neue certify that the above location 3 is correct, being in secordanee with law. 


AL C. BURBANK, Receiver... 
HG, ‘Wait, Register. 


| ie patent was s issued: to said University for said. south, east quarter : 
‘Mareh 1,1872, ag | | 
The iacnl officers by mistake: and fied portent noted at ee 
said location on their tract book and. ee as male on the south -west 
quarter of said section. _ | 3 | = 
As said south-east quarter, = reason. of said erroneous. smarking, 
appeared on the books of. the local officers to be vacant land, they al- 
lowed the same to be again located on October 14, 1867, by Calvin F. 
How, in satisfaction of agricultural college scrip (No. 1000), State of 
- Massachusetts, and a patent was issued on-this location J uly 20, 1869, 
in the name of William L. Fuller, as assignee of said How. . | 
— On June 25, 1890, Frank M. Raddy made application at the land office 
ab Marshall, Minn., to enter said south-west quarter under the: provi- 
sions of the timber culture act of June 14, 1878 (20 Stat., 113), which 
: application was rejected. by the local officers because, accor dine to-their 
‘records, said land had been located by said University. An appeal - 
. was taken and said opinion was affirmed by yous October 4, 1890, on the . 
ground that,— wee rims: 


= Applications are NOW Pyendae before this office j in behalf of the parties interested : 


ae fora correction of the locations and patents issued thereon, aentice withdraws from. | 


a approp riation the said south-west quarter. 


An appeal now brings the case before | me. te, os 
Although both: the local officers and yourself concur in rejecting. fe 
~ Eddy’s application, these decisions are based upon non- conan a 
grounds. | ots 
 ... Phe finding of: the local officers WAS. ee upon the sane that the. 
i ‘said University had located the said south-west quarter, but this was an 

error: the said University had made no such location. The said south- 


ee -. west quarter had never been located or disposed of to any one. The . 
noting upon the. book and plat of the local office that it had been 


woe located did not alter the fact of its non- Cee Such marking was an : oe, 
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Jnadvertence which did not change the status of the land. It aia not rae 


- segregate it from. the public domain. - 
In the case of McAndrew v . Chicago, M. & St.P. ity, Co. ta L. D, ae 
- it,was held that, i 


The mere inadvertent marking on the books a the local office could in no sense be 
regarded as a disposal of the land. No onewas seeking its ownership, consequently 


there was no one to whom disposal could be made. It could not be construed as a ' 


-reservation within the meaning of the Jaw (Cole v. Markley, 2 L. D. 847), for this. 


would imply a purpose, while inadvertence denotes the absence of purpose, or that: 


al thing is done contrary to purpose and intention. 


The finding of the local officers therefore, being based upon an erro- 
neous record, cannot be sustained. : 

. Your decision is based upon the fact that the parties iatevestad in the 
said south-east quarter, under the two patents issued for the same, 
have made application for a correction of their locations and patents. 

For some reason the first patent was issued for How’s location, which 


was second in time and illegal in its inception. But that patent con-: 


- veyed the legal title. The court say, in Moore ». Robbins (96 we ey 
530, 533),— — 


With the title passes away all authority or control of the Executive penaranees 


~ 


over the land, and over the title which it has conveyed. It would be as reasonable — 


to hold that any private owner of land who has conveyed it to another can, of his 


-own volition, recall, caueel, or annul the instrument which he has made and deliv- 


ered. If fraud, mistake, error, or wrong has been pe the pours of justice present — 


the only remedy. 
In United States v. Stone (2 Wallace 525, 535), the court says,— 


A patent is the highest evidence of title, and is conclusive as against the govern- 
ment, and all claiming under junior patents or titles, until it is set aside or annulled 
by some judicial tribunal. In England this was originally done by scire facias, but 
’ a bill in chancery is found a more convenient remedy. 

Nor is fraud in the patentee the only ground upon which a bill will be sustained. 
Patents are sometimes issued unadvisedly or by mistake, where the officer has no 
authority in law to grant them, or where another party has a higher equity and 
should have received the patent. In such cases courts of law will pronounce them 
void. The patent is but evidence of a grant, and the officer who issues it acts min- 
isterially and not judicially. If he issues a patent for land reserved from sale by 
law, such patent is void for want of authority. But one officer of the land office is 
not competent to cancel or annul the act of his predecessor. That is a judicial act, 
and requires the judgment of a court. 


. Under these circumstances two poutEes were open to the University. 
It could have brought proceedings before a court of competent jurisdic- 
tion to set aside the patent issued to said Fuller, on the ground that 
the University location preceded the How location, and upon proving 
this priority of such initiatory step the I Fuller mre would have been 
set aside. — = 
The party who takes the initiatory step in such cases, if followed up to patent, is 


deemed to have acquired, the better right as against others to the premises. The _ 


-patént which is afterwards issued relates back to the date of the initiatory act, and ‘ 
- eute off all intervening claimants. Shepley e¢ al v. Cowan et al (91 U. S., 330, 887); 


_ United States v. Missouri Railway (141 U. S., 358, a 


\ 
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Or, mS University might, tb to. save 5 litigation, expense and vesation” “ - ee 
| - age surrendered its patent and equitable title to the government. (Seé 9.) 


: ~ Juniata Lode, 13, L. D., 715, 717.). Upon such surrender it could apply “os 


' to locate its scrip on ee other public land, and, if it was the first legal . 

applicant, such application could be allowed, and ¢ a new location of its 

Scrip could be made. | i 

'.. This, in effect, is what the University eee re to do several years 

‘ ago, as the aotron pondeace: transmitted with the papers shows. The 
name of the University was changed to “The University.of Tiinois ” 

. by act of the Illinois legislature, approved June 19, 1885. - 
- Selim H. Peabody, Regent of the University, on October 25, 1886, 


oo, wrote to the Commissioner of the General Land Office as fllowe- 


‘In view of all the circumstances the University is disposed to accept a séttlemerit 


| of the case which shall give to it 4 clear title to the south-west quarter of the section, 


: If the Land Office is of the same opinion as was indicated by the officers to me last 
spring, I should be glad if “ey will indicate the peeoee steps to be taken to accom- 7 


' plish this result. 


Ata meeting of the board of trustees of the Waveney held ce i 
ber 9, 1886, the said Regent and Mr. Chas. Bennett were appointed a - 


: ~ ‘committe “cwpith full power to act for the University and to POES Gu its 


7 interests i in said Minnesota lands.” 


Acting under the power so conferred, said committee on. April 20, ° ion 


| 1887, made application for said south-west quarter as follows: 


As the SE3 4. has been several times transferred in good faith, and is now siainted: : 


: : _ by a person. who has made actual improvements upon the land; and as the removal . 


: of the cloud of title to said land in behalf of the University is liable to cause much, ie 


' trouble, litigation and expense, the undersigned respectfully petition the Commis-_— = 


sioner of the General Land Office that he will cause proper steps -to be taken to allow ‘ 
the University of Illinois to relinquish all claim to the south-east quarter of section 


24, Tp. 124, R. 36, and to receive in lieu thereof a clear title to the south-west quar- ae 


: ae of the same. section. ‘ 


This application was filed’ in the General Land Office more tea & > . = 
2 year before Eddy’s application was tendered at the local office, and 
‘. -. thus the University was the first legal applicant for said south-west’ 


quarter. It further appears that it has not transferred its eqmitabie 
title to said south-east quarter. 
It is contended by counsel for Eddy that this application does not 


- comply with the rule that requires amendments of applications and en- 
_ tries to be filed with the local officers. (General Land Office Circular 
1889, p..51.) But this is not an application to amend the entry, . 
for the original location was proper and legal; the mistake was male 
by the local officers in erroneously recording the location upon their 
books, for which the University is not in any wise responsible. ° 
_ This is therefore an exceptional case, not provided for in therules and. _ 

. |, regulations of the Department, and can properly be disposed of upon rae 


a. équitable principles in the exercise of “the directory and supervisory. 


: powers a conferred by law upon the put of the Interior, by wav- | 


vey F 
eg oa 2 


s 
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f ing any informality or irregularity i im said applieation: aad conten 
' it as sufficient to. segreg ate from the BEDS domain the said south- oy . 
quarter. 

“Upon the surrender of the barat issued to said University, ath Bi 
relinquishment indorsed thereon, together with a quit-claim deed from 
said University to the United States, recorded in the office for the 
- record of deeds in the county where said land lies, with a. certificate 

from the proper recording officer of said county, that said University 
lias not transferred or encumber ed the title acquired by said patent, 
said location of college scrip (No. 1491) may be canceled, and said scrip. 


may be located. upon said south-west quarter, and patent may issue — 


| immediately thereupon to said University. 
.. Your judgment is affirmed. 


RULE 14 OF PRACTICE—TIMBER AND STONE ENTRIES. 
(Cir cular. % | | 


DEPARTMENT OF THE INTERIOR, . 
GENERAL LAND OFFICE, 
” Washing gton, D, Oy Si anuary 7, 1892. 
REGISTERS AND RECEIVERS: | | 
“Heretofore, rule 14. of practice has, been construed - sae to pro- 
ceedings by the government against all classes of entries. Said ruleis 
hereby modified as to timber and stone entries in so far as it requires a 
copy of the notice to be posted on the land. Hereafter, when proceed- 
ings are commenced by the government against this class of entries, 
and it becomes necessary to serve notice by pEpheanon, the posting of | 
notices upon the land will not be required. 
| _ Tros. H. CARTER 
_ - Commissioner. 
“Approved 
 Jonn W. NOBLE. 
JSanuary 18, 1892. 


_ 2 | MINERAL LAND-—SURVEYOR GENERAL'S RETURN-SETTLEMENT. 


WALTON 2. BATTEN ET AL. 


Where a mineral entry has been lleweas on land returned as agricultural the pre- 
sumption, as to the character of the land, created by the return, no longer ex- 


ists, and the burden of proof will thereafter lie with one who alleges ane the _ 


land is in fact agricultural. 
In an issue joined between a claimant aude: the mineral] law, and an ‘ogricultural 
claimant, the matter to be determined is whether , aga present fact, the land is - 
more. ealiable for mineral than for agricultural. — 
Settlement and improvement constructively extend to all parts of the nee BeC- 
tion claimed a the settler. 


1 . © . 
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> S First Assistant Seor et Gidaion to. the Oinateonee of the Gener ra PO 


. Land Office, Tonuwry 14, 1892. 


-y have sonidos ed the case of William Walton ». J ohn : Batten: et ali, 


on appeal by the former from your decision of January 3, 1891, Sime. an 

- ing his protest. against the mineral entry of the latter for the Sw of 
SW4, See. 15, T.6 S., R. 3 W., Helena, Montana, land district. a 

It appears Gi second that on September 13, 1883, John Batten, Wil- — 


liam Marr, Julien McKnight, and Lawrence A. Pouce made application 
to enter this tract, together with certain other parcels and tracts in 


the: vicinity. On Janes 22, 1886, after due notice and posting, final cer- 
tificate-was issued for the land embr aced in the application. 
On October 24, 1888, Walton protested against the issuance of patent 
for this tract in. ponaowen sy, alleging in his protest, substantially, that 
it was non-mineral ; (2) that he was a bona fide resident of the land, — 


having been upon the SW of Sec. 15 since 1873 when the land was 


embraced j in the grant to the Northern Pacific Railroad Company, and | 
that he had a contract of purchase from said company dated October 9, 


1884; (3 ) that after the claimants had filed for the land he made a a2 
agreement with Fenner who acted for them to the effect that he (Wal- 
ton) would not assert an adverse claim or protest, and Fenner was to 
.. deed him the tract in controversy, except a small piece, about an acre, — 
that extended into Alder ewch, and that relying upon the “word of _ 
— “honor ” of Fenner, he did not assert his claim or protest their applica- cm 
tion, and. that upon receiving the final receipt, Fenner had refused to 
fulfill his promise or give him any written contract or bond fora deed. 
_ He asked a hearing that he might prove the truth of his allegations, 
which was eranted by your office October 12, 1888. Hearing wasreg- 
 warly held, and on May 31, 1890, the local officers passed ae the case, .. 
~~ and held that: | . 


From: a review of the game (the testimony) it is clearly sate that so far as 


the testimony shows it is non-mineral land and only held for its prospective value, — 


as the claimants have not demonstrated by actual working and results any mineral — 


_ character whatever. We are therefore of opinion that the entry should be canceled, 


From this action the claimants appealed. | 

- Your office, on J anuary 3, 1891, considered the case. You say: 

The land in controv ersy herein was surveyed i in 1870 and returned by the surveyor 
general as agricultural land. , 

You further Say, substantially, that if the contest Was. against an 
agricultural claim the burden of proof would be upon the mineral claim- 
ants, but as the mineral claimants have a. filing of record, the burden . 


i. ‘shifts, and that the onus probandi is upon the agricultural claimant: 


You found that the pre otestant had not furnished sufficient evidence to 


show that the land was non-mineral, and you reversed the local officers, ec 
- dismissing the protest and leaving the mineral. entry intact. on this ° 
_ decision Walton appealed. yo che * he < 
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2 Tb is eames by counsel. that you erred on the fe of law: as to the | | 


a para of proof. The return of the surveyor-geueral that the land is 
i agricultural raises the legal pr esumption that itis of that character and - 


it may be sold as such without any further proof. Bouvier, in his law | 


-- dictionary, gives the rule thus: “In general wherever the law presumes 


_ the affirmative, it lies on the party who denies the fact, to prove the 
' negative.” This was done in the case at bar, and the local officers, on 
considering the evidence offered by the mineral claimants, held that the 


_ surveyor- -general’s return was erroneous, and entered the land of record os 


as mineral. ) 

In Mulligan v. Hanson (10 L. D., 311) cited by counsel, the affidavit 
of protest was filed before the sfieers passed upon the case, and it was 
there said, substantially, that the affidavit of protest offset the non- 
mineral affidavit of the agricultural claimant thus leaving the legal pre- 
Sumnption arising from the surveyor general’s return to be overcome by 
evidence. The cases are thus distinguished, and in the case at: bar, the | 
. burden is upon Walton to show that the ind is non-mineral. | 
+ The matter of the alleged agreement between Walton aud Eenner is 
_ nota material matter in this case. Walton had a contract of purchase 
- with the railroad company for the SWi of Sec. 15, and claims also that 
he made a homestead entry for the land, but these matters are not be-— 
fore me. The matter to be determined is whether the tract in question’ 

is mineral land or otherwise. | | 

In Peirano et al. v. Pendola (10 L. D., 536) it was said, es a full dis- 
cussion of the subject, that the matter to be determin ed is whether “as 
a present fact,” oe land) “is more valuable for miner al than for agri- 
culture.” 

In the case at bar, it is slaaied that Walton has no impro concn on 
this particular “ forty acre” tract, and it is shown that his house, barn, 
root-house and other improvements are on the adjoining “forty,” but 
- close to the line. This is immaterial as his setélement and improvement 
- are constructively on the quarter section claimed; no a what part 

of the tract they are upon. 

To sum up the evidence tending to show that the land is Sena we 

have many words and but little proof. There is no plat of the ound 7 

ot topographical map fur nished, and it is somewhat difficult to clearly 


| . wnderstand the “lay of the land,” but it appears that the main body of | 


the tract in controversy is rolling “bench” land lying north-east of — 
Alder creek which runs north-west out of section 22 across the corner of 
_ section 21 into section 16, passing within a few rods of the south-west 
corner of section 15; that the south-west corner of the tract in contro- 


e _-versy Slopes toward the creek, A public road running on the north 


side of the creek, and about parallel with it, cuts off a bt langular piece 
of this land, Seaman about one acre. , 
Taking’ tne testimony generally, [ find that by an old miner’s law of 
this (Montana) nining district, each miner was allowed to occupy a - 
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ae: a of ground one chundred feet wide from the center of Alder: créek ' 

oo pack: to the foothills or mountains. From thé creek: back to the first — 
/» &yim-rock” on either side was called a “gulch” claim. From the ‘first 
—. to second “rim-rock ” was called a “bar” élaim. This was to give each o - 
’ "miner a water front or privilege, and he could mine as far back as he 


wished. The gold was in fine particles found in sand and gravel depos- 


known as a “water bearing strata ”—a firm deposit that water would. 


z ~not.cut away. In this case what they call “bed-rock” was usually a _ 
 élay deposit, but in places farther: back toward the foot hills the clay - 


, was wanting, and the gravel and sand bearing gold was deposited: on 
rock. The general formation is voleanic. Mining oper ations have been . 
carried on in “ Alder. Gulch” since 1863. It appears that the. richest. 


i _ deposit is near the center of the gulch, and its extent on either side 


depends upon the undulation of the “bed-rock” on which the eravel . 


= and. sand: bearing gold is deposited. In some places paying dirt is _ 
- found farther from the center than in others, that is, the out-crop of 
. the “rim-rock” comes closer to the stream in some places than in others. 


Fenner says the “rim-rock.” on the side next to the land in controversy — 


passes along very near the section corner” (SW. cor. of 15). When “a | 


' asked how close, and on which side, he said he never saw it. exposed _ 
within twenty feet of the corner, anc he cannot tell exactly. 

Jt appears that in all thé mining that has been done along this gulch 

no gold has ever been discovered upon this tract. When Fenner was — 

~- asked if he had ever seen any gold taken from the land in controversy, 


he said his two boys aged ten and twelve years, respectively, took some. . 


- gold witha “rocker,” about a year ago, from the south-west corner. He. 
thinks about ten conta worth, but didn’t weigh it; did not see them ~ 
--. working; he only knows wha they told him as to where they got it, 


— __ but he suspects they were “ working a piece of ‘rim-rock’? that had been 
-. cleaned.” eae 
‘It appears that after the hearing was ordered by your office, Walton: . 


| dug five holes on the tract, from.one hundred to three hundred feet. 
apart, and called some five or six expert miners to test the gravel! and . 
‘sand at the bottom of these test holes. Some of the men went to the 
land and tested the deposit at the bottom of two holes, but refused. 
~ to pan any dirt from the bottom of the others because they were not. 
~ Satisfied that they could say on oath that the holes were down to bed-. 


| rock. They returned about a week later and found the holes dug’down ~*~ ” a 
_to what they were satisfied was “ bed-rock.” One was down to the gran- 
_iterock. They then “panned” each one pan of sand and gravel from... (ss 


— Some of the holes, and from some two paus. The men were not all there 


. at one time, but each man tested each hole, and each says wpon his oath. 


he made a fair test and found no color. Fenner and some four or five 
oy miners went to these holes and made an examination of them, and 
- took some measurements, and. Fenner says he eos. some Jevels, and 


—- _ ited on what the witnesses call a “bed rock,” but it was simply whatis— 7 ; 


ny 
, 
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we. 


ee they say y they. are atistied that the holes did not ‘reach bed- rock by 


from twenty to fifty feet. 


None of the witnesses, as expert miners, will say the tract-is mineral. 


mit | One witness for claimants, (Fisher) when asked as an expert miner famil- 


iar with the “gulch,” if it was mineral land said he could not say. He 
says the holes were not down to the kind of bed-rock he had worked on,. 
_. either in the “ gulch” or on the “bar.” He never knew any mining on 

the side of the road on which this land lies, except a pit in Junction 
district, near the mouth of Granite, a couple of miles below the land in 
controversy, maybe more. Granite Creek empties into Alder Creek.” 
One witness says “it ought to bear miner al, ” but this seems to be upon 


the theory that it was worthless. for anythin g else. 


Mr. Fenner, who appears to be an intelligent man, and the principal 
of the i when asked it he had ever Prospecued the tand, 
answered | 


I had left that to the future, when in the progress of systematic mining I anela 
-. work out the gold which I am certain this tract contains, without going to the use- 


Jess expense of prospecting. 


Much was said about the places on. the tract where these test holes 
were sunk, but it appears that Walton some years before with several 
men had prospected in the lower parts of the tract without any success, 

and the men whom he called, who seem to be fair men, say that the 
_ holes were as favorably iad to test the land as they could have — 
been. ' : 
The entire testimony fails to show that any patt of this eat in con- 
troversy is mineral, or that the surveyor general was in error when he 
- returned it as LT ionlearall land. The witnesses introduced by Walton, 
expert miners,who know the land, sayit is non-mineral. The land can- 
not be sold as mineral land. ve a present fact” there is no gold in 
it. Mr. Feuner seems to prefer a theory to a condition, and has care- 
fully avoided showing the conditions necessary to its sale as mineral 


~~. land. 


The burden being upon Walton to oe that this land is, in fact, 
non-mineral, I do not hesitate to say that he has done’ so by the best 
evidence attainable to prove a negative. In fact, considering all the | 
evidence offered by both parties, it remains that for more than twenty 
years explorers, prospectors, and miners have been “ digging and pan- 
ning” all over the country, and no one has ever found “ color,” much 
Jess “paying dirt” within the boundary of this tract, and no witness. 
can be found who will say that the land is mineral. The strong pre- 
sumption arising upou the facts proven cannot be overcome by a mere 
supposition that there is gold in the land. It certainly has not been i 
. found. | | 
Your decision i is reversed, and the entry of Batten et al. is Ganceled. 
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Winters EL AL. v. BLISS. 
The burden of proof is with one who misgesd the mineral character of land that ig 
‘Teturned as agricultural. ea 
The. ‘present existence of mineral in such quantity aus 16 render the land more valu- 


50.) 


che 


able for mining than agriculture must be shown to defeat an agriculturalentry. 


In-case of alleged conflict between an agricultural entry and a prior placer claim, 


the actual extent of said claim should be shown by @ survey thereof in AC . 


cordance with the ome regulations. 


Secretary N oble to the Commissioner of the General Land Ofiee, Ji ane 


uanYy 14, 1892. 


- Thave poiederad the appeal in the case of William H. Winters et al. : 


—», David F. Bliss from your office decision of June 28, 1890, involving, 


the validity of the latter’s entry under the homestead law for Nt-of © = 


 NW4i, SEL of NW# and lot 2, Sec. 17,7. 68, R. 13 E,, ‘Hailey land 


ee district, idaho, 7 
It appears that Bliss made gaits of the above iesodibed tract Octo- Ae 
ber 21, 1882, and that on February 8, 1888, he published notice of his. 


~ intention to present proof before the local. officers i ‘in support of his -_ 7 


aes claim. , 
ae - On April 2 Zs. 1888, the day set for iaaae ssock: the homesteader, with 
3 ah, witnesses, aeated at the local office and at the same time and 


place appeared W..H. Winters e¢ al. and filed protest. eeeuel the rind 7 a. 


_ alleging that the land was valuable for mineral. 


: A hearing was had, both parties being present with counsel and fee | e 
- witnesses. From the evidence submitted, the local officers decided that ee 


the protest against the homestead should be dismissed and so recom- 


to the extant of the conflict with the Trumpet, Banner, Jumbo, Kur eka, 
Ontario, New York Bar, and Old Smith and J ustice placer’ mining 
claims. From this Bac cion the defendant appeals. 

From the testimony submitted in this case, : ape three questions 
~ for consideration : | 


es -Inended. The protestants appealed, and your office, under date of | 
June 28, 1890, sustained the protest and held the.entry for cancellation 


1st. Do the placer claims above mentioned conflict with the home- t 


"stead entry of Bliss. 


- 2nd Have the placer claims been exhausted by long ean 


3d Axe said claims so far as they conflict with the Bliss homestead 7 


of more value for mining than for agricultural purposes. . 


‘It is shown in this case that the Eureka was located as a placer claim | 


‘some ten years prior to this contest. The Ontario, some two years after 


the Eureka; the New York Bar, about the same time, and the Smith _ . 
and Sustice, shortly after the Bureka, Therefore, these claims were ' ee as 


eo 
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Iceated prior to the filing of the Bliss entry, and in poiirt of time take 
| precedence thereto. | 
These claims have practically been. worked, en the date of location : 


up to the present time. 


Mr. Woodworth, former, owner of the Burela, testifies that he took 


out of said placer claim from $75 to $240 per month; that in 1887, five 


years after Bliss made his homestead, he leased: said claim for 8100 per 


month, and then in the same year sold the claim to the present owner, . | 


: “Winters, for $2500, fifty per cent of the output of the mine to be ap- | 


plied to the payment thereof, but the record shows that at the date of 


- contest only $146 had been ee in accordance with said agreement. 
» Woodworth also testifies that he took out of the Ontario the second | 


year after location about $7000 in gold, and in 1885, sold the claim to 


~ Hunt for $200. Hunt testifies that when the claim was well worked, — 7 


he would receive about $150 per month; that the land was worth from | 


. $100 to $125 per acre; that he leased the Ontario and other claims and 
received on them all something Jike $500, or about $40 on the Ontario. © 


Hunt admitted that the product of mining on the Ontario had not been 
_ what he anticipated. Winters and Burdell leased the Ontario and New 


York Bar and commenced work in September, 1887, ditching and | _ 


working on the same, and are still working the ciate they eying : 
expended about $1500, but there is no satisfactory evidence that the. 


-. @laims have paid expenses. Itis claimed, however, that they were only | ; i 


getting ready to mine gold, and only cleaned up what was taken from 
_ the ditches. Hunt testifies that he did not try to mine for profit but © 
only to keep the place in condition for sale. 

Connor testified that he worked the New York Bar and another claim 
south of that, presumably the Smith and J ustice, for two years, expended | 
. between $1200 and $1300, and only took out about $150, furthermore, » 

that the Ontario lay idle for about two years, and that, in his judgment, 

the mineral is about exhausted. Justice testifies that he has mined in 
that section eight years; that at one time, he owned one-half of the New | 


< York Bar and worked it.in 1880 and 1881; that the Ontario and Eureka 


_ do not, more than pay expenses, and that he believes that. the improve- 
- ments placed upon these worked out claims are for speculative purposes, 


., ashehag been asked to join them in the enterprise. The ground is i 
_. worthless after sluicing and taking out the gold. | 


In relation to the conflict between said claims and the Bliss homestead, 
_ the evidence is conflicting, and it is evident that the boundaries oo said 
. claims are not well known or identified. 

Witnesses for the contestant testify that the Bliss homestead covers — 
- some fifteen acres of the Eureka and a considerable portion of the other 
claims, while the witnesses for the defense who have any knowledge of | 


a, the matter say that there is no conflict with the Eureka, New York Bar 
_and Smith and Justice claims, but that the Ontario conflicts to a small “4 


: extent with said homestead. 
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The evidende addueed 4 in 1 relation to the Trumpet, ‘Banner ne Junibo a 

= ; ‘ Glaims: shows. that the locations are of recent date and that they are com-. - ae 
_ par atively new claims. There is no evidence showing that said claims 

| -. are being mined, have ever been mined,.or. that gold or other valuable ~ |. 

, minerals exist ther ein in sufficient quantities to make them. more valua~ i | 
ble for mining than for agriculture. a 

‘. . Ttis generally conceded by both parties to this contest that these = 
~ claims lie partly within the limits of the Bliss homestead. __ ' 3 


_ It is shown that the soil of the land in controversy is good for raising | 
fruits and for agricultural purposes; that good crops of hay and other. 


farm products have been raised on the land; that some six. acres of it — 
. have been set out in fruit trees a number of years and are now begin- 


ning to bear; that there are between fifty and oe acr es aa er cultiva 


‘ ~ 


- tion, forty acres of which in meadow. 


It is further shown that Bliss has resided on hie re since 187 9- | 


that he has a good frame house and about fifteen hundred small fruit 7 


trees and. eleven hundred grape vines, besides his bearing orchard; | | 


: also a large number of smallfruits such as currants, gooseberries, straw- | eae 
_ berries, etc.; that his meadow produces about eighty tons of hay annu- | 
. ally, worth from $9 to $12 per ton; that he has sold since living on his 
homestead about $1500 worth of hor ses and $3000 worth of cattle,and 7." 
.-. that he now owns one hundred and ten. horses and about $2000 worth of ieee 

| hogs. Pe 
The nomiedteag appears to be in a good state of cul oation re and 
well car ed for, and a number of witnesses testify that it, with its valuable- 


orchard and other improvements is worth fr om $10, 000 to $12,000. py 
The lands embraced in said entry were returned by the surveyor gen- 
eral as agricultural lands, and therefore the burden of proof rests upon _ 


.’ > the contestants. Magalia Gold Mining Co. ». Herguson (3 L. D., Pe OS 
av aes et al. v. Boynton (12 L. D., 612). 


The contestants insist that ihe evidence submitted is sufficient ie a 


warrant a finding that the land is mineral in character, uae in this, 


your office arrives at the same conclusion. ics 
The real question to be determined in this case is whether the land is. 


~~ more valuable for mining than for agricultural purposes. Cutting x -. 
 Reininghaus et al. (7 L. D., 265); Creswell-Mining Co. v. Johnson (8 Lye rs 
D., 440); Peirano et al, v. Pendola (10 L. D., 536), - : 


In this connection, the language of the court in the case of United. 


States v. Reid and another (28 Federal Reporter, 482) seems plenty 
- , applicable. In the case cited, the court say (p. 487): 


The statute does not reserve any land fromentry as a homestead, simply heeuiiges | 


| some one is foolish or visionary enough to claim or work some portion of if as min-. ©. 
eral ground, without any reference to the fact of whether there are any paying mines. : 
onit or not. Nothing short of known mines on the land, capable, under ordinary cir-: ° 


cumstances, of being worked at a profit, as compared with any gain or benefit that: 


— may be derived therefrom when entered under the homestead law, is sufficient tor 
a prevent sepa entry. : : 7 | 
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“Rulings to the samie effect are edound in ills decisions. of. this Depart- 7 
ment for many-years. They are that mineral patents should not be 
- granted unless the existence of mineral in such quantities as would | 
justify expenditure i in the effort to obtain it is established as a eae | 
fact. : ; 
“Tf mineral patents will not be fesisd unless the mineral exi ist in 
sufficient quantity to render the land more valuable for. mining than for 
other purposes, which can only be known by development or explora- 
tion, it should follow that the land may be patented for other purposes 
if that fact. does not appear.” Davis’s Adminr. v. Weibbold (1389 U. - 
S., 507), and: citations therein. This Department has uniformly held. 
that if the land is worth more for agriculture than mining, it is not 
mineral land, although it may contain some measure of gold or silver. 
In United States v. Reed (12 Sawyer, 99), cireuit court for the district 
_ of Oregon, Judge Deady, in disposing of the case said, | 

In my judgment this is the only practicable rule of decision that can be applied to .. 
the subject. Nor can account be taken in the application of this rule, of profits that 
would or might result from mining under other and more favorable conditions and 
_ circumstances than those which actually exist or may be produced or expected in 
the ordinary course of such pursuit or adventure on the land in question. 

The evidence is undisputed to the effect that mining operations have 
been carried on in the KEuraka, Ontario, New York Bar and Smith and | 
Justice placer claims for a number of years at considerable profit, and. 
furthermore that mining is still carried on upon said claims ore 
the output is much more limited than formerly. 

The evidence as to the present value of these claims is very conflict- 


4 


_ ing, yet after a careful review of the testimony on this point, Tam of 
_ the opinion that said claims are of more value for mining than for agri- 
~ . gultural purposes, but in the case of the Trumpet, Banner and Jumbo 


claims, there is no evidence showing that the land .is actually mineral 
land. | | 


It has been attempted to prove in this case that the last mentioned - 


-. claims by reason of lying on the same plane and possessing soil of alike 
character and also lying adjoining the Eureka, Ontario and New York 
' Bar placer claims must necessarily be gold bearing and valuable for. 
mining purposes. While this may be presumptively so, yet it is not 


established as a fact. These lands were returned by the surveyor-gen- 


eral as agricultural, hence the burden of proof is upon the contestant 
‘to show their mineral character, not that adjoining lands are mineral in . 
character or that the lands in dispute may hereafter.develop minerals, - 
but that as a present fact, they are valuable mineral lands. Hooper v. | 
‘Ferguson (2 L. D., 712), Roberts v. Jepson (4 L. D., 60).. 
The evidence in this case, covering several fdr: pages, fails to 
establish the mineral character of the Trumpet, Banner and Jumbo. 
placer claims, while by a preponderance of testimony, it is shown that 
the homestead entry is much more valuable for agricultural purposes. 
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Chex recor dj in n this, case , shows that no portion of the N. ee of WN Ww. 


uae ae aad SE. 4 of NW. 4 embraced by the Bliss: homestead has ever nee a 


_ used for mining gold by the mining claimants. 


It appears, however, that the greater portion. of the aiiesea ante 
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- on the part of the Eureka, Ontario, New York’Bar, and Smith: and | ee 
Justice claims falls within the limits of lot 2 of said homestead, there-- . .,- 


fore the mineral claimants should be required within sixty days after 
- notice of this decision to have the last: mentioned mineral claims sur- 
veyed so as to mark the boundaries, distances and courses of the same © . 


: a8 required by the mining laws, instead of having a segregation survey «= .° 


-of the homestead made at the expense of the homestead party. Cres- — 
: well Mining Oo. 0. J ohngon. (supr tt). | mat 

In view of the evidence submitted showing He ag eealiueAl gains | 
of the land in question, Iam of the opinion that the homestead entry . 
should be allowed to stand to the extent-of the N. 4 of NW. 4.and SE. 


tof NW. 4,and also that portion of lot 2, which by the sur vey does not | ites 


: “contlict with said last mentioned placer claims. 
— Your decision is modified accordingly. 


DESERT LAND ENTRY-OWNERSHIP OF WATER. 
GEORGE M. JEWELL, 


| Proof as TO awaerahip of water requisite to reclamation -is apa where oo] com. — 
pliance with eaisune local reg ulations is shown. | 


” First Assistant ‘Seer etary Chandler to the Comittee of the Gener al . 


Land Office, January 14, 1892. 


| “The iene involved in this appeal is SE. 4, SW. 4 of NE. 4 ee W. 4 Wife 


of Sec. 15, T. 25 N., R. 74 W., Cheyenne, Wyoming, land district. o 
The fone: stows that Geotge M. Jewell made desert entry of said 


: land. July 9, 1887. "On July 16, 1890, he made final proof before the ae ? 


clerk of the. district. court of Albany county, and on the 18th the local . 


. officers rejected .it, “ because no title.to water is shown as required by - : 


see. 17, page 120, Session laws (Wyoming), 1888, and no certificate is 
furnished as tO aunibee of shares owned in ditch.” Claimant appealed, 


and by you letter of September 4, 1890, affirmed said decision, where: . | 


‘upon. claimant prosecutes this appeal, assigning as error that. your de- 
cision is contrary to law, and calls special attention to the ae | 
referred to by the local officers. - 


The final proofshows that the claimant and = itliet 8, filed for record. oe 


a statement dated July 26, 1887, such as required by section 1343 Re- — 


7 “vised Statutes of Wryomine: 1887, of a contemplated ditch. - This “state- 


ment of claim for pr oposed irrigating ditch,” is in conformity with the a 


Statute above quoted, and its cour Se, as therein described, is over. the i ‘ 7 
land i in controversy. . In answer to orgueDuye sixteen of final pr oof affi- 


. 64 oe DECISIONS. ‘RELATING TO THE PUBLIC LANDS. 


davit he says that he owns a one- did inter est in the ditch. and each of | 


. the other two, owns the same. ‘In answer to question eight, as to the 


capacity of his ditch, he says: 


One main ditch, the Cattarugus ditch; length four anda half miles; width on me 
eight feet; width on bottom five feet; eighteen inches deep; grade. four feet to the 


mile, about thirty cubic feet per borane of time. There are six lateralsrunning from — 


the main ditch an average width of one foot wide, and eight inches deep and average 
one-third mile long, carrying about three cubic feet per second of time. | 

It is further shown that sufficient water was furnished to and that he 
did irrigate the land in 1889 and 1890, and it is shown that the water 
was conveyed by the ditch claimed as above constructed. The source 


ee of water supply is the North Laramie river. A crude plat of the section 


showing the main and lateral ditches is made a part of the final proof. 

It does not appear that you or the local officers found the supply of 
water insufficient, or questioned the actual construction of the main and 
lateral ditches, or doubted their capacity to irrigate and thus reclaim. 
~ the land, but you seem to have accepted the proposition announced by 


.. the local officers that no title to water had been shown as required by - 
the laws of 1888, supra, as stated by them and that the certified OR of | 


the statement filed was only for a “ proposed” ditch. _ . 
- Section 1343, sepra, provided that “é@évery person . . . . con-— 
_ structing any ditch . . . . and intending to use or appropriate any 
water . . . . shall file . . . . before commencement of the 
covstruction . . . . astatement” etc, There can be but ‘one con- 
struction placed on this language, that is that this statement must be. 
a filed before the construction of the ditch. If there were any doubtabout’ 
this interpretation, the second proviso of the section would settle it, for 
it provides that the person “ shall, within sixty days next ensuing the 
filing of such statement, begin the actual construction of said ditch.” — 
There was no other means of acquiring a water right except by this © 
statute at that time—July, 1887—and'as far,as my investigation has 
gone, I can find no way in which that. right can' be proved, except by 
‘the statement, or a certified copy thereof, and in this case a certified 
copy of the statement is made a part of the final proof. 
Now the law of 1888, referred to by the local officers, in terms re- 
pealed the section above referred to, and enacted anew onein leu | 
thereof, the principal change being that the statement required should "| 
be filed’ within ninety days after the commencement of the ditch. But 
this law did not obtain at the date of the filing of claimant’s statement, 


hence it does not control, and the legislature, by section 17, PABSs 122, 


— specially provided that 


Nothing i in this act contained shall in any wise interfere with any prior cee to 
the use of said water; neither shall the owner or owners of any such ditch, canal or. - 
reservoir, who have heretofore complied with the laws relating thereto enacted by © 
the ninth legislative assembly of Wyoming, be required to file any additional state-  - 
. went of claim under the provisions of this act. 


a “ 
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: 7 am. eoisioad that aamane hs fully shown a) valid: right to water He ee 
3 and of sufficient, quantity to reclaim the land. | 7 


Your decision is therefore rever sed, and you will direet the local offi. 7 


gers to receive thie final proof offer eda and on 1 payment for the land issue. . - a 


: final receipt. 


TIMBER.CULTURE CONTEST—APPLICATION TO ENTER DURESS. — __ 
THOMPSON 0. OGDEN. 


An application to enter filed with a timber culture contest anttliias the heirs of a de- 
ceased contestant to = right of entry on 1 the successful termination of the con-" 
— test. : 


_ When thr eats of personal vibleines are set up as an excuse ‘for non- compliance with igen 


law it must satisfactorily spree that there was reasonable ground to fear per- : 
sonal injury. 


* : . 


a | First Assistant Seoretary Chandler to ilies Commissioner of the Gener a | 


Land Office, di anwar Yy 14, 1892, 


an el hove considered the appeal of Mahala ioenee foi your decision. ae 
Pan of August. 23. 1890, holding. for. cancellation the . homestead entry of 
~ Mrs. ‘Thompson, for the NW.. tof Sec. 1, 7.14 N., B.19 W., Grand 


S Rapids, Nebraska, and allowing the timber culture entry of Mrs. Cora wee 


“— _ M. Ogden to remain intact. 


‘It appears from the record that Rufus D M. Onan: while in ‘life, filed : a - 


‘contest: against the timber-culture entry of William Kingdon for said. — 
tract, anc filed with. said ‘contest an application to enter the land... 
.. © Phis- contest resulted i in the cancellation of said entry, but final action- i a 
was not taken thereon until April 11, 1887, after the death of said Rufus. 


 M Ogden. Notice of said decision was piven: the attorney of Ogden ee 


April 18, 1887. . 
On April 19. 1887, Mahala: Phoinpsel nina fhamésteud. entry ot the 


: Jand, and on May 18, 1887, Cora M. Ogden, guardian of the minor chil. i = 
pe dren of Rufus: M. O gden, was allowed to make timber culture entr ty ot peas 


the tract. 
On May 28, 1888, Mrs. iPidcipson jntiotel < contest pam the ene | 


_ of Mrs. Og eden, adandian: alleging that she had failed to comply with 


the law in that she did not break five acres Gneing the first year of Her: =, 


tale entry. 


Upon the hearing it was shown that ‘Mrs. Ogden failed to break ae ) 
five acres during the first year of her entry, but in her testimony she - 
offers in extenuation of such default that she was deterred from doing - 


-. any work upon the land from fear of personal injury to herself, or any oe 
ean agent that she might employ to do the breaking. | 


The local officers decided that Mrs. Ogden’s entry was s erroneonsly a 


: : allowed, for the reason. that. the pr efer ence agit of entry did not sur- ae 
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- vive to the ie and upon ‘thig eround they recommended that her 
_ timber culture entry be canceled. You reversed said decision, holding 
that Rufus M. Ogden. having filed with, his contest an ee olieaton to 


* enter the land, that the preference right of entry. survived to his heirs, 
‘and in view thereof, as well as the uncontradicted evidence showing 


that Mrs. Ogden. was threatened with injury, and thereby prevented 
from complying with the law,” the decision of the local officers holding. 
: her entry for cancellation was reversed, and the homestead entity, of 
Mrs. Thompson was therefore held for cancellation. _ 
From this decision Mis. Thompson appealed. | 
As an application to enter-filed with a timber-culture contest aiitiee — 
‘the heirs of a deceased contestant to the right of entry on the suc- 
- cessful termination of the contest, there was no error in your ‘decision — 
holding that Mrs. Ogden was. entitled to the pr eference right to make 


et entry of said tract in favor of the heirs of Rufus M. Ogden. Rosen- 
berg v. Hale’s Heirs, 9 L. D., 161; O’Connor v. Hall et al. 18 L. D., 34. | 


. While it is not denied that Mrs. Ogden failed to break the five xeres 
during the first year of her entry, she testified that she was afraid that 
personal injury would be.done to her or her. agents by Mrs. Thompson, 
who had made threats to injure her or her agents if they attempted to 
do the plowing. She testified that she tried to get her father, her 
brother, and James Muller to do the plowing and they were afraid ts do 
it on account of. the threats of Mrs. Thompson. Silas Winch (father of 
. Mrs. Ogden) testified that the reason why be did not do the breaking 
~ . was because Mrs. Thompson had said that ‘she would kill the man who 
- put a plow into the land, or kill my stock, if I cansed it to be plowed.” 
The testimony does not show what the threats were, to whom they ~ 
were made, ov how they were communicated to Mrs. Ogden, nor does it 
appear that Mrs, Thompson ever attempted to put into execution any 
threats or to do anything deterring or preventing Mrs. “econ or her | 


2 agents from breaking the land. 


_ The testimony is not sufficient to enable me to arrive at a satisfactor y 
conclusion that’Mrs. Ogden or her agents were prevented from break- 
ing the land beeause of the conduct of Mrs. Thompson, or that there . 


was reasonable ground of fear of personal injury at her hands. In view | 


of this fact, and as the local officers, by reason of their decision holding » 
‘that Mrs. Ogden was not entitled to the preference. right of entry,donot — 


-. appear to have passed upon this question, I direct that a further hear- 


- ing be had upon the contest of Mahala Thompson, for the punone - . : 
determining the rights.of the respective ae ae a 
Your decision is modified accordingly. 
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' 4 a REHEARING—APPEAL—CERTIORARI. : 7 
WHITEFORD wd OHNSON. 


A how for cheating filed within the time prescribed ‘nator: errr the. run- 
ning of time allowed for appeal, until the motion has been disposed of, and due 
notice given of the decision theron; but if said motion is filed out of tame it will, 5S 
not thus affect the time allowed for appeal. 


On applivation for certiorari the Commissioner’s action will not be aieabed: unless - 


itis shown that the decision complained of is erroneous,-although the: Commis- 
sioner may: have erred i in declining to transmit the appeal. | x 


. Seorotary 2 Noble t to the Commissioner of the General Land Office, Fanuacry : oO 


15, 1892. 


With your letter of September li, 1891, you franeniitted the soni 
i nt of ‘Edward Whiteford for an orice directing you to ate to the 
Department the record i in the above stated case. 


i _ It appears from the application that a decision was retidened by your | ; - 


- office on November 15, 1890, adversely to Whiteford, in the case of 
‘Edward Whiteford ». Frank J ohnson,- involving the inti of the said 


parties to. the NE. 4 of the SE. 4, Sec. 14, T. 338., B. 64 W., Pueblo, 


% Colorado, and that notice of said decision was personally served. on the 
attorney of Whiteford, November 20, 1890, and on January 17, 1891, he 
filed an application. for a rehearing, which was denied March 9, 1891, | 


- for the reason that it was not filed until after the expiration of the ‘thir ty +E ie 


‘ _ days allowed by the rules, and notice of this decision was mailed by regis- - 


‘ tered letter from the local office March 16, 1891. On March 23,1891, 


~ “he filed his. ‘appeal from your decision of November: 15, 1890, Sich you 
declined. to transmit, for the reason that it was not filed ahi the time 


a. prescribed by the rules. 


A motion for a rehearing. when filed within the time preveribod by the | 


7 ules suspends the running of time allowed for appeal until the motion — - 


has been disposed of, and due notice given of the decision thereon; but, 


- : after the time allowed for filing a motion for review has expired, the — 


filing of such a motion will not suspend the running of the time allowed 


for appeal, which must in such cases be filed within sixty days from ae 


i the notice of the decision complained of, allowing the usual time 0 
transmission. by mail prescribed by the ules. 


-.. In this case the time allowed for appeal commenced iv run Novem- a 

ber 20, 1890, when notice of the decision was personally served. on the _ 

. attorney. The notice not having been sent through the local office, the =~ 
~ appellant was not entitled to the five days allowed by the rules for 


* transmission of the appeal; and, hence, the case is not controlled by | 


the ruling in the case of Boggs v. West Las Animas Townsite, 5 L. D., 


7 | 7 475, relied upon by. counsel in support of this application. 


. oe, This appeal was not filed until March 23, 1891, and not being within a 
‘the time required by the rules, the application should be denied. | 


' 
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Besides, I am unable to determine from this petition that any error 
was committed by the Commissioner in his decision, or that substantial 
justice has not been done in this case, and, unless it is shown by the. 


- petitioner that the decision complained of was erroneous, his action will | 
‘not be controlled upon an application for certiorari, although the Com- 


nissioner might have erred in declining to transmit an appeal. 
- The application is denied. | ; 


| MINING CLAIM—PROTEST—APPEAL—HEARING. 
WHINSTEIN ET AL, v. GRANITE MOUNTAIN MINING Co. 


The right to be ental on appeal from the Commissioner’s decision may be properly 
accorded a protestant against a mining claim who alleges an’ adverse interest, 
and non-compliance with law, and shane application for a hearing: ¢ on said : 

charge has been denied. 


Seer etary y Noble to the Commissioner of the Gener al Land Office, Fanuary | 
, 16, 1892. | 


Lam in receipt of your letter of the 2d instant transinitting the mo- 
tion of defendant to dismiss the appeals in the case of William Wein. 
stein and Roland T. Rombauer v. The Granite Mountain Mining Com- 
pany, involving: the Huachuca lode claim, survey 1672, lot No. 198, 
Flint Creek mining district, Helena, Montana, land distr ict, 

_ [ have duly considered the motion, and find that it is not well taken. 
It is based upon the following grounds, to wit: That the refusal of 
your office to order a hearing on the protest of plaintiff was within the 
discretion of the Commissioner, and that appeal will not lie from it ' 
that the only interest asserted by protestants is under an alleged loca. » 
tion called the “Lightning Striker” claimed by them to have been 
made years before the publication of notice of the “Huachuca” appli- 
cation for patent; that having failed to file adverse claim within the 


statutory time they waived their rights, etc.; that their failure to file 


adverse claim within the time fixed by statute bars their right to assert 
any title or interest whatever aS against the claimants, and that they 
are therefore mere strangers to the record. This is substantially the 
motion, and it appears to be directed against both protests and appeals 
by enn and Rombauer, whereas they each protested and each , 
appealed. But for the purposes of this motion, I will consider the. ‘pro- 
tests as consolidated, and the appeals as one. 

‘The allegations of the protests are substantially as follows: Wein- 
stein, whose protest is verified and corroborated by two witnesses, al- 
leges, among other things: 

That no discovery of any vein or lode of quartz or other rock in ibe bearing gold, 


silver or any precious metals was ever made by said company or its grantors within 
the limits of said Huachuca lode mining claim. 
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That the said Huachuca lode minin g claimants did not expend the sumof fivehun- 
| ‘dred dollars or any other sum of money mining , working anc developing said claim 


a before making said entry or at any time. 


That the proof of a mineral discovery arid five hundred dollars of expenditure 7 
thereon i is wholly false and fraudulent. 


He then charges the Granite Mining Company with fess by fr as | 
to obtain title to the land for other than mining purposes. 


The protest of Rombauer taken-as part of this protest issworn to but 


not corroborated, except by exhibits. He appears as administrator of 
__ his late wite, Caroline B. Rombauer, deceased. He states,.in substance, 

~ that his late wife had. an interest in the “Lightning Striker Quartz 
Lode” mining claim, situate on Granite Mountain, Flint Creek district, 
ete.; that said company was duly incorpor ated, etc. He says that the. 


| Huachuca location is substantially laid upon the ‘Lightning Striker” © oa | 
- claim covering the same ground. He shows that the Granite Mining 


, Company procured theinterest of one Vallely in the ‘ ‘Lightning Striker? _ 
_ Company, and became thereby a stockholder in the company—co-owner 


with himself and Weinstein, and it—the “ Lightning Striker” Company 


complied with the law each year—1885 to 1888 inclusive, he and Wein- - 
stein paying their. shares fully; that the proper affidavits to this effect - 
are of record in Deer Lodge county, Montana, the county in which the .. 
land is located; that on January 10, 1887, C. H. Windsor and others, - 
without color of. title, and astrespassers, went upon the land and posted 
notices on the claim calling it the “AHuachuea Lode;” that the super-— 


. intendent and attorney in fact of said Granite Mountain Mining Com. 


pany knew of this trespass and its purpose; that afterward, fora nom- | 7 
inal consideration, said company, intending and contriving to defraud — 


_ these protestants, pretended to purchase said “ Huachuca Lode claim,” 
and it ostensibly sold its stock in the “ Lightning Striker” lode to one — 


| Dodds,. its employé and assistant superintendent. He further states 


that Dodds and these protestants had the “Lightning Striker” fully 
.% represented for the year 1889, they paying to Dodds their share of the . 


- cost, for which he holds Dodd’s receipt. He alleges, substantially, oh 
- that the said Granite Mining Company, co- -owner through Dodds, whom. » 
he says was its employé in the matter, took advantage of this protest- - 
—ant’s absence and the fact that he was snow-bound, and it advertised 


— in an obscure newspaper, and that for. these reasons he had non oticeof. 7. - 


- the offering of proof; that the entire transaction is fraudulent. Hesays 


he is informed and believes that the said Granite Mountain Company mee 
have run a cross-cut from its No. 5 level for three hundred feet within 


the side line of this claim, and is despoiling it. Upon this showing by 


the protestants, you refused them a hearing, and they appealed. Ifind. — : 


by reference to your decision that you considered ex parte affidavits | 
offered by the claimant, and really passed upon the merits of the oe) 
refusing to allow pr otestants to be heard therein. , 


This motion to dismiss the appeal goes to the ‘juriédiction of ant a 


“of office and the. ope? oer there is ho char ge that the claum- .. 


70 ‘DECISIONS RELATING TO THE. PUBLIC LANDS. 


ant lias failed to comply with the terms of the mining laws, but an 
adverse claimant simply asserts a prior or superior right to the land as- 
against the claimant, he must file his adverse claim “during the period 
of publication,” and having done this ‘It shall be the duty of the ad- ~ 
verse claimant within thirty days after filing to commence proceedings 
in a court of competent jurisdiction to determine the question of the 
right of possession” (Sec. 2326, Revised Statutes). Congress thus re- 
moved from the jurisdiction of the Land Department, the determina- 
tion of this question of mere right between. individuals, but it did not 
take away the jurisdiction to try and determine whether the mining 
laws have been complied with. The last clause of section 2325 Re- ~ 
vised. Statutes especially excepts: this. It says: | 
| Thereafter no objection from third parties to the issuance of patent shall be heard, 
except it be shown that the payee er has failecl to comply. with the terms of this 
chapter. 


In the protests before me I find specific char ges of failure tomake 


any discovery of rock in place bearing mineral—a specific denial of the 
expenditure of any money in development and improvement, and a 
charge that the testimony offered and upon which the entry was allowed 
_ was false and fraudulent, and a further charge that the land is not being. .. 
entered for mining, but for other purposes, and for the purposes of this 
case—no hearing having been allowed, these charges stand uncontra- 
dicted. These allegations, if true, should cancel the entry. | 
In Bodie. Tunnel and Mining Co.. Bechtel Consolidated Mining Co., 
etal. (1 L. D., 584-590) it was said, substantially, that where third par- 
- ties present evidence by affidavits, etc. to show failure to comply with 
the mining statutes, if the evidence is such as to entitle it to credit, 
and the allegations are such, if proven, as would show that the law has 
- not been complied with, and that patent ought not to issue, or that you 
_ have no jurisdiction to issue patent, “then it is your duty to orcer an 
investigation between the government and the applicant” as In agri-— 
' gultural entries. Following this principle in Bright et al. »v. Elkhorn 
- Mining Co. (8 L. D., 122-126) it was held that where the parties allege 
an interest adverse i the mining claimant, and at the same time fail- 
. ure to comply with the mining laws “a protestant of this character is 
entitled to the right of appeal.” The motion to dismiss the appeal will 
therefore be overruled, and the case will be disposed of in pone course 
of business. : 
The motion to. dismiss will remain with the Papers in the case on. file 
in the Department. , | | | 


‘HOMES TEAD voip madee sai ceca OF OCTOBER 3, 1879 


GEORGE S. BUSH. 


- me nomerbsld ees under the act of March 3, 1879, may eanae one hundred and oe 
- sixty acres of land.in an odd-numbered section within railr oad limits wh ere such _ 


dand 3 is excepted from the grant. 


ior First Assistant. Secretary Chandler to the: bonnie: ae the General 7s 


Land Office, January 16, 1892. 


Coos. 8. Bush has appealed from your. decision of September 5 + . 


- ~ 1889, affirming the action of the register and receiver, rejecting his ap-- : 


plication, made July 15, 1889, for lots 13, 14, and 16, of Sec. 27,T.20. °°. 


. N,, RB. 4 E., and lots 16 and 17, Sec. 26, in same township, Seattle, . 


es , Washington. . eG 
The application was secu Geeuies che esis were embraced 4 in ae Se 
: homestead. applications of Frank Spinning and. Ira 8. Davidson, who. 


| made simultaneous applications (April 18, 1887). Atthe time Bush’s 


- application was made, the question of Se of settlement. between i 
Spinning and Davidson was pending before the local office, under ao hs 


eS ing ordered by your office September 12, 1887. 


Itis insisted that both Spinning’s and Davidson’s applications are 


— = “ ‘prima. facie illegal and void,” because made for more than. eighty 3 
-.. - acres of double minimum land situated in an odd numbered section °. 
— within the limits of the grant to the Northern Pacific Railroad Com. _ 


: The act of March 3, 1879 (20 Stat., 472), provided that «the even Sec- 


"tions within the limits of any grant of public lands to any railroad com-_ 


| . 7 pany : + «4. . Shall be open to settlers under the homestead laws, | 
ae a the extént of one hundred and sixty acres to each settler.” | 


In this class of entries the distinction between ordinary minimum. 


- cand double-minimum lands, which before that time had. existed under a 2 | 


an section : 2289: of the Revised Statutes, was done oe with. 
. The act further provided that: 


dae person who has-under existing laws taken a homestead on any even section 


; ers the limits of any railroad » . + « , and who by existing laws shall have. a 
been restricted. +0 eighty acres, may enter under the, homestead laws an additional 


“ eighty acres adjoining the land embraced in his original entry .-.°. ... o7F,.if. a 


vo such person so elect, he may surrender to the United States for cancellation, and 


thereupon be entitled to enter lands under the omenend: laws ane) same as if the sure ; 7 


“ rendered entry had not been made. | Ses 
The distinction between the minimum el the dsubies minimum. tae ae. 
2) in. that class of entries having been done away with, it follows that all — 
ee lands within railroad limits excluded from the grant are subject to en- | 
- try as other public lands. 


~The: act: does not in. terms provide for an “additional entry of see 


ia “acres in an. odd numbered section; but it does provide that the settler 


7 an may enter 2 al additional eighty acres adjoining the land embraced 4 in his. ae > 
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| “original enter ‘y; 3” aad so in the case of Northern Pacific Railroad Com- : : 
“pany 2. Ambers (12 L. D., 395,).an additional homestead entry of eighty — 


— aeres in an odd mianbaied section was permitted under the act of March 
3, 1879 (supra), because, as there.said: “the law had been passed - 


granting settlers within railroad limits the right to make additional — ; 
entry, when such settler had been restricted to an entry of ete aty, _— 


acres.” — 
~The land in question being public and of the United Sates within 
railroad limits, and excepted from the grant, and the clear intendment of — 
Congress being that such land might be pitened in quantities not ex-. 
ceeding one hundred and sixty. acr es, the same was subject to the fir st 
legal applicant having the superior right, which, in this instance, ap- 
pears to have been Frank BR. Spinning, to ee your office on February’ 


f 


14, 1890, awarded the land—Davidson having relinquished all right and so 


ae to the land, and filed his waiver of the right of appeal. 
The. decision a caicd from is affirmed. 


———_s 


| SCHOO I, INDEMNITY SELECTION—APPLICATION TO ENTER. 
- TRONSEN »v STATE OF ~OREG oN. | 


An application to select school indemnity reserves the land covered thereby until 
final action thereon, and if accepted takes effect as of the date when presented, _ 
An application to enter, presented after an application to select the land as school | 
indemnity, but prior to the allowance thereof, way be noted of record, ip | 
effect as of the date are if the application of the State fails 


Na he 4 yrs 





(16, 1892. 





oe On the 22d of Novenben 1988, Frederick Trongen JA homestead a 
entry for the NE 4 of Sec. 14, 7. 7 N., RB. 7 W., at the land office in | 


Oregon City, Oregon, and on the odth of December, 1889, after due — 
_ notice by: publication, commuted his entry, made final proof and fall 
‘2 payment, and received final certificate and receipt. 7 : 
Prior to the date of his entry, to wit, on the 16th of October, 1888, - 
. the State of Oregon, by her land commissioner, presented at the land i 
office in Oregon City, indemnity school list No. 57, embracing, among’ 
_ other tracts, the east half of the section above mentioned. That. list 


was not accepted and filed in the local office until the 23d of November, ae 


1889, after a decision by your office, that the State was entitled. to. in-_ 
ae demnity tor losses sustained by reason of* the Grande Ronde Indian ~ 
reservation, which took from the State the north. half of section 16, T. 
658., RB. 8 W. 


At the time indemnity school list No. 57 was pr sented at the local oo. 


land office, the land embraced therein was free from all claims of any ; 
_.. kind whatsoever, and open to entry by any qualified claimant under the > 
ee law. This was 3 also true at the time, the homestead ony in. question 
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wasn made, so far as the record in the office snoweae The entry was ta 


made thirty-six days after ‘the selection was pr esented. - 
When the final certificate of Tronsen came before you for appr oval | 


- z and patent, you held his. homestead entry for cancellation on account: 


of its conflict with the selection by the State of Oregon of the same. 


‘ tract as lieu: school lands, embraced in indemnity list No. 57, which 2 


- - was offered October 16, 1888, and accepted November 23, 1889, in ac- 
cordance with your jiecieion of September 24, of that. year. | ee 
From such decision by you, made on the 9th of August, 1890, . an. ap- o 

peal was taken by HEOHEON, which brings the case to the Depar tment 

for consideration. | | 
The presentation. by. the: State of recon of indemnity school list No. ae 

57, at the local land office, did not vest, title to the land in the State. 

_ The effect of the presentation of such lists is to remoye the land from. 

» the public domain to such an extent as to render it no longer subject 


_ to filings and entries: The title ‘does not vest in the State until thelist | 

.. is accepted, but when accepted it takes effect as of the date when pre- — 
sented. Between.the time of the presentation and acceptance of the | 
- dist, applications to enter may. be presented, and noted, and in case the 
aoe Sonlicnion: of the State should fail, the entry would then be made as 

- of the date of its presentation. e at et 

. In the case at bar the selection was appr aye aid such. appr oval ~ 
- vested the title to the land embraced therein in the State of Or egon,, - 
and disposed of the claim of the entryman. - _ 
~The selection by the State was made prior to the sntey by Tr onsen, — 


| and i in the. case of Alice C. Whetstone (10 L. D. , 263), it was held that. 


if there was no prior or super ior claim existing at date of hk the: 7 


a land. was subject to selection by the Territory. | ae 
~The rule which prevails in railroad indemnity cases, s seems applicable 


= “2 ~ to cases sof this character, and in pancolph: Nemitz aS L. D. gO) it was 
Said: eG : | : | _ 


An entry should’ not be allowed of land. embraced. within a pending raitrond selec- 


tion; but if so allowed it will not-be cancelled, but treated as an acer to enter 


and held subject to the. company’ s claim under its selection. | 


The rule as to applications to make filings or entries for lands covered. faa 


by unapproved selections, is stated in 6 L. Ds at page 91, in the case of 
‘the Atlantic and Pacific Railroad Company, which case commences at 
page 84 of that volume. | It-is there said that such applications should | 
be received, noted, and held subject to the claim of the company. This 
- case is cited in Southern Pacific Railroad Company. +. “Meyer (9 L. ‘D.,. 


o 250), where it is held that “a filing for land included within a prior in- 


: demuity seléction,. should not be recorded. until final disposition of said | : 
selection.” This doctrine was Tepeated In. the case of Darland »v. North- 


2 ep Pacific Railr oad Company (12 L. D. , 195), where it was said: 


vA pre- -emption claim cain. not: be perfectad for land covered. by: a prior penditig i in- - 


ae fderanity selection, but. may remain of record subject to the final po upostiee ofthe, 


selection. 
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In the case at. bar the selection was finally disposed of on the 234 of: 
November, 1889, when indemnity list No. 57 was accepted. | | 


More than a month after the title to the land in question had vested — | 


in the State of Oregon, to wit, on the 24th of December, 1889, the reg- 


ister and receiver in the land office at Oregon. City, allowed ‘Pronsen to - 


make final proof for the land covered by his entry, to make cash pay- a 
ment of $200, and to receive from them final receipt and certificate. This 
was error on their part. It follows, therefore, that your decision, hold- 
ing for cancellation the homestead entry y of Tr onsen, was Rae Itis: 

accordingly affirmed. | | 


DESERT LAND ENTRY—PRICE OF LAND. % 
7) ae | - INSTRUCTIONS. _ —- ha Ys | 


The price of desert land entered under the act of March 3, 1877, aS paingaded by. the | " 
act of March 3, 1891, is one dollar and twenty five cents per acre, without regard... 
to the situation of the land with relation to the limits of railroad pr ants. 


a Seoretary Noble to’ the Commissioner of the General Lana Ofte, January 
«18, 1892. | -_ 


‘By letter of May 23, 1891, you ask to be aneerncted, aa advised as to’ 7 


“whether or not in allowing entries of desert land under the amended. . 
law (March 3, 1891) the parties should be required to pay $2. 50 peracre — 
for lands coming within the terms of the pr ovis0 Or section 2357, Rev. 

Stat.” 

. It has been heretofore held that, under the act of March 3, 1853 (10 
~Stat., 244) and the proviso to section 2357 Revised. Statutes, desért lands — 

- within the limits of railroad grants must be paid for at the rate of $2.50 

--peracre. This ruling was upon the basis that there was in. the ‘desert: 
land Jaw (act of March 3, 1877, 19 Stat., 377) fixing the price of lands ° 


. falling within its pr ovisions at 81. 25 per acre, no clause of repeal, and _ 
that there was no such repugnancy and inconsistency between the pro-  ° 


visions of that act and the act of 1853 that the two could not stand to- 
_ gether and be given effect in their respective spheres. Daniel G. Tilton 
(8 L. D., 368); Annie Knaggs (9 L, D., 49); Hugh Reese (10 L. D., 541)- 

The act. of 1877 was, by section two of the act of March 3, 1891 (26 © 
Stat., 1095), amended by adding thereto four new sections numbered 
four to eightinclusive. The desert land law, as now amended requires in 
express terms the payment of twenty-five cents per acre at the time of 
filing the declaration provided for ( Sec. 1) and the payment of one dol- 
lar per acre at the date of final proof (Sec. 7.) In section six, we find — 
an express repealing clause in the following words: “ATL acts. and par ts | 
_ of acts in conflict with this act are her eby repealed. y 


It is true that such clauses are: usually found at the end of an act, — 


but I do not think the fact that iti is found in some other position is suf- 
ficient to justify the conclusion that-it is therefore less. effective or that 


ee 
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its scope. is thereby limited:. ~The language used in. n this répealing clause “3 - 


is broad and comprehensive enough to include all acts. in conflict with 
7 the one in which it is found whether that conflict be found in the pro- — 
visions fixing the price of lands. or in any other provisions. Looking: 


at the letter of the law alone, it seems to clearly justify the conclusion # 


that it-was not intended: that the act of 1853 and section 2357 of the 


— Revised. Statutes should apply. in those cases where title is sought to 


be acquired under the act of 1877.as amended by that of 1891. I deem — 


_-. - it proper to mention in this connection the fact that from the date of ‘) | 
-. said act of 1877 up to the date of the circular of June 27, 1887 (5 L. D., 


708) it was uniformly held that lands entered under that act should be a 
- paid for at the rate of $1.25 per acre without regard to railroad limits: 
((6.L. D., 145). The contempor aneous departmental construction of the 


— - original ae should certainly be given consideration in ue discussion of oe 


the amended -act. 


: may be. said that Cong ress must be ireguineds ie have bo adneeal i 3 


2 the existing construction placed upon the former law by the Executive | 


_ Department charged with the execution of the law, and in the absence _ 


of an affirmative showing to the contrary, must be presumed to have 


- intended that the same construction should be given the similar provi- 
— slons: of the amended law. This line of reasoning has great strength, 
~ and would be conclusive were there nothing in the act or its surround- 


ings tending to weaken and controvert it... An examination of the 


- decisions of this Department shows that the conclusion reached was, to. 
Bes ee great extent, upon the fact that the law of 1877 contained no clause of —- 
repeal, and it seems but fair to presume that the general repealing 
. clause hereinbefore quoted was inserted in the amended act for the ex- 
a ; press purpose of meeting that argument. It must be remembered too 


- that this act of 1891 was the first legislative action had touching the 
_ price of these lands after the change of ruling made by this Department. 


.. . It seems but: reasonable to conclude that Congress did legislate with a - | 


| view. to the then. existing ruling of the Department and imserted the - oy 
repeal clause for the purpose of PeMOvUng the grounds oe a that : 


tne was based, 


| The act of March 3, 1891 provides, by section one, that any pers son 

_ ahs. had. theretofore made timber. culture entry for any of the public -— 

- -Jands might, upon the conditions therein prescribed, and the payment 
_ of one dollar and twenty-five cents per acre, acquire title to such land. ~ 
‘Upon consideration of this provision of said. act, it was held that the 


price to be paid was the sum specified in said act ‘without regard. to the © 


location of the land in relation to the limits of railroad grants. (98 L. 7 
& R. 288). The same rule ought. to apply in both cases, and I have 


found no sufficient reason for holding that the conclusion reached at the — 


a time 1 the provisions as to timber puute entries was under consideration ak: 


‘Was wrong. 


In seotion s six of pues act of March 3, 1891, we , find provision i iS made 7 -_ 
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for the jommation of homestead entries by paying the minimum price 
for the land entered. It is quite clear that Congress had in mind the _ 
price of public lands as fixed by section 2357, Revised. Statutes. We 

find this same expression “ minimum: price” in the pre-emption law. 

(Sec. 2259, R. S.), in. section 2286 giving the right of pre-emption to 
counties and parishes, and its equivalent i. e. “government price” in — 
section two of the act of June 15, 1880 (21 Stat. , 237). This expression 
had come to be well understood both by legislative and departmental - 
usage, and it is but fair and reasonable and in accord with the recog- 
‘nized rules of construction to hold that if it had been intended that — 
Jands lying within railroad limits entered under the timber culture law 
or the desert land law were to be paid for at the enhanced price, this - 
- same expression which had been so frequently used before under similar. 
conditions would have been used. The fact that Con gress in - this act 


of 1891 used one expression in regard to the price to be paid in com- 


muting homestead entries, and another in regard to the price under — 
timber culture and desert land entries, indicates.a’ different intention. 


“ As the same expression is presumed to be used in the same sense _ 
throughout an act,'or a series of cognate acts, so a difference of lan- — 
guage may be prima facie regarded as indicative of a difference of ~_ 


means. ” (Endlich on the Interpretation of Statutes, Sec. 382.) 

After a careful consideration of this matter, I have concluded that 
_ the amount of money to be paid in acquiring title to desertlands under — 
said act of March 3, 1877 as amended by the act of March: 3, 1891 is one | 
dollar and twenty- five cents per acre without regard to the situation of | 
the land in 1 relation. to the limits of railr oad gr ants.. 


FORT RIPLEY MILITARY RESERVATION—ACT OF JULY 5, 1884. 
J OHN H. RHODES. 


‘Lands within an abandoned militar y reservation, transferred to the fnteriox Depart- ; 
- ment and appraised in accordance with a special act, but remaining undisposed 
of at the date of the act of July 5, 1884, mney) be again appraised under said acti, 
_ and. offered at public sale. 


Seer etary Noble to the Commissioner of the General Land Office, January 
18, 1892. : 


Releetag to your letier of September 26, 1891,.returning iebree of 
. John H. Rhodes referred to this Department by the Honorable Secre- 
tary of War, in relation to the abandoned Fort Ripley military reser- 
vation, Minnesota, I have to state that it appears that said reservation 
~ was velinquished July 2, 1880, by authority of act of Congress approved. 
April 1, 1880 (21 Stat., 69), and turned over to this Department for dis- 
posal as prescribed by said act; that 465.54 acres were disposed of — 
leaving 174.47 acres containing the government buildings, mole were © 
‘appraised. and offered for sale. : : | 
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“In your | letter to this Depaitinent, dated November 21, 1889, you ats 


ce oe the. register and receiver at St. Cloud, Minnesota, mites date of | 

May 18, 1885, reported ‘that the buildings had deteriorated to such an — 
extent since the reservation had been abandoned, that no purchaser ~ 
could be found to take the land and buildings at the ae aised value of 
- 84, 406.10. | : 


June 3, 1885, the matter was cetera £0. ean Depakmmion® and under ; 


date of June 13, following , Acting Secretary of the Interior, Mr. Mul- ° 


drow, held that there was me law: authorizing a second appraisal of the . 


property: or any provision for the expense of such-appraisal. 


You-now call attention to your letter of October 3, 1890, wherein it is 
stated that it seems necessary that a re-appraisal of the angle portion 


or Fort Ripley reservation. should be made and asking “ whether any: : 


Ps 


of the funds now available for the appraisal of abandoned military res- 


. .ervations can. be applied to such purpose,” and also you now request to. 
be advised what ee should. be taken toward the sar saan of : sald 1 res- 


ervation. 
The act of April 1, 1880 ae provided siecifoally: io the appraise. | 
ment and sale of acid reservation, but it appears that Congress did not | 


-. anticipate any such circumstances as have arisen in this case, and. phere: | 
| _ fore made no provisions for the exigency. 


Under date of July 5, 1884 (23 Stats., 103), ee en act 


to provide for the disposal of abandoned ae useless military reserva-’ 
7s tions. Section one provides: : 


~ That whenever, in the opinion of the President of the United States, the ianids, ie 


¥ wna portion of them, included within the limits of any military reservation hereto- _ 
fore or hereafter dsclared: have become or shall become useless for military purposes, » gt 


he shall cause the same or so much thereof as he may designate, to be placed under 


- the control of the Secretary of the Interior for disposition ‘as hereinafter provided. 


and Shall cause to be filed with the Secretary of the Interior a notice thereof. 


Section. 2, provides - for the appraisement of such reservations aS are 


: turned over to the Interior Departinent, also. 


if such appraisement be disapproved the Secretary of the Interior shall ag ain cause 


the said lands to be appraised as before. provided: and when the appraisement. has. 


been approved he shall cause said lands, subdivisions and lots to be sold at public - 
sale to the highest bidder for cash, at not less than. the appraised value thereof. | 


The appraisement of the Fort Ripley military reservation under the 


- act-of April 1, 1880, (supra) was undoubtedly, excessive and therefore 
only. a noidon’ of cat reservation was sold; furthermore, as’ before 


stated, there is no provision made in said act for a re- appraisement or 


the pemiaiidee of the reservation. es 
, it will be observed, however, that while fie act of 1880, 1s a special 2 
one, passed for the. express purpose of restoring to market the Fort 


Ripley reservation and for disposing of the same at public sale, the act. € 
of 1884, is general in character and includes all military. reservations | 


. that, in the opinion of the President, had prior to the act become or 7 
~~ shall subsequent. thereto, become useless for military purposes: further- ee? 
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_ more, s said act authorizes that aed ‘aseless reservations or so much 
thereof as the President. may designate, be placed. under the control of 
the Secretary of the Interior for disposition, _ 

The reservation in question had been placed under the Contre of 
this Department at the date of the passage of the general act: and a_ 
portion thereof disposed of, hence the question arises, does, under. the 
circumstances, the Fort Ripley military reservation fall within the pur- 
- view of the general act, and if so, cloes such act authorize a re- “appraise- 
ment and sale of the property. -_ ) 

It is a well settled principle that in construing a statute and for the 
purpose of arriving at the legislative intent, all acts on the saine sub- 
ject-matter are to be taken together and seared to arrive at the true 
result. “Statutes are in pari materia, which relate to the same person 
_ or thing, or to the same class of persons and une ” Besar on 

Construction of Statutory law, 210.) 

The acts of 1880 and 1884, embracing the same subject- matter. are . 
therefore in part materia, and the fact that the act of 1880 is a special 
enactment and that of 1884 of a general character, does not alter the — 
_ status of the same in this respect,.as for instance, the legislature of © 
Indiana passed an act fixing the salary of an aaditors in a particular 
county, and also another fixing the salaries of auditors. generally, the 

supreme court of Indiana in 7 case of Board Commissioners v. Cutler | 

(6 Ind., 354), says: 7 . 

The ele of construction is, well settled. It Recune: Ne ane of the court to re-_ 


gard these enactments in pari materia, to consider them as one statute, and givethem — 
such an exposition as will sustain what. appears to have been the main pitont of the — 


t. 


law makers. 


Con gress made ample Seon tidy supposed, in the act of 1880, 
for the appraisement and sale of the Fort Ripley reservation and there- 
fore they did not anticipate or foresee the. Pees that has arisen in _ 
‘this case. 

In the act of 1884, however, Conese seems to fave sneiwated any 
exigency that may arise in the appraisement and disposal of useless mili- 
tary reservations, and it is presumed that the committees in Congress 
having charge of the preparation of the bill before its passage, were cog- 
nizant of the act of 1880, as well as all other former legislation on the 
subject of abandoned military reservations and therefore the law was 
framed, broad and compr ehensive, with the probable intent to coyer 
not only the Fort Ripley military reservation but all other reservations 


of a like character. 
The-third section of the act of 1884, provides: 


That the Secretary of the Interior shall cause any improvements, buildings, build- 
‘ing materials, and other property, which may be situate upon any such lands, sub- 
divisions or lots not heretofore sold; by the United States authorities; to be appraised 
in the same manner, as hereinbefore provided for the appraisement of such lands, 

_ subdivisions and lots, and shall cause the same, together with the tract or lot upon 
which they are situate to be sold at public sale, to the highest bidder for. cash at not 
. less than . the appraised value of such land and improvements. - . 
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Said: section ‘farther provides: 


_ That if the land and improvements are not sold for want of iiader lion fhe Sone: 3. 


‘ = teary of the Interior may, in his discretion, canse the same to be re-offered at sale, ab 


| any: subsequent time, in the same manner as above provided. 


Thus it will be seen that the last mentioned section ‘empowers the 
Secretary of the Interior to appraise any buildings or other property, 

~ not heretofore sold by the United States, situate upon any Inilitary res- 

-ervation. transferred to this Department for disposal, and sell the. same, 


together with the land upon which such improvements are situate, to the - 7 ae 
highest bidder. The Fort Ripley. reservation had been.turned over to. __ 


_ this Department for disposal at the date of said act and the buildings - 


4 and other property, pertaining to said Fort, with the ground . occupied - 
- thereby, still remains undisposed of. therefore the reservation in ques: 


tion, falls within the purview of said section and. may. be again aip- . - 


— praised. and offered at public sale. 


| ‘The. act approve? March 3, be (28 Stat., ~446- 449), provides | as. fol: - 
a : 7 


For necessary , expenses of survey, a peaineineae: a sale of abandoned military 


reservations transferred to the control of the Secretary of the Interior under th® | 


provisions of an act of Congress. approved July 5, 1884, $20,000: provided that all — 
| appropriations herein under public lands shall be expended under the. dir ection of | 
hoe Secretary of the Interior. 


- There still remains of this anno pian oi an unexpended balance of | 


a over $10, 000 subject to the control of the Seer etary of the Interior for 
“  -. the: purposes named in the act from which any necessary expenses Ile 


curred in the appraisement and saleof the Fort Ripley reservation ,may | 


7 be paid, and therefore you are directed to proceed in the usual manzier 


e as 18: customary in such cases, to have said reservation and improve- | 
' ments thereon. again a and disposed of at pe sale 1 in accord: : 


= ance with law. 


RAILROAD GRANT—INDEMNI a / SELECTION-SETTLEMENT. RIGHT. 


i Sr. Pavt, MINNEAPOLIS 4 AND MANITOBA Ry. Go. ET AL. w. IvErson. 7 


Land embraced within a subsisting pre- -emption filing, ¢ or homestead entry, is 6x- — 


- cepted from the operation of a withdrawal for indemnity purposes. _ : | 
Pa Land lying within common indemnity limits, but excepted from the orders of with- 


drawal, is open to settlement and ony. by: any qualified PORSONy: or selection by oy a 


either company. 


An application to make homestead entry of land embraced within a ‘pending rej jected an 


-indemnity selection may be allowed where the record discloses a prima facie 


case of a prior settlement right, and the company declines to furnish the requisite -— . 


showing for a hearing. The conflict thus arising may remain for determination 
either under the selection, or on offer of final proof. 


ee ary Noble to the Commissioner of the General Land Ofte Fanuary ; 
18; 1892. : 


tT have considered the. case of the St. Paul, J Minneapolis and. Manitoba | 


oe - Railway acta and the Northern Pacific Railroad. Gon paEy: v. Carl — 
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Tearcon: involving the N. 4 of the SW. 4 4,. See. 11, T. 128 N., RB. 34 W,, | 


St. Cloud land district, } Minnesota, on appeal by Nad. companies fom? ee 
your decision of April 21, 1890, holding that Iverson shoud be per- me 


| mitted to make entry of ine same. 
This controversy arose upon an application by Iver son to er home- — 
‘stead entry of the N. 4 of the SW. 4, the SW. 4 of the NE. “a and the — 
SE. 4+ of the NW.4 of said section U1, which aoeaana Was presented 
at the local office Movember 21, 1885, accompanied by an allegation of 
settlement in April, 1883, anc the same was rejected, from Ce action 
Iverson appealed. | 
This land is eit the common eee limits of the grants for the 
two roads, the withdrawals for which became effective in this vicinity. . 
as follows: Northern Pacific Railroad Company, J anuary 6, 1872; St. 


_ Paul, Minneapolis and. Aetna Railway Company, February 12, 1872. 


The SW. 4 of the NE. 4, the SE. 4 of the NW. 4, and the NE. Lof the - 
_ SW. F< of nh section were. embraced in homestead entry No. 4884, ~ 
made April 25, 1868, by John Clark, which penny was canceled Vebru- 
" ary 2 29, 1872, ; 
“William H. Selby filed declaratory statement No. 3200, covering the 
~NW.4o0f the SW. 4 of said section, on October 23, alleging potulement 
~ October 11,1871. _ 
Under the uniform rulings of this Deoacent sa filing and entry, | 
being subsisting claims at the dates said withdrawals became effective, 
served to except the land embraced therein from the operation of. such 
withdrawals, and the same was thereafter subject to settlement and 
entry by any qualified person, or selection by either of the companies : 


‘in the manner prescribed in tie regulations governing such selections. 


On N ovember 5, 1883, the Northern Pacific Railroad Company applied 


to select all of the tr ie apphed for by Iverson, and appealed from the © a 


, refusal of the local officers to accept the same. 
‘In a case arising upon an application by one Swan P. Thornquist coe 
enter the SE. 4 of the NW. 4 and the SW. 4 of the NE. 4 of said. sec- 
tion 11, your oun of February 7, 1884, eojented the elaine of both - 
| eorpanics thereto, from which only the Manitoba Company appealed, — 


it thereby becoming final as to the Northern Pacific Railroad Company. = 


Said appeal by the Manitoba Company was considered by this De- | 
partment October 31, 1885, and your decision was affirmed. | 

This disposed of the interest of both companies to the tract therein 
involved upon the record as then made, and leaves for present consid. 
eration the N. 4 of the SW. 4 of said section 11. 

On ous 3, 1884, the Manitoba Company selected. said N. § of the 
SW. 4, which igelécnion is now of record. 

In view of the allegation of settlement made by Iver son, which ante- 
dated the selections by both companies, and for other. reasons bearing 
upon a conflict with the entry by one William Gutclhers, which areun- — 
necessary here to recite,a hearing was directed by your letter of Devem- 
ber 8, 1886. - | a 
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No notice of this hearing was ever served upon the Northern Pacific . 
| Raitroad Company, but the testimony taken at such hearing shows that 
Iverson settled upon the land in December, 1882; that he established 
actual residence upon the land in April, 1883, a thereafter resided 
continuously upon the land. . 

Your decision upon this record finds that Iverson's rights to the land 
applied for are superior to that of either company, and it is stated that 


the privilege of a further hearing will be accorded the Northern Pacific. « 


. Company, “upon application for such hearing, supported by sworn 
' statement containing allegations making a prima facie case inits favor.” | 
The Northern Pacific Railroad Company requested a hearing, but — 
refused to make the showing required, which you continue to ) DSISG 
as 


Both companies therefore apyea’ from your, decision in favor of _ 


- Iverson. 
As to the Manitoba Company the record is complete, and it shows 


that Iverson was occupying and claiming the land long prior to its 


selection of 1884. Such. selection is therefore no bar to his enti 'Yy anid 
and the same will be canceled and the entry allowed. | 

The claim of the Northern Pacific Railroad Company rests upon a 
“rejected application to select, pending before your office on appeal. 


 -‘The legality of this selection has not been passed upon, and even should 


it be held to be valid, the record as made shows the claim of Iverson to 
_ be superior. thereto. I do not think this company can be held to be 
bound by said record, but from all the circumstances, I deem a » farther 
hearing unnecessary at this time. : | 

The record is sufficient t6 warrant the allowance of the entry as 
applied for, and any rights the Northern Pacific Railroad Company _ 
may have nider its attempted selection are not divested thereby. 
When Iverson offers proof it can appear, as any other party, and ~ 


show a superior claim. Prior to this time the company’s appeal may : 
be determined, and should it be against the company, the conflict would. 


thus be disposed of without considering the rights of Iverson under - 
his alleged prior settlement. 

Jverson’s application was not presented under the circular of Sip 
tember 6,1887, providing for the restoration of indemnity lands, and 
the sehion ae taken can not be construed to be. in conflict ther ewith. 
~ Your decision is accordingly modified. | 7 


~ AUGUST W. HENDRICKSON. 


| Motion for review of depar tmental decision rendered August 15, 1891, ; 


13 L. D., 169, denied by Secretary Noble, January 18, 1892, 
14561—vor. 16" 
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RELINQUISHMENT—FINAL TIMBER CULTURE ENTRY. 
- HARLAN P. ALLEN. | 


The relinquishment of a final entry may be accepted without requiring the entry- 
man to show that he has not transferred the land, where no interest of a pane 
sore is asserted, and the recor cd. discloses no fraudulent intent. 


First Assistant Seeretara y Chandler to the Conimissioner of t the eae ut 
Lond Office, January 18, 1892. : | 


‘I have considered the appeal by Harlan P. Allen from your decision | 
of August 18, 1890, holding for cancellation his timber-culture entry 
No, 2234 (Marshall ‘seri¢s), covering the S. $ of the NE. 4 and theN. 4 
of the SE, 4, Sec. 4, T. 118 N., R. 45 W., Minnesota, for “conflict with 
the prior entry by Blwin Jenks for the same land. 

It appears that on April 1, 1878, Jenks made timber-culture entry No. 
1077 (Benson series), for this land, upon which he made proof and final 
certificate No. 101 (Benson series) issued January 15, 1887. Jenks’s re- 
linquishment, of all his right, title, and interest in and to this land, was 
filed in the local office on December 2, 1889, and thereupon the local offi- 
- cers canceled his entry and permitted the entry to be made by Allen, 

- now in question. | 

On January 15, 1890, you rine to accept the siinguishenent by 

Jenks, because Ao agboumaniéd by a showing that he had not encum. 
bered. the land, following the case of Addison W. Hastie, 8 L. D., 618. 
In that case it appeared that the entryman was seeking to relinquish 
and secure a cancellation of the entry for the purpose of defeating the 
collection of a mortgage which had been executed by him upon the _ 

land to secure the payment of the sum of $250 and interest, and the 

— department held that under such circumstances it would not allow the 

entryman to relinquish his entry and thereby secure a cancellation of 

the same on the ground that it would be an unconscionable.wrong, and. 


this same rule was announced in the case of Patrick H. McDonald,13  _ 


iL. D., 37. There the entryman attempted to secure a cancellation of 
his entry for the purpose of depriving his wife and seven children of | 


their home, as well as defeating the rights of the mortgagee and the 


department held that he should not be permitted to do so under such 
circumstances, but neither of these cases is’ applicable to the facts in 
- this, Here, no question is raised that the entryman is attempting by 
- this relinquishment to defraud any party to whom he has conveyed or 
attempted to convey, an interest intheland. It was free from fraud so 
far as the. record discloses and I can see no reason why the relinquish- 
ment, as offered, may not be accepted. In fact, it strikes me as being 
eminently proper that on account of Allen’s entry it should be accepted. 
Your directing the local officers to reinstate Jenks’ entry brings it into 
direct conflict with that made by Allen ane to re- instate it might work 
Serious maone to him. 7 
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Section 1, of the aebGe May 14, 1880, 21 Stat., 140, seems to recognize sas 
the right of this entryman to relinquish his dain to this tract of land. | 
if he sees fit so to do and there being no evidence of fraud upon Mr. _ 
Jenks’. part, and the relinquishment being presumably made in good. a, os 
faith, and. Mr. Allen’s entry being of record, I can see-no objection to. 


allowing the relinquishment and the cancellation of Jenks’ entry. Itis: 


| So ordered, This will leave Mr, Allen’s entry to stand oe to futur On. 
oe compliance with, the timber culture act. 


HARRINGTON VD. WILSON. | 


- Motion.1 for review of departmental secon rendered J uly’ 6, 1891, 3 oe 


Li. D., 19, denied ce Bey meee January 20, 1892. 
_CONTEST—PROCEEDINGS BY THE GOVERNMENT. 
| Fara@nnr ET AL. v. PARKER. 


ae application to contest an ee filed during the pendency ne pr acai i the 


government confers no right upon the contestant, but may be received and held: oe 


subject to the final disposition of said proceedings. 


- Where notice to show cause why. an entry should not be saueeled for failure to ee . ; . : < 
-. mit proof within the statutory period. has been issued, an affidavit of contest. ae 


| subsequently filed will not Geter equitable confirmation of the entry if the . - 
showing made is satisfactor y- 


First Assistant Secretary Chandler to the Commissioner of the Generat 
| Land Office, January 20, 1892. 


The pads of T. ©. Fargher from your decision of March 26, 1890, 


‘sustaining the action of the local officers in rejecting his soph eation i ee | 


contest the homestead entry of Erastus L. Parker, for N. $ of NE, 4, 


SE. + of NE. 4, and NE. 4 of. SE. 4, Sec. 18, T. 2, R, 14 E., The Dalles, eae 
_ Oregon, has been" poneidered, eae 
It appears that Parker made said Rene entry Novenibae is, bes 
1881; that on May 28, 1889, the entry having expired by limitation of Pees 
| statute, the local officers so notified the claimant by registered letter, © ~ 
-_ealling on him to show cause why his entry should not be canceled for 


failure to make final proof within seven years from date of entry. 


June 12, 1889, Fargher filed affidavit of contest against said cae er 


alleging that Parker was dead and that his heivs had abandoned the | 
- land in question for the last three years. A hearing in the case was. 


set for August 12, 1889, but neither party anee for trial and there. , a 


fore the contest was diemineed. wi 2 
‘August. 13, 1889, O. M. Bourland oritered ‘contest against the same — 


entry, making the same allegations made by Fargher, and on the fol- ~ — 
lowing day, Fargher filed apElcacion: to re-open his contest a ne 7 


iy 
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aside the judgment of default, alleging that he depended on his attor-— 
ney to give him notice of the day of hearing, but that he never received 
such notice. 
The local officers ‘jenied this application on account of the ponding 
- application of Bourland, whereupon Fargher ae and you affirmed 
- the decision below.. 
 Fargher again appeals. | 
- The appellant sets.forth by affidavit that since filing his aplication 
to contest said entry, he has placed improvements upon said tract by 
inelosing under a good fence a large portion of the land in controversy 
with a view of making entry thereof as soon as the land became sub- 
- ject thereto and that Bourland who made the second application to 


-_ contest knew of his intention to make eur y and that he had ape ove- 


~ ments upon the land. 
When the government takes any steps or initiates any proceeding 
whatever looking to the cancellation of an entry or to enforce the for- 


 feiture of the same no rights can be acquired under an affidavit of con- 


test filed during the pendency of such proceedings against the entry. 
Drury v. Shetterly (9 L. D., 211); Louis v. Taylor (11 L. D. , 193) ; Dean . 
v, Peterson (id., 102); Canning v. Fail (10 L. D., 657), 

An application to contest an entry filed pending proceedings against | 


"the same by the government should be received and held subject to the | 


result of said proceedings and if said proceedings fail, the contestant 

_. is then entitled to proceed against said entry as of the date when his | 
application was filed. Farrell». McDonnell (13 L. D., 105). 

_ In the case under consideration the entry of Parker had expired by 

limitation of statute and the government had initiated, the usual pro- 

ceedings looking towards a cancellation of the entry, hence, under 


7 the circumstances, the local officers erred.in taking any steps in the 
an application of Fargher to contest the entry in question, but in accord-. 


ance with the rule laid down in Farrell », McDonnédll (supra) said ap- 
_ plication should have been received and held pending the result of the 
government proceeding. 

A second contest filed during the pendency of a prior suit, should be 
received and held in abeyance subject to the: final disposition of the 
prior contest. Conley v. Price (9 L. D., 490); Eddy v. England (6 L. 


~. D., 530). 


The fact that the party was fiedaecd at the date the government 
| gave out the notice to show cause, does not in my opinion affect the — 
case, so far as the government is concerned. In the case of the decease. . 
of a claimant, a contestant desiring to procure the cancellation of the 
entry, is required to give notice of contest to the heirs of such deceased — 
claimant, but it does not follow that the government stands i in the same 
- relation to the claimant as a contestant. | 
‘The presumption is, that a claimant, or if deceased, his ee were _ 
_ cognizant of the date when the entry expired by limitation, hence the 
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: ‘notice is sainply a preliminary ee on the part of the sovenihent look- ae Jae 
ing toward the cancellation of the entry and should it subsequently ~ 
_ ° appear that the claimant or the claimant and his heirs have complied. 

~ with the law the entry may be submitted to the board of povene ad- eee 

_ judication. Bat eek 
In view of the foregoing you will direct the eer officers to iiold aaial then 
applications, of Fargher and Bourland in abeyance Suc to the oy ae oe 
of the pending proceedings by the government. | a 
. Your decision is modified accordingly. 


| RE-INSTATEMENT—TRANSFEREE— Soy! teh asf pres oun 
ca ao oe McLrop v. BRUCE ET AL, Bhan 


a transferee is entitled. to « an order of re-instatement where the ates is canceled ‘ee - : 
on contest proceedings instituted in collusion with the entryman, and where 


said transferee has had no opportunity to show compmante with law on ue pare a 4 - 
of the entryman. 


_ transferee is bound to know the status of a tract at the date of purchase, and i or 
where, at such time, the records of the local office show the cancellation ofthe © 


‘entry, he-is not entitled to invoke the Bonen OLY provisions of section 7, act — . ban 
of. March 3, 1891. 


= First Assistant Seeretary Chandler to the Donn sao of the Gener ‘ab ta : - 
| — Land Office, Fanuary 21, 1892. 7 


On Feb 24, 1883, Angus Bruce filed a pre- Ronin dcieetee ek ae 
statement for the NE. 4 ‘SW. 4 ,S. ¢ NW. 4, Sec. 10 and SE. z NE, 4 of oe 

Sec. 9, T. 20 N., B. 3 B. , Helena, Montana, i 

— On September 29, 1883, he made final proof merce and on Octobe aoe 
17, 1883, following, paid for the land and received a final receipt there- 


for. On October 20, 1883, he transferred the tract by warranty deed 


. to Timothy E. Collins, Ho. on January 2, 1884, Wenssoine? the same 
- to Paris Gibson and Robert Vaughn. i: 
~» On’ October: 26,1886, Vaughn transferred his interest therein. to oa 
James J. Hill, and on February 23, 1887, Gibson transferred his inter- 
est therein to said Hill. On July 9, 1887, Hill transferred the tract in 
question to the Great Falls Water-power cad Townsite Company. 
On April 23, 1884, while the tract was owned by Gibson and Vaughn, © 
_ your office, in passing on the sufficiency of Bruce’s final proof, called 


~ -wpon him to furnish additional proof. He refused to do se unless the 4 . 


owners of the tract would pay him $1,500 for doing so. This they. 1 re- 
. fused to do, and he did not furnish the proof. . _ oy 
On September 7, 1886, the contest affidavit of Rodenck McLeod, oe - 
~ cousin of Bruce, wae inmnamiieted to your office by the local officers. 
This affidavit was corroborated by William Bruce, a brother ot the en: 
_ tryman and a cousin of McLeod... On October 5, 1886, a hearing was 
- ordered by your office on the charge made ve McLeod. | | 7 
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On bie 26, 1886, Bruce filed a cole uianmiens of his entry, where- 


- wponsaid entry wascanceled, and Roderick McLeod wasallowed tomake 


homestead. entry therefor. ‘On December 29, 1886, the cancellation of — 
- Bruce’s entry ¥ was noted, and the contest case of MeLeod v. Bruce was 
closed. . 
, On March At; 1887, the transferees filed a motion in your office to 
~_re-instate said on antey made by Bruce on the ground that the con-:. 
test of McLeod and the relinquishment of Bruce were collusive and. 
in fraud of the vested rights of said transferees. 
_. This application was accompanied by affidavits setting out the facts 
= ‘relied upon to sustain the charges of collusion. On March 26, 1887, 
_ this motion was denied by your office, but on appeal to this Department, 
a hearing was ordered October 18, 1888, “to determine the truth or 
falsity of the allegations upon nih ae motion for re-instatement of 
_ said cash entry was based.” <A trial was had on January 14, 1889, _ 
-. On June 11, 1889, after considering the evidence submitted at said 
trial, the register and receiver rendered a finding that the relinquish-. 
ment of Bruce and the making of the entry of McLeod were collusive 


ape and intended to defraud the transferees of Bruce. Accordingly, they 


: recommended that Bruce’s entry be re- instated and the nay of McLeod | 


2 canceled. 


McLeod ap pealed from this fading: to your office where, | on April 17, 
1890, the finding of the local officers was reversed in so far as it recom- 
mended the re-instatement of Bruce’s entry, and it was held that 
‘McLeod having made his homestead entry in the interest of Bruce, 
the same is accordingly held for cancellation,” and appeals were taken 
_ from your decision to this Department by both McLeod and the trans-- | 
_ ferees,. and were pending here at the date of the passage of the act. of 
March 3, 1891 (26 Stat., 1095). a 
Since the passage of this act, the Great Falls Water-power rand Town- — 
_ site Company has filed a motion under the rule of April 8, 1891, asking 
that a patent issue on the entry of Bruce under and by jeiae of the 


provisions of section seven of said act. Said company has furnished 


affidavits and a certified abstract of title showing — 


- Ast. That the land in contr oversy was sold to and became the property of the Great: 
Falls Water-power and Townsite Company—the present Cyne prer to Mar eh 1, 
1888, and loug after final entry, ‘ 

2nd That no adverse claim or iginated prior to the date of final entry nor until after 


a the acquisition of the tract by the present owner. 


3rd That the purchase was, on the part of the purchasers for < av valuable sousidena: 
tion and bona fide in all respects. 
4th That no fraud has been found on the p an of the pur chaser , Mor Inowledge of 
_ frand on the part of others, and that the land has not been reconveyed to the entry- 
man, ei . 7 
It is apparent from the facts in this case, showing as they do thatthe ~ 
entry was canceled on December 29, 1886, that the motion for confirma- 


a tion must be denied unless it shall appear from the record as it stood 
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- banks the confirmatory act was passe that the transferees were venti ne ; 


a tled to have said entry re-instated. | : 
The judgment. canceling said: entry has not been sinewed to ‘ecole: 
| final, but has been kept open by the appeal taken from. your office de- 
_ éision refusing re- -instatement. If said judgment had become final be- 


fore the act was passed, no rights could be acquired by the motion be- ae 


cause no entry existed. James Ross (12 L. D., 446). | = 
Before considering the motion, It. therefore becomes necessary. to: 
pass upon the merits of the case as brought here by the appeals from 


your decision of April: 17, 1890. 


The hearing ordered on the showing made ay the transferees was 
‘held for the purpose of determining the truth or falsity of the allega- 
tions made in support. of the motion for re-instatement and after an 
examination of the evidence, it seems clear that the charges made were. 
‘Sustained, in fact,in your office decision you find that the proof showed. 
that the contest of McLeod. and the relinquishment of Bruce were col- 
lusive and were intended to defraud the transferees. Bruce hoped to 


e get the land through McLeod’s contest and: entry for the reason that oi 
_. through the efforts and expenditures of the transferees, it had become 


valuable, besides when your office called upon him to supply certain 


missing proof and the transferees had refused to pay him a large sum. 


of money to furnish said proof, he declared that he would prevent them 


. from acquiring title to said land. Under such circumstances and. espe- 


_ cially when he had sworn in his final proof that his entry was made in 
good faith for his own use, I think his testimony should be considered 
‘With caution. — | 

_ Prior to the passage of the act of March 3, 1891, the transferees were 


held to have no greater rights or equities thar the entrymanfromwhom 


they purchased, but they were always allowed to appear and show that. 
said entryman had complied with the law. ‘Traveler's Insurance. Co. 


LD. 316). 


In this case it is shown that the letter of. -your antes. directed. to the 
register and receiver calling on Bruce to submit better evidence of. 
citizenship or to file a new declaration of intention and to furnish a 
- new pre-emption affidavit (the one indorsed upon his final proof papers 
having omitted to state what. particular subdivisions were included, 
though showing the township and range) was dated April 13, 1886. 
After allowing for the time between this date and the date elie this 
order must have been served upon Bruce, (The date of service is not 
shown) it is probable that it was a month or two later before he was 


- asked .to make the proof... Then after the transferees: learned that new. 


proof was required more time had elapsed. They then began to urge. 


= Bruce to furnish this proof and offered to pay all expenses and pay for 


_ his time. The proof called for was technical and did not indicate that 
in the matter of residence and improvement there had been any failure, 
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| Prt while he was attempting to extort money from the earisenees: 
_ they evidently yet thought he would furnish said proof in time. | 
The contest of Mc Leod brought by Bruce’s procurement quickly fol- 


_. lowed by the relinquishment of the entry and the allowance of the entry 


of contestant, was the first intimation that. the transferees received 
that their title to the land was seriously questioned. I think that the: 
evidence shows that they had not been given a “day in court” to show 
that their grantor had complied with the law, especially is this so when 
this grantor and entryman has shown himself so hostile. The entry of 
Mc Leod will therefore be canceled, and the entry of Bruce be re-in- 
stated. This re-instatement, of course, will place the entry on record — 
of the date when it was wrongfully canceled. In contemplation of law 
it has been an existing entry all the time, and * was an existing entry on 
March 8, 1891, when the act heretofore cited was passed. | 

Do me pro visions of the seventh section of said act confirm this 
entry ? 

At the hearing had ¢ on the apuiedion for re-instatement of this eae V5 
the question of the bona fides of the purchasers was not in issue.. The 
question to be determined under the order.was whether or not the 
_ charges made by those claiming under the Bruce entry, that the contest 
against it and the relinquishment thereof were collusive, were false or 
true. . 

The present owner of the tract, the Great Falls Water- power and 
Townsite Company, alleges that it is a purchaser in good faith for — 
- a valuable consideration and without notice of any kind wae the entr y 
of Bruce was not made in good faith. 
_ While the question of the bona fides of the prada holder of this land 
was not in issue, and while those claiming under the Bruce entry only 
asked to have the entry reinstated so that they might be enabled to — 
show that the entryman complied with the law, still on the trialof said 
cause some facts were sworn to showing that ‘Gibson, one of the pur- - 
- chasers of the tract, and Vaughn, another purchaser, had contracted 
with Bruce to make the entry in question : for their benefit, and your 
office held, 

I am fully satisfied that Bruce filed npon and made cash entry of the land in con- 
troversy, in pursuance of said contract and in the interest of Vaughn, Gibson, et al., 
who now constitute the stockholders of whatis known as the Great Falls Water- siower 
and Townsite Company. 

It is strenuously denied that any of the first transferees, who are 
charged with bad faith in your decision, have any stock in ‘said com- 
pany except Gibson. Itis also denied that he, or Vaughn or any one 
else procured Bruce to make the entry. | 

_ From the evidence in the record, I do not think your finding of fraud | 
is sustained. The local officers lio saw the witnesses and observed 
their manner of testifying did not find any fraud on the part of: any of - 
the transferees, or that the entry was made in the interest of any of 
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: them: - Your judgment seems to have been fon ad from the testimony | 
of Bruce and the failure of Vaughn to give evidence. | 
Bruce, judged in the light of his statements, is not cuided by ae 
-motive which carries conviction as to the integrity of his evidence and 
the neglect of Vaughn to give testimony is now explained ‘1 in @ way 
which partially, at least, explains his neglect. 
_ . It is shown by the record that at the date when the seen. owner, | 
the Great Falls Water-power and Townsite Company (July 9, 1887), 
purchased the tract, the entry had been canceled and. aoe entry 


: allowed therefor. The records of the local land office disclosed these. 


facts. The transferee is bound to know the status of the land at the — 

_ date of its purchase, and although a final certificate may have been is- 
sued at the time of the transfer, yet the entry having in fact been can- — 
celed at that date, it would not be confirmed. Roberts v. Tobias et oe. 
. 13 L. D., 556. - In this case the Department Said :. 


He is bound to Enow the ‘status of. the land at the date of the sale or mortgage. 
If the final proof has not been made and. the certificate has not issued, or, if having 
been’ issued. it-is duly canceled.on the records of the local office, can the vendee or 

_ mortgagee shut. his eyes, pay out or loan his money on the faith of the certificate 
issued perhaps many years before, when the entry has already been canceled, ané 
claim. to be an innocent purchaser? I think not.. The law never intended that @ 
man should wilfully shut his eyes to the condition of the land as shown b y the record, 
at the very time the purchase or loan was made. 

For these reasons the motion for confirmation must be and i is hereby 

rejected. ae al | 

You will cancel the entry of Mc Leod and reinstate aie eniry of Br uce,, 
after which the transferees will be allowed. an opportunity to furnish: 
additional proof of the citizenship of Bruce. This proof should consist 
of the best. obtainable evidence. They will also be allowed to amend 
the pre- emption atfidayit of Bruce SO’ ‘that it will. describe the tract per- — 

fectly. | 

- Since the re was belceus in this case from your quale Mc Leod 
has filed a-motion asking that: a re-heari ing be ordered, alleged that he 

has discovered new evidence which he could not have produced before, 
by which it can be shown that there was no collusion between him ang 
Bruce. He has filed his own affidavit and. that of J ohn H. Me Leod, 

_ tending to show that there was no collusion. These affidavits havebeen 

- examined, and it is found that even assuming that the witnesses named — 
in fhe anton will swear to the facts alleged, still it would not be suffi-_ 

cient to overcome the positive and unmistakeable evidence in therecord _ 
that there was collusion between Mc Leod and Bruce. Me Leod knew 

at the time his contest was initiated and at the time Bruce filed his — 
alleged relinquishment that all interest Bruce had ever had in the land 

had been by him transferred to others for a valuable consideration. 7 
Bruce lived with Mc Leod, who was his kinsman, and Mc Leod filed his 
contest immediately after Bruce had declared that he would beat the 
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transferees out of the land, if they refused to pay im $1,500 for com- 
pleting the evidence. | 

Altogether it is apparent that there was collusion, end the evidence 
now proposed to be furnished aves not materially differ from that intro-. 
duced by Me Leod at the trial. 

The motion for a re-hearing is denied. 

Your judgment is reversed, in so far as it mre to reinstate the 
entry of Bruce. a 


SETTLEMENT RIGHTS—PRACTICE—REVIEW. 
STONE v. COWLES (ON REVIEW). 


-A settlement on land covered by the entry of another confers no right as against the 
-entryman or the gover ninent, but as between parties who have thus settled, the 
- settlement first made in point of time is entitled to the highest consideration. 
A settlement right is not acquired by the purchase of the prior possessory right of : 
another. 
A motion for review will be denied where no new question of law or fact is. presented 
for the consideration of the Department. | 


: er etary Noble to the Commissioner of the General Land Office, January 
22, 1892. 


This is a motion by the snes for Alfred E. Cowles asking for a re- 
‘view of the departmental decision dated August 24, 1891, (13a. Dis. 
192) in the ease of Joseph C. Stone »v. Alfred E. Cowles, involving the © 
NW. 4 of the NE. $ and the NE. 4 of the NW. 4 of Sec. 18, T. 14 a R. 
2 W.,, alos Angeles. California. 

Three errors are assigned in this motion as follows: 

_ 1. That said decision is based upon an error of fact in holding that said Stone was 
a legal settler upon the land with any declared intention of claiming it as public 
Jand at any time prior to the entry of said Cowles. | 

2. That it is based upon an error and mistake of fact and law in not holding that 
‘said Stone moved on three acres of the land as a tenant, and solely by permission of 
Cambron who claimed title to three acres only, which had been set aside for a Y BTave 


‘yar cd, 
3. That as such tenant of Cambron, Stone could acquire no settlement right to the 


and. 

4. That as a trespasser in violation of law Stone could not acquire any jaa right 
under the act of May 14, 1880, or any other act, based upon an illegal settlement. 

Each of these grounds of error was substantially covered by the ap- 
peal, and was fully considered by the Department in passing upon the 
case. Notwithstanding this it-is claimed that in some manner Cowles 
acquired a Superior right by reason of the. possession of French, for it 
‘is urged in argument that French had been in the undisputed possession 
of the tract for fifteen years seeking to obtain title to it. Assuming 
this to be true, French’s possession could not avail anything for Cowles. _ 
Tt appears that French had relinquished all his rights to the land. 
‘Cowles could not acquire any right to the land by virtue of his pur- 
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“6 chase from. French. “The: only things he can buy are the ee 


_mnents of a-prior settler. His own right as a settler must date from the 
time he made actucd personal settlement.” Wiley v. Raymond (6 L. D., 
246). French is not a party to the controvery, he voluntarily relin- 

quished his rights, and ‘after that was done then the question became 


one of settlement between Stone and Cowles, neither of whom could 


_ base any claim to the tract upon anything that French had: done there- 
on.. As against French, so long as his entry remained of record, or. as 
against the United States, neither Cowles nor Stone could acquire any 
right by virtue of their settlements upon the land covered by ¥rench’s 

entry, yet as between the parties who have thus settled, the settlement, 
first made in point of time is entitled to the hiehest consideration. 

Kruger v. Dumbolton (7 L. D., 212).. | 

_ This doctrine was clearly aaionieed in the decision span to be — 

| reviewed, and there is nothing new presented in the argument of coun- 
sel for pou iee upon this point. : 

Counsel for the motion assert, “that there is not any erdetea show: 
ing that Stone pretended to claim as a settler until March 2, 1888, but 
_ that prior to that date he was claiming the three acres only under the 

-Cambron deed, and that up to that date he was a tenant under Cam- 
bron.” This asstimption is not borne out by: the evidence. The finding 
of the Department on this puint was as follows: | 


_. It is clear from the evidence that he (Stone) all along, from August, 1887, laid claim . 
to the whole eighty acres. Laying no stress upon his offer to make entry of the whole 
eighty, August 17, 1887, it clearly appears that when he made settlement and took up 
his residence on the three acres, which had been sold to Cambron, he did so with the 
expressed intention of claiming the whole subdivision in dispute. This is shown by. 
his own and Cambron’s testimony, in fact, Cowles must have understood: this, ; f0n he’ 
aduiits that he notified Stone “ to leave and quit the premises.” 


A careful examination of the evidence shows these findings to be | 
abundantly supported by it, and the authorities cited by counsel are. 
not applicable to such a state of facts. 

No new question, either of law or fact, is presented. by the motion. 
-under consideration, therefore, I discover no reason for disturbing the 
decision heretofore made in the case. The motion is denied. 


- PRACTICE—MOTION TO DISMISS CONTEST—NOTICE. ao 
JOHNSON ». JACKSON. | 


ne order of the local office dismissing a contest can not be held to be BUM a sponte; where 
— such action is not. taken until after a moon asking ro said order, has po 
filed. - ; 
_ A motion to dismiss filed after the day set for hearitig should not be acted upon with- 
_ . out due notice to the opposite party. 7 
A motion to dismiss 2 contest on the ground that the contestant, in pr oceedings before 
a commissioner, has not paid for taking the testimony. ; as requir ed by the rules of 
practice, should not be sustained, hcie: prior to action thereon, the requisite 
fees have been paid and the evidence tr asenutcd to the local office. - 
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= Hiss) Assistant Secretar y Chandler to the Commissioner of the Gener ab 


Land Office, Januare y 22, 1892. 


Your office, by letter of May 24, 1888, directed that a hearing be had 

in the case of John A. Johnson v. E. A, Jackson, involving the home- 
stead entry made by the latter February 26, 1888, for the W 4 of the 
SE 4 of Sec. 17, T. 21 S., R. 28 H., Gainesville land district, Florida. 
- A commission. duly issued directed that testimony be taken before T. 
J. Shine, clerk of the court of Orange county, Florida, at10o’clock A. M. . 
of April 6, 1889; and April 16, 1889, was set for the examination of the | 
vestimony by the local ofoars: 

“The defendant and his attorney were present at the time sand place 
appointed for the taking of testimony, but the contestant failed to ap- 
pear. The case was postponed until two o’clock in the afternoon of the 
same day, when the contestant appeared, and on his motion and accom- 
panying affidavit the case was continued on account of an absent wit-. 
ness until April 9, 1889, at 12 o’clock M. On that date, testimony was 
taken—the jurats and certificate being signed “T. J. Shine, Clerk, by 
J. N. Bradshaw, D. C.” : 

The testimony was not transmitted to the local. officers in time for 

them to render a decision on the day set therefor (April 16, 1889, supra). _ 
A letter dated June 24, 1889, signed “D. S. Shine, D. ©.” is on file’ 
with the papers, advising the receiver that the testimony is retained in 
the office of the clerk appointed to take the testimony, on account of — 
nonpayment of fees; that the-contestant had been notified but had not 
paid them. — 

On June 29, 1889, counsel for defendant filed a notion to dismiss the | 
case, because the contestant had failed to pay the fees, as required by 
Rule 54 of Practice. This motion was not acted upon at the time, partly 
on account of the illness of the receiver, and partly because of the press 
of other business. , 

On August 16, 1889, the testimony was received at the local office— 
the contestant having by this time paid the fees. 

On September 29, 1889, the receiver dismissed the contest ‘seesads of 
the contestant’s laches in matter of fees—in which action me BegIRtOr 
refused to join. 

On October 26, 1889, the contestant appealed from the judgment of 
. the receiver, soutend ine that the contest ought not to have been dis- 
missed without service upon contestant of the motion to dismiss; and | 
that his laches had been cured by the payment of the fees before ac- ~ 
tion was taken upon said motion. 

On September 2, 1890, you rendered decision holding that upon the. 
contestant’s failure to have the testimony in the local office for exami- - 
nation on April 16, 1889 (the day set), he was in default; and such de- 
fault being caused by his neglect to comply with Rule 54 of Practice, ° 

and he having failed to explain his non-compliance with the rule after © 
an opportunity had been afforded him to do so, it was the duty of the © 
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oe: Jooal officers to dismiss the case on their own motion {imespeetive of the 


motion of defendant’s counsel.) 
' ‘From your decision the contestant appeals to the Department, on the - 
: “ground, substantially, that you were in error in holding that the re- 
ceiver dismissed the contest sua sponte; in holding that he had author- 
ity ‘to so dismiss it; in holding that the report of. non -payment of fees 
" was officially sominunicated to the local officers; and in holding. that 
contestant was not aoe to notice of the motion to dismiss his con- 

| test. , 
[think it was within the authority of the local officers on the roe set 
for considering the testimony to have held and announced, sua sponte, 
that the contestant was in default, and to have dismissed the contest, 
_ for failure to be present with the evidence i in the case on said day leav- 
ing to him the burden of showing, if he could do so, sufficient reason 


a why such default should be set aside. But having omitted to act until | 


the motion to dismiss was filed, in my opinion, the action’ had in the © 
case thereafter must be reg garded as s having been taken upon said mo- 
tion. 

Had such ition been made on the ioe set for oan the tes- 
timony, it would not have been nécessary to serve notice of the same 
upon the defendant. A motion to dismiss made ata later day ought, 
in. my opinion, to. have been served upon him, in accordance with Rule 
99 of Practice. Tt was therefore error to. dismiss the contest without 
‘such service. : 

Had the motion to dismiss (properly served upon the defendant) been 
granted prior to the payment of the fees and the reception of the tes- 
_timony, in my opinion, such action would have been proper; but inas- 

much as the fees had been paid and the testimony sent to the local ° 

officers before action was taken upon the motion, in my opENOD the | 
laches ought to be considered as having been cured. a 

Your decision sustaining the action of the receiver in dismissing: the 
contest is therefore réversed. You will direct the local officers “ con” 
sider the testimony en and adjudicate the case. : 


” PRACTICE—APPLICATION FOR , REHEARING. 
—TuoKEr v. NELSON. 
. i application for a peheanine: though once denied, may be properly allowed, where, 


--. on further showing, it is made to apppear that the decision in question was pTo- 
cured through fraud and deceit practiced upon the Department. . 


- Seoretar; Ye Noble to the Commissioner of the General Land sl Fan 
| ary 22, 1892. 


Peter B. Nelson fae a timber-culture entry on J anuary 30, 1885, for 
_ the NW 4 section 14, T. 3, N., B.48 W,, ‘Valentine, Nebraska, now 
Ohadron, Nebraska, 
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Wm. H. Tucker initiated a contest against it on February 8, 1886. A 
trial was had, and the register and receiver decided against the entry- : 
man, who ihercunen appealed to you. After considering the case you 

reversed the finding of the local land officers and dismissed the contest. 
An appeal was taken to this Department by Tucker, and on October 26, 
1889, your decision was reversed. Nelson applied for a rehearing, and 
on March 16, 1891, after considering sald application, the Department 
denied the same. (12 L. D., 233). 

It was stated in said last famed decision that,— — 
In opposition to the application, an affidavit bas been filed,signed by the sheriff, 
county treasurer, school superintendent, and clerk of Dawes county, a former regis-_ 
ter of the land office, also, six farmers, who swear that they are well acquainted 
with the tract in dispute, and to their personal knowledge there are from sixteen: to 
twenty acres of thrifty growing timber in the section, a portion of which has been 
‘cleared off since the initiation of the contest for the purpose of raising a crop, also 
that the claimant Jones (Nelson) is a wealthy man, while the contestant, Tucker, is. 
a& poor man. These statements are corroborated by the county ne of Dawes 

county. 

Tn April, 1891, Nelson filed the affidavits of a number of the parties 
whose names appeared as affiants in behalf of Tucker, as above, showing 
that they never made any such affidavits, and alleged that contestant 
and Judge Ballard, his father-in-law and attorney, had not acted in 
good faith, but were attempting to defraud him out of his land and to 
- impose upon the Department. 3 | 

After this application was considered it was angie’ that while these 
affidavits : os 7 
alone would not be sufficient to warrant the Department in revoking said decision of 
March 16, 1891, but, as it is apparent that one of the parties to said contest is trying 
to impose upon the Department by fraud and. perjury - . ». « itwill be neces- . 
gary to make further inquiry. 


A special agent was directed to investigate the facts concerning the 
signing of said conflicting affidavits, the character of the land, and any 
other facts tending to show the good faith of the parties t to this contro- 
-versy. 

On November 10 to 14, 1891, inclusive, an investigation was made by 
Special Agent J. H. Wagner, and on December 7, 1891, his report was — 
filed showing substantially that the greater number of the affidavits 
furnished by ‘Tucker were procured by his father-in-law, Judge Ballard, 
through fraudulent peRoe en uaone) and as a matter of fact they were | 
never sworn to. 

The report shows. a thorough investigation snd: among other things, 
in the opinion of the special agent, who examined the land carefully, 
that it is practically: devoid of timber, and hence subject to timber- 
culture entry; furthermore, the report ‘corroborates the showing made 
by Nelson in his application for a review of the decision of March 16, 
1891 an L. D. , 233). 
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The rece neen of the. Depar tment on the sree hearing between the — 
| ities (9 L. D., 520), was in favor of contestant, and the judgment of, 
March 16, 1891, supra, denied the motion for review. However, on a — 
re- soulication. May 9, 1891, these. two judgments were miaponded be- 
cause of the fraud alleaed: and while a new trial conld not be allowed. — | 


~ under the rules of practice because of cumulative evidence, and, tech-- — 


 nically speaking, a motion to review a review will not be allowed; still, 


under the supervisory authority of the Department in a case lilce this. 
_ where an effort has been made to deceive the Department, and where it 
has: been deceived by the furnishing of manufactured testimony, it is. 
the duty of the Department to investigate thoroughly all the matters. — 
“in issue, in order to determine the rights of the parties in interest. | 
Accordingly, you will order a hearing between the parties to settle 
_ the questions brought i in issue by the contest of Tucker, and you will 


give due notice to Tucker and Nelson of the time sail place of said. | 
-. hearing.. After this hearing has been had, the register and receiver 


will consider the evidence. submitted and will forward the same to you,. 
together with their opinion thereon, and if either party feel aggrieved 
at the finding of the local officers he may appeal therefrom. is 
es receipt of the recard you will re- pa eicane the case. 


_ HOMESTEAD ENTRY—ESTABLISHMENT OF RESIDENCE. 


‘SYLVESTER GEBR. RAR ? A40'S sof 


ection 3, act of March 2, 1889, permits, under certain circumstances, a leave of ab- 
gence after settlement, ai does. not authorize an extension of time for the estab 
. lishment of residence. 


First Assistant Secretar y Chandler to the Commissioner of the Gener at | 
Land Office, January 22, 1892. 


Srivseias Gehr, on February 15,:1890, made entry under the eeeaut _ 
section of the act of March 2, 1889 (2_ Stat. , 854), of the NE of the 


SE of See. 14, T. 13 8., BR. 16 W., Wa Keeny land district, Kansas. . 


‘On August 9, 1890, he filed in the local office application for an ex- 
| ‘eneioii of time in which to establish residence on the tract, for the rea- 
sons, in substance, that (at the date of such application) he was living | 
two hundred miles from the tract last entered; that having a drought, 
his crops were in part a failure, so he was too poor to make a trip to the 

| tract and live there; that it required his personal supervision to take: | 
— eare of what crop ne had; that three of his horses had died; that his 
wife declined to go on to the tract and live there; and for ether: Teasons: 
it would cause inconvenience and loss to him to be compelled to take up 


_s - his residence on the tract. 


The local officer s, and on appeal, your office, rejected the application. 


- He now appeals to the Department. 
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‘The appeal might very properly be dismissed because of containing 
no specifications of error in your decision; it’ simply reiterates the 
inconvenience and expense that would result from being compelled to 
remove to the land, and “respectfully requests the Secretary of the In- 
terior to grant the appellant an extension of time in which to make 
settlement upon said homestead.” 

It may be added that the applicant fails to refer to any law authoriz- 
ing the local officers, or your office, or this Department, to extend the 
time within which he must establish residence on the tract. Sec. 3 of 
the act of March 2, 1889 (supra), authorizes the local officers (under. 
such regulations as the Secretary of the Interior may prescribe) to grant 
leave of absence for one year to any person who has settled upon a tract, 
and finds himself ‘unable by reason of a ‘total or partial destruction or — 
failure of crops, sickness, or other unavoidable casualty, to secure a 
support for himself, herself, or those dependent upon him or her, upon 
the lands settled wpon.” As the applicant in the case at bar had not, at 
the date of his application, settled upon the tract, he does not come 
' within the provisions of said section. 7 
Yotr decision is affirmed. 


‘TIMBER CUTTING—-DEPARTMENTAL REGULATIONS. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, ~ 
Washing gton, D. ., Fanuary 18th, 1892. 


The Honorable The SECRETARY OF THE INTERIOR. 

Sir: Referring to our conversation of the 12th instant in relation ta 
the granting of permits to cut timber from the public lands, upon appli- 
cations presented in accordance with the rules and regulations pre- 
scribed by circular of May 5, 1891, 12 L., 456, I have the honor to trans- 
mit herewith for your consideration, a form of letter embodying your 
verbal suggestions, which I will prepare and Even to each applicant 
should the same meet your approval. 

Very respectiully, 
ae THos. H. CARTER, 
Commissioner. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
Washington, D. C., January 13th, 1892. 
Messrs. REED AND ‘iceenab: | | 
_ Helena, Montana. 

GENTLEMEN: Referring to office letter of the 4th instant, informing you that your — 
application to cut timber from certain public land described therein had been sub- 
mitted. to the Hoa. Secretary of the Interior for his consideration, I now have the > 
honor to advise you that the Hon. Secretary has decided not to grant any permits to 


“Ae 
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exist for a longer. per iod of ants than for: one year on date Minereok: that see to ex- 

ceed. fifty: per cent of the merchantable timber on the area of land embraced in: a - 
permit shall be cut within the Year ; ; and that no‘per mit-shall cover a larger area of. Core < 
public lands containing timber than is absolutely required to ‘supply the actual ne- _ 


“eessities of the people in the community during the life of the permit. 
Your application covers an area of public land largely in excess of what is required. 


_ for the purposes named and inust be modified to correspond with the instructions. of ‘ 


1 


- the Hon. Secretary of the Interior as above set forth. 


You will please advise this office at once as to which of the par ticular sactions 0 or. 


- tracts of land covered by your advertisement and application you-desire to haveem-  ~ 


braced in a permit to cut timber, iu accordance with above mentioned requirements. 
Should no reply be received by you within sixty days from date hereof it will be 
consider ed that you have abandoned your ¢ ap Pace Ons and the papers serene thereto 


will be filed without action. 


Very. respectfully, | 
Tos. H, CARTER, — 
Commissioner, 


Faniars y 26, 1892. ae 


- The Seiaesionns OF THe GENERAL LAND OFFICE. 


Sir: I have examined the form of letter bearing date of January 13; 
1892, prepared by you to be used in the matter of application for per- 


mits to cut timber from the public lands. The restrictions and limita- 


tions therein prescribed are, in my opinion, just and reasonable, and. 


_said form is therefore hereby approved, and is herewith returned. 


Very espeoitaly) Joun W.. NoRLE 
OHN Wi. LH, 


Secretary. 


PRIVATE CLAIM—SECTION 15, ACT OF MARCH 8, 1891. 


SAN IGNACIO DEL BABACOMORL. 


The eepeal of section 8, act of July 22, 1854, aud “all acts amendatory, or in exten- 


sion thereof or supplementary thereto,” deprives the bs Seale of authority 
‘to declare further reservations of land under said acts, 


~ Secretar y Ne oble to the Commissioner of the General Land Offices Ji anuary 


23, 1892, 


‘I have considered the appeal from your decision of October 4, 1890, . 


In behalf of the parties asserting ownership to the private land claim eye 


known as “San Ignacio del Babacomori” situated in Pima and Cochise | 


* eounties, Arizona Territory, and, believing the conclusion arrived at by , 
"you to be correct, your judgment is hereby affirmed. 


It- appears that the claimants for this grant duly presented their ap- . 


- plication to the surveyor-general of Arizona to investigate and report 
_ upon the same in accordance with the provisions of section 8 of the 
- act of July 22, 1854 (10 Stat., 308), and of the appropriation act ‘of 

oS uly 15, 1870 (16 Stat., 291, 304); that the surveyor- -general did exam- 


ine ‘and. report favorably upon sald oo which report was auly for-: , 
-:14561—voL 14-—_—7 


: a 
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ards: to Generess. bat has oe been finally seied upon; : cnet a pre- a 
liminary survey of the exterior limits of said grant was made, and a 
approved in Jannary 16,-1880, by the surveyor- -general, and that the. 
‘lands embraced in ssa. survey, containing an area of 34,722.03 acres, 
_ or about eight square leagues, have been in reservation since that time. * 
The present appeal is from your decision, declining to increase the - 
area of said reservation to the extent of 132,000 acres, or more than 
thirty square leagues of land. The reasons given for this refusal are 
- entirely eae as set forth by you, and need not be repeated 
herein. 
But, in addition to the reasons assigned, it is to be observed that 
since the date of your decision the act of March 3,1891 (26 Stat., 854),— 
“to establish a court of private land claims”, ate., has been passed, by 
section 15 of which are repealed section 8 of the act of July 22, 1854, 
supra, ‘and all acts amendatory or in extension thereof, or supple-— 
mentary thereto.” By this repeal itis considered that the officers of 
the Land Departinent are without. authority to declare further reserva- 
One under said acts. 


TIMBER CULTURE ENTRY—PLANTING—PROTECTION OF TREES. — 
DAVIS V. CHAUVIN. 


Sowing tree seeds broadcast on the land is not a proper planting” Sithia the: mean~ 

(ing of. the timber culture act. . 

It is incumbent upon the entryman to make adequ ate provisi on zor the pr otection of 
_ the trees planted on the claim. » 

A review will not be granted when the motion rests upon the pr sateitien that a re- 
examination of the evidence before presented Tay: bring about a different re~ 
sult. 


| Secretary Ne oble to the Commissioner of the General Land Office, Jc anwary 
ad, 1892. 2G. 2 


This is a ‘noon for a review of the deparanontal decision of J uly ° 
16, 1891, in the above entitled case, involving the SW 4, section 14, T. 
25, R. 25, and directing that the timber culture entry (No. 794) made 
January 21, 1884, by Emile Chauvin, jr., at Visalia, aor be can- 
celed. is 

The motion alleges fifteen specifications of error. 

The first six specifications relate to the broad-cast sowing of the tim: _ 
ber seeds, and are in effect that there was error in aoe that such 
sowing was not authorized by law. — 

The timber-culture act (20 Stat., 113), section L pioviliss that the en- 
tryman “shall plant, protect, and keep in a healthy, growing condi- 
tion,” the required number of acres of timber, and sowing seeds broad- 
cast is not a proper “planting” within the meaning of said section, and 
- prevents the “cultivation” required by section second of said act. 


AG Hak . ie 
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: | ‘Such. has been ae rains of the Derarnnent Hunter ¢ v. Orr, (3X. D. ers 


8); ; Severson-v. White (6 L. D., 716). - 
The eighth specification alleges error in holding that the land Shotid : 


- - be. fenced when fate is a State law in | force which dispenses with. 
'. fences. . 


In the opinion 1 it is held “that the law is “iot eo eed with nate | 


_ the necessary growth of timber is secured,” and recites the fact that in ~_ 


1887 “these seeds came up, but were nearly all destroyed about May of | 
. that year by the sheep, and the rest were ee a by the bugs. and | 
_ rabbits.” | 


It is made the duty of the entryman to. “protect and keep. ina > . 
| healthy, growing condition” the timber, as already recited. The mode. — 


_-of protection is immaterial so long as it is effectual... If fencing is the 


-only mode practicable, it is no excuse for not fencing that the State law - 


does not require it. Such a law cannot repeal the law of the United _— 
__ States, or release the entryman from its requirements. _ | 
The ninth specification: alleges error “in holding that Siaiiiant was | 
- responsible for the destruction of his young timber sprouts or trees.” 


4 _ He can properly be held responsible for the part of the destruction — : 


which was wrought by sheep, because it could have been prevented 

‘ by a suitable fence, the erection of which was a matter under his con-~ — 

trol. His failure, therefore, to secure the necessary growth of trees 
Carnot be excused, but must be attributed to negligence. | 


The ‘other specifications of error aré either based upon mistaken as- as 


- sumptions of what was decided, or raise no new questions for consid- 

eration. 7 | : 

: Review will not be allowed when the motion. rests upon the proposition that a re-, 

examination of the evidence before presented may bring about a different result. 
Nor will such motion be eranted upon the. ground that the decision is not supported 


- - by the evidence, if fair minds might reasonably differ as to the con clusion to be drawn 
i 3 from the evidence, Chas. W. MoKallor (9 L. D., 580). 


The motion i is ‘denied, 


PRIVATE ENTRY—HQUITABLE ACTION. 
| HENRY MILNE. 


A ee cash antag: including land embraced within a pr ior ditaiee ‘culture: entry, 
'. may be equitably confirmed, in the absence of an adverse claim, where the said 
timber culture entry has been canceled, and rood faith is appar’ ent. 


First Assistant Secretari y Chandler to the Commissioner of the General 
: a Land Office, January "'y 23, 1892. 


| Ga ee 17, 1885, James R. Cunningham made: a timber- ne | 
entry No. 448, for SE. 4 1 of SW. 4,8. $ of SE. $ and NE,-4 of SE. 4 of © 
_ section 14, T. 10S., R. 24 E., Roswell, New Mexico. 


“4 
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hw appears however that no record of this entry was made i in ‘the 


office of the register and receiver. 


On August 20, 1870, before the above ca was anita the inna in 
question was offered at public sale. in accordance with an executive - 
proclamation. 
_° On December 18, 1885, two months after the ante of Cunningham, — 

-Henry Milne made oaéh entry for the E. 4 of NW. 4, HE: 4 of SW. 4 and 
the E. of section 14, T. 10 S., R. 24 E., which enue included the Taek 
théretofore entered by Cunningham. The record shows that the timber- 
culture entryman made no improvement on the tract whatever, and in 


a7 fact never went into possession thereof, nor planted any trees, and his 


entry was relinquished on February 23, 1889. 

On June 24, 1890, yon held that ‘ee part of the cash entry of Milne 
conflicting with. the prior entry of Cunningham is “illegal and cannot 
be confirmed by this office, unless he makes an affidavit stating that he 


"was ignorant of the true status of this land at the date of his entry.” 


_ Milne has appealed from your judgment to this Department, and has 
filed his own affidavit and a certificate of the register and receiver ot 
the-land office; his affidavit showing that he purchased in good faith, 
‘and that the records of the local land office did. not disclose the fact 
that a prior entry had been allowed for any part of the land included 
in his cash entry, and the statement of the register and receiver corrob- 
orating his affidavit as to what the records of their office show. 

~The cancellation of the entry of Cunningham removes all adverse 
claims to the land, end leaves the settlement of the matter between the 
government and Milne. b 

It is quite evident that the entry of Cunningham segr coesiea the tract 
covered by it from the public domain, so long as it remained uncanceled. — 
However, since the timber-culture entry has been canceled, and as no — 
adverse claims exist, the case may properly be referred to the board of 
equitable ndjidication for confirmation. 

Rule 19, of the rules for the government of this board pvavidee that— 
<< OAT entries made upon land appropriated by entry or selection but 
_ which entry or selection was subsequently canceled for illegality,” may 

be referred, etc.. : 

In the absence of an adverse claim the entry of Milne, though partly 
included within the prior timber-culture entry of Cunningham, may be 
submitted to said board, inasmuch as the timber-culture entry is shown 
to have been canceled upon the abandonment and relinquishment of 
the entryman, and the good faith of Milne is shown. Frank V. Hol- | 
ston (7 L. D., 218); Delbridge v. Florida Railway and Navigation Com-— 
pany (8 L. D., 410); Edward Riley (9 L. D., 232); St. Paul, Minneapolis _ 

and Manitoba Ry. Co. v, Listoe (9 L. D., 534). | oe 
Your decision is modified accordingly. 


ope Y 
hoe 
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| ‘REPAYMENT—TRANSFEREE—ACT OF JUNE 16, 1880. . | 
- ADOLPH EEMERT. 


eee person. qualified to apply for repayment under section 2, act of June 16, 
- 1880, is the one in whom. the title to the land is vested at the date of the can- ° 
coration of the entry, or the heirs of such party. 


Secretary Noble to Fit st Comptroller Matthews, Januar y 25, 1892, 


I am in receipt of your letter of January 2, 1892, calling my atten-- 
tion to the application of Adolph Emert final grantee of Jane. Hamil- 
ton, for the repayment of the fees and commissions ($14) paid by said .. 

‘Hamilton on her homestead entry, together with the purchase money . 
(200) paid on the said commuted homestead cash entry, at Huron, South 
Dakota. 7 
These entries were ened: July 17, 1885, for jasainGienGy of resi- 


dence and improvement. Two years théreafter on July 26,1887, Ham- 


ilton transferred her interest in the land by quit claim deed to Hans 
Griebling for $200, subject to a mortgage of $225, given by Hamilton. 


es Soon after making her cash entry. On August 25, 1888, Griebling. | 


transferred his interest by warranty deed to Basil J. Templeton, con: 
_ sideration $100, and on September 8, 1891, Templeton transferred his 
- Interest to the applicant Emert by quit lain deed, consideration $200. 


In. the meantime, viz., On J uly 22, 1890, one Robert M. Snyder made. _ os: 
-. gash entry and payment, $200, for faslends You call attention tothe = 

_. fact that Hamilton transferred her interest in the land after the date of | 

. hg cancellation of her entry, and say, — : 


Could Jane Hamilton sell, assign or transfer any interest in, or title to, this cer 
after her entry was canceled by the United States? Is not such a sale or assignment 


of a claim prohibited by section 3477, Revised Statutes, U. S.? Does not section2 -— im 
of the act of June 16, 1880 (21 Stat., 287), mean that répayment shall be made tothe 


entryman, his. heirs or legal assigns, who have the legal title to and possession of, 


the land at the time the original entry is canceled. 


Section two of the act of June 16, 1880, provides, | | 

. In all cases where homestead or timber culture or desert land entries: or Senee ell- 

“ tries of public lands have heretofore or shall hereafter be canceled for conflict, or | 

where, from auy cause, the entry has been erroneously allowed and cannot be con- 

_ firmed, the Secretary of the Incerior shall cause to be repaid to the person who made 
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase 

money and excees paid upon the § same. 


I think it was clearly the intention of Con gress that money paid on. 
entries of public lands should be returned in the absence of fraud,: 
where said entries were erroneously allowed and can not be confirmed, 


’ and the entry in question appears to be of that class. The government 


has resold. the land and received the purchase price provided by law, 
and it can not be presumed that it desires to retain double that amount. 
The important question to be determined is, who is entitled to receivé 
the mOUeY, returned oe the government? | 
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Ibis ; clear that after the saneeliation of the entry, the entryman fag 7 
no right to the land that he can sell or dispose of. It is equally clear | 


that on the cancellation of an entry under the conditions prescribed in - 


the statute, a claim against the government for the repayment of the 


purchase money and fees and commissions is created, and the statute 


declares that said payment shall be made to the entryman or his heirs. 
_ or assigns but it is clear that the statute contemplated as assigns only 
those who became such while the entryman had an interest in the land, 
or in other words assigns prior to the date of the cancellation of the 
entry. In the case under consideration there had been no sale of the 
land prior to,the date of cancellation and the title at that date was in 
Hamilton, and as a consequence she was and is the holder of the claim 
against the governinent for the repayment of the purchase money. © 
_ Under the provisions of section 3477, Revised Statutes, this claim in its 
present condition, could not be transferr ed. 
In the case now before me, I am satisfied, upon further consideration, 


: : - that repayment should not be made to the present applicant, but. that 


the only party qualified under the statute to make the application is the 
one in whom the title was vested at the date of the cancellation of the 
entry, or her heirs, 7 
| I would request that you retin the case to this s Department: in order 
that. proper disposition of the same may be made. - 2 


RIGHT OF WAY-STATION GROUNDS. 
Busk TUNNEL RAILWAY Co. 


A plat of station grounds Ww ill not be approyed where said grounds are 80 located as. 
| to exclude access to public lands not included therein. 


Seoretary N oble to the Commissioner of the General Land Office, January 
: 28, 1892. , 


I have at hand the letter of the 19th instant from the 5 Relive Gom- 
missioner of the General Land Office, submitting, and recommending 
the approval of, a plat filed by the Busk Tunnel Railway Company un- 
der the provisions of the right of way act of March 3, 1875, showing a 
tract of twenty acres of land in Colorado selected for ‘Motion purposes, 

The line of the road of this company, where the tract in question is 
located, runs in close proximity to that of the Color ado Midland Rail- 
Way Compan It also runs to and along the shore of Lake Ivanhoe. 
The selection is so made that in connection with the lake shore, the 
right, of way of the Colorado Midland Railway Company and its own 
_. vight.of way the company inclose several tracts of publicland. Access 
to these tracts can. be gained only by crossing tight of ‘way ae: 
granted or by water communication. . , | 
The approval of this oe would, therefore, practically secure oto the 


ot see, 
v 
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company ne use of lands additional - ta the proposed station: grounds ‘ 

without authority of law and by the quasi countenance of the Depart- . 

ment. It would virtually place an. obstruction in the way of the ac-. 
quisition of these tracts of public lands, by those so -inclined, neither. 
contemplated | nor permissible under the right of way act nor under the 
~~ general land laws. _ 
J donot deem it proper to contribute to such results and return the 


_.. plat herewith unapproved. ' 


My present action is in harmony with that taken on the plat filed by 
the Continental ‘Railway and Telegraph Company and returned to vou 
“without repr tes with letter of July 31, 1891, 13 L. D. 111. 


RAILROAD GRANT —RELINQUISHMENT—ACT OF JUNE 15, 1880. 
FLORIDA CENTRAL AND PENINSULAR R. R. Co. v. CARTER. 


~The relinquishment of June 25, 1881, filed by the grantee under the act. of May a7; 
| 1856, was for the benefit of bona fide settlers, and an entryman who in fact never 


effected a settlement is not entitled to invoke the Bree of said sehndwisl me 


ment, 

- Theright of purchase ander section 2, act of June 15, 1880, extends only to entries _ 
of land “properly subject to such entry,” and does not include an entry of land. 
previously withdrawn in aid of a railroad grant, 


“Secretary Noble to-the Commissioner of the General Land Office, F anuary 
a7, 1892. 


fo. have considered the pose by the Florida Central eT Peninsular - 
‘Railroad Company from your decision of April 28, 1890, rejecting its 
claim to lots 11 and 12, See. 7 sae be se R. 23 E., Gainesville land dis- 


trict, Florida. 


The facts in the present ease are as follows: 

On October 23, 1876, Stephen D. Carter made homestead entry No. 
4225, for the above desctibed tract, which entry was canceled Novem- -_ 
ber 21, 1885, for failure to ake proof within the time limited by law. 


On December 4, 1885, he. was permitted, however, to purchase the 


aia under the secon section of the act of June 15, 1880 (21 Stat., 237 )s a 
and cash certificate No. 10,831 was issued upon such ee | 

Your decision appealed from holds as follows: — | 

‘Said company’s relinquishment “in favor of all actual bona fide sefilers: who 
made improvements prior to the 16th day of March, 1881,” protects the homestead , - 
entry of Mr. Carter, inasmuch as it appears to have been properly allowed and was | 
of record and prima facie valid at the date of such relinquishment. — 

- This tract is within the primary limits of the grant to the State. of | 
Florida under the act of May 17, 1856 (11 Stat., 15), to aid in the con- 

: struction of a railroad “from Aselia Island, on the Atlantic, to the 
_.. waters of. Tampa Bay, with a branch to Cedar Key, on the- Gulf of 


: Mexico,” under which the appellant ays claim : this land. — 


ac 


| fee ‘DECISIONS RELATING ‘TO THE. PUBLIC. ‘LANDS. 


On December 14, 1860, @ map showing the location. of this oad was. 
filed ‘in your office, hich map was returned for the purpose of procur- 
ing and attaching thereto the certificate of the governor of HOHaD, as 
evidence that it was filed by authority of the State. * 
' This map was never re-filed, but a duplicate map was aapeaved o | 
Mr. Secretary Schurz, by his decision of January 28, 1881, and the. 
— order of withdrawal, directed in the same decision, hae made March 
16, 1881, and received at the local office the 26th of that month. | 
The question as to the effect of the filing of the map of 1860 was 
considered by Mr. Secretary Teller (2 L. D., 561), where it was held. 


that said map “‘was valid and sufficient to fie and locate definitely the a 


 line-of the road, and to bring home to the Interior Department notice 
of such location, ” and “that a legislative withdrawal followed the anus | 
of that map. Van Wyck v. Knevals, 106 U.8., 360.” | 

It will therefore be seen that this tract was ata from entry 
on December 14, 1860, and as the grant was never. forfeited, it could 
not thereafter ie entered without pe or license from the com- 
pany. 

It is unnecessary to here recite all the facts and circumstances lead-  , 
ing to the execution of certain general relinquishments, in favor of 
actual settlers, by the railroad companies claiming this grant through © 
the State; suffice it to say that two such relinquishments have been ~ 
filed. The first, dated April 1, 1876, was of such lands “as may be 
- found by the general land department at Washington to be occupied 
by actual settlers who may be entitled to equitable relief up to Decem- 
ber 13, 1875.”. The second, dated June 25, 1881, is as follows: 

In due consideration of all the cireumstances, the company has decided to extend 

the relinquishment or waiver heretofore made to actual bona fide settlers who made 
unprovements prior to the 16th day of March, 1881, upon which day your instruc- 
tions were issued to the local land office. The Department can accordingly apply 
this waiver or relinquishment in its action upon the cases of all such actual settlers: 
who shall have entitled themselves to patents. 
From the above it is apparent that Carter was not included in the 
- first relinquishment; hence, at the date of his entry, October 23, 1876, — 
there was no authority for the allowance of the same, and the mere fact 
that, at this time, the rights of the company under its location of 1860 
were disregarded, does not affect the position above stated. 

The second chon of the act of June 15, 1880 (supra), provides: 


That persons who have heretofore under any of the homestead laws entered lands ie: 


_ properly subject to such entry ..... may entitle themselves to said lands by . 
paying the government price therefor. | 


The condition upon which this privilege is civen is, that the lands at ° 


: the: date of the entry were “properly subject to such entry.” 


This was not the condition here, and I am therefore of the opinion 
that the allowance of the purchase under said act was error, and that 
the same should be canceled... aa 
As to the effect of the relinquishment, éxecuted by the company. ins 


ta 


: res 
ah & I 
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4881, “upon. its claim to this land, T am of the opinion that faa ee | 
Been. a bona fide settler, the. same would have been effective in his favor; _ 


oe | out, from his own statement, he did not live upon the land, merely hav- — : 


ing it cultivated for one year, and with the cancellation of his entry: | 
any claim, as against the grant, was at an end. In other SE the 
relinquishment of 1881. did not include Carter’s entry. | 


‘This is not in conflict with the holding in the case of the Northern ; 
Pacific Railroad Company v. Munsell (9 L. D., 237), wherein it was held 
that a relinquishment under the act of Tie 22, 1874 (18 Stat., 194), 


relieves the land included therein from all claim on the ues of the rail- 
~ road company. | 


In that case but one poets was described, aaa by such description the 
relinquishment became absolute, as it was made by the company with 3 
a knowledge of the status of the land therein described. : | 

Here the relinquishment, or waiver, is general, and the character of 
the claims included is clearly described. It must therefore first be 
shown that the condition exists, before it can be held. are the relin- 
quishment applies. 

The statement by Carter, peters referred a relative. to his settle- 
ment upon this tract was made in response to a call from your office — 


for a corroborated affidavit by Carter showing date of settlement, dura- 


tion of residence, nature and extent of improvements and cultivation, - 


_ and entire connection with the land. As against Carter, 1 am of the 


opinion that he would be bound thereby, but it is not my intention to 


‘make such an award of this land, as will preclude any other. person, 


claiming an interest therein, from showing by competent evidence that. 
Carter’s claim was ‘such as would be protected by the. relinguishment : 


of the company. 


"Your decision is accor dingly reversed. 
_MINING CLAIM—NOTICE-RIGHT OF WAY ACT. 


EuGENE McCarTuy. 


| The published notice of application is ‘suffi ciently definite, in the matter of showin . 


_.. the connection of a mining claim with the public survey, where it identifies” 
said claim by connecting the same with a corner. of a patented townsite, which : 
is also the corner of a patented placer ae both of which are panneotee with. | 

a, United States miueral monument. : . 


A mining claim in conflict with a prior grant to a railroad company for station pur- _ 


_poses may pass to patent subject, BOWONEE: to the aes of cecupeney y by the. 
company as to the part in conflict. 


ih Seoretary Noble to the Commissioner of the General Land le 7 anteasy 


27, 1892. 
Fon October on, 1885, Eugene McCarthy and Knut. Benson igeaten : 


es the Kendall Mountain Placer Claim on unsurveyed land in Animas 


mining district, Pan Jian county, aaa, containing: 27.96. sie - 
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which was recorded ‘November 2, 1885, in book D 1. page 375, of the 
records of said county. On. February 13, 18386, said Bensoén conveyed 7 
“his interest in said claim to said McCarthy. : | 
On March 30, 1886, said McCarthy made application at the Durango. 
land office for a patent for said claim. 
- he register ordered the following notice of said application to be 
. published in a weekly newspaper for ten consecutive weeks, beginning. 
April 3, 1886, and ending June 5, 1886, which was so. ee in the 
e Silverton Democrat”— 


Mining application, No. 5&7. 
UNITED StatTEes LAND OFFICE, 
. Durango, Colo., March 30, 1886. 

Notice is hereby g civen that Eugene MeC arthy, whose post- office address is Silver- 
ton, San Juan county, Colorado, has this day filed his application for a patent for 
the Kendall Mountain Placer claim, situated in Animas mining district, San Juan 
county, Colorado, and known and designated by the field notes and official plat on 
' file in this office as Lot No. 2468 on the unsurveyed domain, and being more particu- | 
larly described as follows, to wit: 

Beginning at Cor. No. 1a post marked 1x2468, whence Kendall mountain bears S 
34° 12’ E, Bear mountain bears 8 73° 40’ W, Red pene bears N 33° 40’ W., cor. No. 11 
townsite of Silverton, which is also cor. No. 6, survey No. 601 Gisatnans: et al, 
placer bears § 39° 5’ W. 352 ft. | Thence—Var. 14° 35’ E.—S 39° 5/ W. 1100 feet to 
cor. No. 2,a post marked 2x2468. Thence S 58° 20’ E. 1010 ft. to cor, No. 3, a 
_ post marked 3x2468.. Thence N 34° 6’ E, 1460 ft. to cor, No. 4, a post marked 4x2468. 
Thence N 79° 55’ W, 1000 it. to place of beginning. 

Area—containing 27.96 acres. 

Said Kendall Mountain Placer claim is recorded i in Book D. 1 page 375 of the rec- 
ords of San Juan county, Colorado. 

‘ Adjoining clams, Silverton townsite and survey No. 601 Clemmons et al. placer, 
Charles C, Clemmons, et al., claimants. | 

D. L. Sarrts, Register. 
First publication, April 3, 1886. | 
Last poaneeuel June 5, 1886. 


No’ adverse claim was filed and said placer claim was entered July 
14, 1886 (mineral entry No. 513), and final receipt and certificate were 
issued to said McCarthy. for said claim, desiguated as lot No. 2468, 

On July 23, 1886, the Denver and Rio Grande Railroad Company - 
filed a protest against the issuance of a patent to said applicant for so 
much of said placer-claim “bounded and described in United States 
survey No. 2468 as is included within the following limits, to wit” : 

Beginning at corner No. 2 of the Kendall Mountain Placer (U. 8. Survey No. 2468} 
near Silverton; thence 8 58° 20’ E.along the southerly side of said placer a distance 
of 165 feet, more or less, to an intersection with the easterly line of the Denver and 
Rio Grande Railroad depot grounds; thence northeasterly along said line of depot 
grounds a distance of 715 feet. more or less, to an oak post at the northeast corner 
of said depot grounds; thence northwesterly 164.59 feet to the northeast corner of 
Silverton townsite, said corner being on the line between corners No. 1 and No. 2 
of aforesaid Kendall Mountain Placer, and 352 feet southwesterly from corner No. 1 
thereof; thence § 39° 05’ W. along said line between corm. No. land No. 2a dis- 
tance et 748 feet, miore or less, be the place of beginning; containing 2.72. acres, more 
or less. — eS _ 
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‘Said onieet is paced upon the ground that aie sompanyi is the: owner 


and possessor of said 2.72 acres, as part ot twenty acres claimed by 


. said company for station and depot purposes, under the act of Congress _ a 
of June 8, 1872 (17 Stat., 339), granting to said company a “rightof  “~ 


way over ane public domain,” together with such public lands adjacent. : 
thereto as might be needed for station pur Dee “not exceeding twenty = 
acres at any one station.” = : 
The papers were transmitted to your. Bice: ) a 
_ By your letter of December 27, 1888, to the local re you. hola 
that as the plat and field notes of the survey of said placer claim de- 
~ gseribe the claim as being connected with the United States Silverton — 


: é 


— locating monument, by a line from a corner of said claim, which is oe 
omitted from said nablished notice, the latter is insufficient to put . 
parties on their guard who might desire to file adverse claims, and you a 


‘ directed a republication and posting of an amended notice. You also 


tea held that, “as said placer claim was not located until October 27, 1885, | 


"more than two years after the copy of the station plat was ceived at 7 
your office, the land was clearly subject to the right of occupation for — 
station purposes.” - You also dir oe that claimant be notified of his 


| 7 ge of appeal. ” 


:An appeal was filed in thé lodal office April 2 22, 1800 a 0. M. Frazier, 
as attorney for the claimant. 


The specifications of error allege that said decision is “erroneous, a 
_ * among other reasons, because, — | | | , | 


. Ist—That said Kendall Mountain Placer claim is tied to corner No. 11, bow usite of 
Silverton, and 

Qnd—It is tied’to corner No. 6 of the Clemmons et al. last claim; both of which 
are patented and tied to the U.S. government monument, for this reason, the claim, 


is connected with certain corners of the townsite of Silverton, Colo., and the Clem-. __ 


. mons ef al. placer, which corners are themselves connected ry course and distance 
to U.S. mineral monument. 
By your letter of ‘May 95, 1890, you iechiadd to entertain wid appeal, 
- and held said entry for cancellation. An appeal from this decision was. 
duly taken and the case is now brought: before me, and all questions 


roe arising. upon the whole record can now be determined upon their merits. 


_. The principal question in the case is whether or not the published 
notice sufficiently described the placer claim to comply with the law 


and. regulations. Section 2325, Revised Statutes of the United States, © 
= requires the claimant of a mining claim to file with the register a cer- 
_.. tificate of the surveyor-general “that the plat is correct, with such. 


: further description by such reference to natural objects, or perma- 


nent monuments, as shall identify the claim, and furnish an accurate — 
- description to ‘be incorporated in the patent,” and the register is di- 


rected to “publish a notice that such application has been made.” 
The object of publishing a notice is to afford all parties claiming ad- | 
_ versely an opportunity to present theit claims, and therefore the pone’ 


‘ : _ | should ee 6 escuaa a” ‘the claim for that purpose. 


teat 
a ON ; 
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With this ond in view the regulations of the Department. (Miving: : 7 
Circular 1889, page 22, Sec. 43) require the surveyor-general to rs me 


| describe the loous of the claim with reference to the lines of public surveys by a ine 


«connecting a corner of the claim with the nearest public corner of the United States sa 


égurveys, unless such claim be on unsuryeyed lands at a remote distance from such 
public corner, in which latter case the reference by course and distance to perma- 
nent objects in the neighborhood will be a sufficient designation by which to fix 
the locus until the public surveys shall have been closed upon its boundaries. 


In this case the claim was connected to a corner of a townsite, which | ~ 


was also a corner of a placer claim, both of which were patented and 

connected with a United States mineral monument. Was such & con- 

nection sufficient to “identify” the claim? : 
In Alta Mill Site (8 L. D., 195), it was held that the survey of the 


mill site need not be connected with a mineral monument, or corner of 9:2. 
the public surveys, if connection be shown with the lode claimed in *.: 
conjunction therewith. Such secondary connection of the ee a a 


through the survey of the mining claim was held sufficient in law. . 
It appears by the report of the deputy surveyor-general on file in the 
papers of this case, that “The natural center of trade is the town of 


Silver ton, a place of fifteen hundr ed. inhabitants, which aqme this | 


claim on the west.” ; 
In case of the Emperor Wilheln Lode (5 L. D. , 685), the survey of 
the claim was connected with a corner of the Genres M. Tibbets lode, 


_ and bounded by the Wyoming lode southwesterly, and it was said—“It’  ~ 7 
does not appear that the Wyoming lode ever went to entry, and the _ 


George M. Tibbets lode was not patented until March 6, 1884,” or after. 
_ ‘the notice which was given December 26, 1882. Here ‘the implication 
is thatif the Tibbets lode had been patented when the notice was given i 
it would have been sufficient. - 
Surveys of. townsites and mining claims are snails under ‘publio 
authority by virtue of acts of Congress, and are therefore official sur-_ 
veys of the United States, and certainly when they are patented, such | 
surveys are an official part of the patents and may then be said to be. 
public surveys of the United States, within the contemplation of the. 


Jaw requiring the survey of mining claims to be connected with such = 


“¢ public surveys.” 
A survey of a mining claim is “1 incorpor ated ” in the patent by law. 

it.is then finally and permanently fixed and determined beyond possi-. 

bility of alteration. The patent is a quit-claim deed from the United 


States, and is recorded upon its public records, and is notice to the | 


world of all it contains. The same is true of a patent of a townsite. ~ 
In this case the protestant recognizes the survey of this placer claim. 
as a legal survey, and bases the survey of said 2.72 acres upon it, and 
there is no pretense that any one was misled by the notice, or preju- — 
diced by the omission of the notice to refer to the Silverton monument. 
- The notice refers to Kendall mountain and Bear mountain, which are 
- natural monuments, and states that the claim adjoins the Silverton 


9 
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4 townsite: aa the Clemmons placer, and sence the survey to a corner . 
—s of both which would naturally be a well- known corner in that neighbor- 
“s~hood. The omission, if there was one, was technical rather than mate- - 
‘8 pial, and. -was that of: the register, for. which the claimant is not respon- 
=. sible, and as his good faith is apparent, and he has complied with the _ 
2 law, he should not be put to the expense and delay of : a new publication. | 
and posting of an amended notice. | = Ht 


~The. grant to the railroad - company referred to in the protest was a 


de grant in presenti ; subject to the limitations mentioned in said act. ‘The 
-- supreme court held in Railroad Company v. Baldwin en Uz os 426; | 
a 430), in relation to a similar grant, as follows: : 


: : Wee e ae opinion, therefore, that all persons acquiring any portion of the public 7 






: “> lands, after the passage of the actin question, took the same subj ect to the right of 
oway conferr ed. by it for the proposed road. na 


oo. this case? | It is alleged in the protest that the railroad company a 
ae “the legal owner ” of the 2.72 acres in dispute. But there is no founda- | 

as tion for this contention. On the contrary, the mineral claimant “ is the 
legal owner” of the fee. of the land, subject only to the easement in 
oo favor of the company for the particular use and occupation specified 1 in. 
aa) as the, grant. The language of the act 18, | 


‘That the right of way over the public domain, one hundred foot i in width on saa % 


Pe =) aide: of the tract, together with such public lands adjacent thereto as may be needed. 
fe Oe: depots, shops, and other buildings for railroad purposes, and for yard room and 


os. side tracks, not exceeding twenty acres at any one station . . . . be, andthe | 
be ~ same are hereby, ae and. confirmed unto the Denver and Rio Grande. ated 
oo Company. | 


Iti is evident chat this is a pratt of a right of way to said Company . 


rt _ over so much of the twenty acres “ as may be needed” for the purposes 


: specified... The company, under these limitations in its grant, is not an- 


Paee thorized to.use the twenty acres for any other business or purpose than — is 


as above specified, and this use is to be measured by its “need.” If. | 


the land in dispute is not “needed” by the Company for the specified 
ns . purposes, then the mineral claimant can mine the soil and take there-. 
-..» from the minerals which belong to him, without: infringing upon the - 
oe - grant to the company. Ifthe company does not. actually use the land — 
—- ‘im dispute for station purposes, then it will be presumed not to “ need” 


_“\». it, and so.long as this non-user, continues-the mineral claimant can use. 


it for any purpose he pleases, provided lie does not thereby interfere 
: with any present.or prospective use that may be needed by the com- | 


— pany. If the company should at. any time abandon the occupancy of re 


> The question arises what is the.extent-of the right of way were in, 


: . . the land, or should its right of way be.lost: or destroyed, the title of the. | ; , 
vw.» mineral clainiant thereto would become free and unrestricted. : | 


ke “Tn the Kansas Central Railway Company v. Allen (22 Kansas, 285, | 
ae 293), it is said that the proprietor of the soil, over which the railroad -. | 
company has. an easement, ‘ retains the: -fee of the land, and his right to. 


110, a -DECISIONS RELATING TO THE PUBLIC LANDS. 
the land. for every, purpose not. incompatible with. the rights of the rail- 
road company, Upon the discontinuance or abandonment of the right 
of way, the entire and exclusive property and right of enjoyment revest. 
in the proprietor of the soil.” Upon page 295 it is further said,— 

It is our opinion that itis a question of fact, not of law, whether the necessities 
of the railroad demand exclusive occupancy for its purposes, and what use of the 
property by the owner is a detriment to, or inteference with, the rights of the road, 
And this question of fact, if it should ever arise, would have to be cle- 
termined by the courts. | 

The protest alleges that 
at. the time the said land was located upon and selected by said Denver and Rio 

Grande Railway Company, and approved and set apart by the United States for 
said company by the Honorable pa ue of the Interior, the same was not known 
to be valuable for minerals. 

- This allegation is substantially found to be true in your letter of 
» December 27, 1888, : in which you say, 3 . 
As said placer claim was not located until October 27, 1885, more than two years 


after the copy of the station plat was received at your office, the land was clearly 
subject to the. right of occupation for station purposes. 


‘It is said, in Railway Company v. Alling (99 U. S, 463, 475), 


The intention of Congress was to grant to the company a beneficial easement 
in the particular way over which the designated routes lay, capable, however, of en- 
joyment only when the way granted was actually located, and in good faith appro- 
_-priated for purposes contemplated by the charter of the company, and the act of | 
Congress. When such location aud appropriation were made, the title, which was | 


previously imperfect, acquired precision, and by relation took effect as of the date. 


of the grant. 


The mineral claimant must therefore take the land in ‘dispute (2. 72 
acres) subject to the right of occupation by said company for station 
purposes. It was held in Dakota Central Railroad Company v. Downey 

(8 L. D., 115, 120), that any patent granted “which should include a 
portion of this grant to the railroad company, must therefore be subject 
to that grant, because the grant is already perfect and complete.” 

Patent may issue to said McCarthy therefore. for said placer claim, 
but subject, as to that part in conflict, to the right of occupation by 
said company for station purposes. 

Your judgment is modified accordingly. 


a. 


a, ~ . 
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"RAILROAD | GRANT—UN DEMNITY- SELECTION- FINAL PROOF. 
| | SouTHERN PACIFIC R. R. Co, v, STILLMAN, ° 


A timber culture bt of jaa ee for indemnity purposes is no bar to the 
-company’s.right of selection if exercised before the revocation of the wotera wan : 
becomes efiective. — 

7 An entry should'not be allowed of land while a case involving the ri right thereto i is 

| pending on appeal. 


Special notice of intention to submit final er should be given a railcead company - 


where the land is embraced within a pending indemnity selection. : 
An entry, though irregularly allowed, should not be canceled without giving the 
_ entryman an opportunity to be heard in its defense. 


. Secretary Ne oble to the Commissioner of the General Land Orfice, January | 
| 28, 1892. 


I have considered the case of the Southern Pacific Railroad Coubaig 
e. Edith A. Stillman on appeal by the former from your decision of 
April 22, 1890. rej jecting its application to select as indemnity the SW | 
_ £ of See. 5, T.178., R. 16 E., M. D. M., Visalia, California, land dis-. 
trict. 

This tract. is within the indemnity limits ét the grant of July 27, 1866 
(14 Stat., 242) to the Southern Pacific Railroad Company, and is within ? 
the. timite of the withdrawal of March 19, 1867. 7 

On March 24, 1887, while said order of withdrawal was ‘still j in force, 
one George Herrin g was allowed to make timber culture entry for said 
tract of land. The order of withdrawal was revoked by order of Pe weuse 
~ 15, 1887 (6 L. D., 92) it being said:. 


The order of revocation herein directed shall take effect a8 soon as issued, but fil- | 
~ ings and entries of the lands embraced therein shall not be received until after giv- 
“ing notice of the same by public advertisement for a period of thirty days, it being 
_ the intention of this order that, as against actual settlement hereafter made, the or- 

_ ders of the Department withdrawing said lands shall no. longer be an obstacle. 

Rights heretofore attaching both of the meay and of settlers, will be decided ac- 

cording to the facts in each case.. 


_ Notice was given under this order fixing Nevemer 16, 1887, as the 
: day on which filings and entries eeu be made for Jands within the 
limits of such withdrawal. _ | 
_. In the meantime, ou October 4, the railroad company had’ presented : 
its application to make selection of the tract here in question as indem- 
nity..- This application was rejected by the local officers, on the ground 
that the existence of Herring’s entry prevented such selection, from. 
which action the company appealed. While this appeal was pending 
undetermined in your office, Herring’s entry was, on March 2, 1888, 


canceled, but whether. on voluntary relinquishment or for other reason. © _ 


is not shown by the papers now before me, and on the same day Edith 
A, Stillman was allowed to make homestead entry for theland. After- — 
~ wards, and while the case was still pending in your office, she was al-. 


a ronee to submit final commutation proof without giving special notice | 
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to the railroad company, ane said proof was Hesepted and. final dentin 
cate issued thereon under date of November 9, 1888. On. April 23, 
1889, the railroad company. filed formal Drove against the allowance i: 
of Stillman’s commutation entry. 
| In your office it was held that Herring’s entry, by the een of revo- 
cation, was relieved from conflict with the railroad claim, and being of — - 
_ record at the date of the company’s application to select, served to 
defeat it. : 
It is clear that Herring’s entry was improperly allowed, and that it 
could not serve to defeat an indemnity selection made by the company 
prior to the time the order of revocation became effective. While said 
order became effective for the protection of actual settlers as of the 
_ date it was issued, it did not become effective as to the allowance of 
_ filiigs and entries until the expiration of the prescribed period of notice. 
The language of the order above quoted clearly shows this. That order 
_ did not, in any way, abridge the right of the company to make selec- 
- tions, but it simply removed the bar that had prevailed against others 
acquiring rights to said lands. The railroad company had a right to 
make indemnity selections at the time this one was presented, but the 
allowance of entries or filings was prohibited at that date. No right 
depending alone upon an entry could be acquired during the time the 
reception of such an entry was prohibited. Herring asserted no right 
as an actual settler, but his rights depended entirely upon his entry. He 
acquired no right as against the company’s right of selection at the .— 
time he made his entry, and as from that date up until after the com- 
pany’s selection there never was a time when such an entry could prop- 
erly have been received, it necessarily follows that he did not acquire 
any rights to said tract of land as against the said company. The in- 
~demnity selection should have been approved unless there was some- 
thing other than Herring’s entry to prévent such action. Stillman’s 
original entry and also her commuted entry were improperly allowed 
while a case involving the right to said land was pending in your office, 
and her final proof was submitted without proper notice to the adverse 
Claimant. Inasmuch, however, as said entry was allowed and entered 
on the record, it should not be canceled without an opportunity being 
afforded the entryman to be heard in its defence.. In this connection, 
it may be said that the record before me does not show that any action 
was ever taken on the company’s protest against this entry. | 
For the reasons herein given, your decision rejecting the company’s 
indemnity selection is reversed, and the case is returned to your office 
- with instructions to give Stillman notice that she will be allowed thirty — 
days from the receipt thereof within which to show cause why her entry 
. should not be canceled, or why the railroad company’s selection should _ 
. not be approved. | You will thereafter take such metens in the matter QS 


circumstances may require. 


. ™~ * , . 


COAL LAND-CHARACTER Or PROOF. 


| RUCKER Er AL. 2. . KNISLEY. - _ 


in yetomminias the laneeueiee of land alleged to. be chiefly valuable for coal, tie ex- 


eee pean LANDS. edgar er 


tent of the deposit. may -be shown by the testimony of geological experts, and 


‘practical miners, taken i in connection with the actual production of poms 


me | Seoretary 2 Noble to ) the Commissioner of the General Land oe J anuary 


28, 1892. 


“On Mareh 30, 1889, Atterson W. Rucker filed coal declaratary. aie: a . 


“ment (No. 1911), for the Stof NW iand S $ of NE t of section 17, T. 


: fado. | 
On April 10, 1889, J efferson Knisley made ironiestead entry (No. nem), | 


| < : for the S 4 of NE and the N 4 of SE 4 of same section... 


On April 19, 1389, Clifton Marshall tendered coal declaratory state: | | 
- ment for the N 4 of SW 4, and N $.of SE fof said SeeuOn; but thesame 


"owas rejected for conflict with Knisley’s entry. a oe 
On August 29,1889, Knisley applied to make ‘commutation proof and ae 


| October 28, 1889, was set for taking said proof. 


aT 8B. BR. 67 W., paOR Ne possession February: 20, 1889, at he Coto- oe 7 


On October 4., 1889, Milo H. Slater, as agent for aa Baoner wo yee 7 


Marshall and pilter aoal claimants, for certain described lands in that 


vicinity, including that in dispute, filed affidavit of protest against the 
allowance of said proof, alleging that said lands “are chiefly valuable 
for coal,” and that certain parties were ct fraudulently seeking to obtain — 
a title to the greater portion of said described lands under the home- — 
stead laws,” and applying “ for a hearing to determine the character of 
- gaid lands. 7 A hearing was ordered for October 22, 1889, to determine = 
” . the character of said lands, when the parties appeared and the evidence *_ 
-. was begun. A large amount of testimony was taken showing the char-. 
acter of the land in dispute, and of. other lands adjoining, under an | 


on agreement of counsel that eight other cases were to be decided by the 


a result in this. case, so. far as the character of the land is concerned, 
_ . Knisley made final proof October 28, 1889, but did not appear as a wit- = | 

ness on the trial as to the character of the land. ee 
The nine coal claimants filed or offered to file on nine separ rate quarter a 


| | sections, but lying in one contiguous tract in sections 17, 18, 19 and 20, = 
in said: township, and containing 1440 acres in the eneseaie, | 
“Under these circumstances testimony was introduced and allowed as 


si to the general character of the whole tract, as well as of that partion — 


~ larly in dispute. . 
It was shown that a ‘coal ravine (Arroyo Carbon ”) runs through the: 


north-west corner of section seventeen, the middle of section eighteen, 


and the westerly portion of section nineteen, and that there are out- a : 


croppings of coal through these sections along the course of said ravine, - 


_. showing veins of coal from four to six feet in thickness. That there is — Ea 
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another ravine through section twenty, ij in the southerly portion of said. 
tract, and in section: sixteen on the west, in which’ shafts have been. 
sunk, apparently striking the same veins of coal at a depth of some 
seventy feet. That said section sixteen is owned by the Pinon Fuel 


| _ Company, in connection with other coal lands adjoining, where coal .. — 
_. mnining operations are carried on. Thata shaft was sunk in the center — 


of section twenty, and coal was struck at a depth of sixty-five feet, and 
another shaft was sunk on the line between sections seventeen. and — 
eighteen, which struck a vein of good coal six feet in thickness. That 
a drill hole was bored on the south line of Knisley’s claim, and struck a 
vein of coal at a depth of fifty feet, and penetrated, into it three and | 
one-half feet without going through it. | 
Prof. Arthur Lakes, Professor: of Geology in the State School of. 
. Mines, after an examination of the tract, testified that the land in dis- 
pute was “certainly and absolutely ” eal land, and that the entire vein 
‘certainly ” underlies the whole one hundred and sixty acres. — 
On the other hand the land lies on the divide. between the Huerfano © 
and Cucharas rivers, and is the highest point in the township but one; 
is dry and arid, and, owing to its altitude, is difficult to irrigate; that 
it can only be atiliged for grazing, and will bear no crops without irri- 
gation; that it affords no water for even domestic purposes, and is of _ 
very slight value for agricultural purposes and even for grazing. 
Testimony was also introduced of admissions of several of the home- 
stead contestees, that they were hired at $50 per mouth to enter these 
lands as homesteads, make commutation proof at the end of six months, | 
and when title was thus acquired to the lands, to transfer them to © 
_ Harry A. Gross and H. De Witt Brown, to be afterwards utilized as 
_ coal lands; and that the defendant Knisley was one of those hired in 
this. manner. . 
On March 18, 1890, the local officers rendered then ‘Joint opinion that 
sald land was. mineral (coal) in character, and recommended the cancel- 
lation of Knisley’s entry, reviewing the testimony at length, and ex- 
pressing the opinion that some of the witnesses for the defendants were. 
unworthy of credit. | 
An appeal was taken from said decision, which was rever sell by you 
by letter dated October 11, 1890. An appeal now brings the case before 


. mae. 


‘The pre- veinpton act atten 2258 Rey. Stats.) exempts from entry 
“lands on which are situated any known salines or mines.” — ; 
The supreme court, in the case of the Colorado Coal Company V. 
United States (123 w S.; 307, 328), in which they construe this Pe 
‘sion, with reference to soul mines, say: : | 

We hold, therefor e, that to constitute the exemption contemplated ii ‘hiss pre-emp- - 
tion act, under the head of ‘known mines,” there should be upon the land ascer. 
_ taiued coal deposits of such extent and value as to make the land more valuable to 

- be worked as a coal mine, under the conditions existing at the time, than for merely | 


agricultural purposes. 


i joy. 


Tn Dughi v: Harkins (2 LD. , 721), it is said that-the land a ape 
| pear as mineral in. character ies a present fact,” and “from actual ne 
be production of mineral. ” * And this rule is peproyets in Davis’ Admr. Ue” 
_— ‘Weibbold (139 U. 8., 507, 522), . ‘S 
- Applying. these tests ie the evidence i in this case, i am satisfied that 
- the land! in dispute is coal land within a fair interpretation: of the 
_- statute. Coal has actually been produced as a. present fact to a suffi- — 
. eient extent to indicate the character of the land. It is shown that a 


i. : vein of coal underlies the tract at a depth of. fifty feet, and at: the most 
' remote point from the coal ravine, where it outcrops near the. surface 


’ to a thickness of six feet. The testimony of the geological expert, | 
| _ and. that. ‘of the. practical miner, coincide in the conclusion that this — 
—'-» goal vein extends under the whole. tract. It is a matter of theory, 
derived from well established indications and conclusions of both geo-, - 
- logical science and practical mining, and wherever the land is tapped - 

by shaft or drill the theory is reduced to fact, and the coal -is found. | 


This evidence, while circumstantial, cannot be rejected without dis- 
regarding the results of science and of experience, and, taken ‘in 
connection with the actual production of coal at one point, leaves no 


doubt in the mind that the land is coal land, and much more valuable. ne 


- for coal than for. agricultural purposes. While the actual production 
of coal as a present fact has not been'so abundant and satisfactory on 
this particular quarter section as would be expected ordinarily, it is 
reasonably sufficient, in view of the limited time in which these various 
coal devélopments had to be made, and of the acts of force and ob- 
struction resorted: to by the homestead claimants; in the filling in of 


| : _ the drill hole and the carrying away of mining tools and appliances, — 


and of similar.acts elsewhere on the whole tract. It does not lein‘the 

. taouth of the defendant to complain of any deficiency in this Teepetls 

- whether occasioned by himself or his coadjutors. | 
Your judgment is reversed. 


ISLAND-—SURVEY—RIPARIAN PROPRIETOR. 
BENJAMIN EK, PETERMAN. 


| Under ihe law of Oregon the title of the riparian proprietor on navigable streams 


- and lakes extends only to the water's. edge. The right which remains to the 


proprietor beyond the water's edge.is only an easement which. call not. ne con-— 


_ veyed, 


An application for the survey of an island Should be allowed meee it appears oie . 
 -gaid island was omitted from the survey of the adjacent land, and Jhas not been - 


_. , disposed of by the government. 


va Seoretary Noble to the Commissioner of the. Conia: Land ofhes, a anuary - — sn 


28, 1892. 


| ‘With your hisites of August 3, 1891, you transmit the ae ee et a 
eoy Benjamin E. Peterman, of Linkville, Oregon, for the survey of Bear- 
_. Island, situated in Big or Upper Klamath Lake, in sections 19 and 24, ag oe 
3. township 36 south, ranges < and 8 east, W. M. ce . 


"DECISIONS: RELATING. 20. cm PUBLIC. LANDS. a 115» a 


° 4 


16 P “DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


Thi is iow that the island Scan about: ‘one hundred anal ee | 


acres of land; that the width of the channel between the island andthe 


‘main shore i s one and a quarter miles on the west side, and more than ~ 
three miles on the east side; that the depth of the waters.is about one 
hundred feet, and the island j is about three pu feet above high 
water and fit for agricultural. purposes. 


Tt appears that part of the land bordering on the east side of the lake 


has never been surveyed—it is now known as the Klamath Indian Res- . 


-ervation; a small tongue of land extends up into the lake on the south = 


side, the northern end of which is represented as opposite the island, 
and about one and a quarter miles distant therefrom. This tongue of 
land was surveyed and subdivided into lots, and, on July 28, 1866, was. 
selected by the State for the purpose of internal improvement, under — 
the act of September 4, 1841, and the selection was aperowee Febr cai 
20, 1867 (list 3). 

in the case of eneee % West Coast Packing oo 17 Oregon, 514, it 
is said: 


- The land below high- water mark wpon a » navige aii river and nich constitutes a 
part of its bed belongs to the state in its sovereign capacity, subject to the riparian 
rights of the owner of the land above and adjacent thereto. The.state, however, 
can not sell it nor can the state control 1ts use, except to increase the facilities 
for navigation and commerce. -Nor can the riparian proprietor grant such land or 
any right thereto, except such right as he himself is entitled to enjoy. ss) 
- It would seem from the above quotation that by the law of Oregon 
the title of the riparian proprietor on navigable streams or lakes ex- _ 
tends only to the water’s edge. The right which remains to the pro- 
prietor beyond the water’s edgeis only an easement—an incorporeal 
- hereditament—which can not be conveyed. Nor can the State sell or 

control its use, except to increase its facilities for navigation. 

In this regard the law of Oregon is similar in many respects to the 
law of Massachusetts, Maine, and New Hampshire, where the common | 
law as to riparian rights has been disregarded; it is unlike that ot 
other states, as New York, New J ersey, Ohio, Michigan, Indiana, and . 
Illinois, where the rule of the common law prevails. | 

I do not think the island in question belongs to the state. 

‘The official plat showing fractional sections 24 and 25, in township 
386, range 7 east, indicates no island thereon in the iondliny represented _ 
upon the diagrani sent with the application. But, from the description 
 given,.it is evident that the island existed at the time the survey of the 
aforesaid tongue of land was made, and that it was omitted therefrom. 

As said in the case of Webber: Ve. The Pere Marquette Boom Com- 
pany, 62 Mich., 626. 

To give the Commissioner jurisdiction to atk two fxats must exist: 

1. There must have been an island which was omitted from the survey when the 


adjacent territory was: surveyed. 
4, The land must not have been sppomousy conveyed by the United States. 
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- Both these reasons appear to exist i in Savor of tiie survey, as § applied . 
| ae pies aig ie 
Since no riparian cae are evalua: te, question - of service upon ce 


cam | the proprietors bordering the lake. nee not be discussed. 


ts. proved. 


| “RIGHT OF WAY-STATION GROUNDS. 


GRanp IsLAND AND NorrHERN Wvomrne. R. R. Co. 


Bes = A selection for railroad purposes, under the act of March 3, 1875, of a tract ‘exceed | 


ing twenty acres in area cannot be approved. . 


ae The Toht of selection for station. purposes, is limited to lands aes oining the company’s ra ot 


right of way theretofore acquired. 6 


: Seordtary Noble to the Commissioner of the General Land one, Tan” 
| wary 29, 1892. | a 


_ qi have oe me your letter of the 18th instant, sacinaue! a plat filed 7 
by the Grand Island and Northern Wyoming Railroad Company under - 
- the provisions of the right of way act of March 3, 1875, which shows 


oS 2 a tract selected by the company for the purpose of a ballast pit, ue . 


tracks and other railroad uses. 
' You recommend that the plat be not approved because it is not on 
- - the main line of the road, that it is but about seven miles east: of a 


. Your recommendation: for the survey « of the island i is accordingly ap- ae? 


ao station, the plat of which thas: been. heretofore approved, and thatit . | 7 
oe contains more than twenty acres of land. 


‘This plat has been examined and the tract aueived: is found to be 


+ one-fourth of a mile south of the line of the company’s. road, and, as ~ oe 


. | “shown, the company contemplates. reaching the tract by what i is desig- ye 
'... mated as a proposed track. 


In reply I have to. state that the excess in’ area of fie tract above the ce 


legal limit of twenty acres, is, in itself, a sufficient reason for acting in 


accordance with your recommendation, Yet, should its area be modi- | 
fied to come within the law, the plat would still be subject to objection 


by reason of the tract pene er from the sna 7a of | : 


way. 
The words of fie act granting grounds for Sinton pur poses: are: 


“also eround adjacent to such right of way for station buildings” ete. |; a 
The scope of the word “adjacent” in this act as used. in connection with ps 


the appropriation of material for construction purposes, in the. absence 7 
-of any decision of court thereon, is held to be confin ed to “the tier of 





| -- sections through which the right of way extends .. . and perhaps’ 


an additional tier of sections on either side” as set for thin departmental 

decision of January 10, 1889, in the case of the. Denver and Rio — 
Grande Railroad Cemeann SL. 'D. 41. | 

enero) 18 however a marked distinction between the case above cited 


: teases 
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7 and the one under consideration. The ent to take aatera from the 
public lands does not involve permanent occupancy or appr opriation of 


the grounds thus made use of. The right of selection for station pur- 


; poses does involve such oceupancy or appropr jation, and carries with it, | 
by necessity, for the uses designated in the act, connection by rail be. = 


tween the line of the road of the company filing the plat-and the gr ounds 


so selected. This being the fact it follows that such grounds must. so 


adjoin the right of way as to. enable them to be reached, by means of j 


rail communication without traversing public lands, and thus utilized 
as contemplated. To determine otherwise, in view of the fact that right 
of way extends but one hundred feet on each side of the central line of 
road, would secure to the company applying, a tract of land it could 
not reach by rail, because the law does not authorize the construction of 
railroads on the public lands beyond the line of the right of way se- 
. cured by the approval of a map of definite location. — 3 
. It must, therefore, be held, in order that the provision of the right of 

way act rela ain to station buildings etc. may be of use to the benefici- 


aries under the act, that such grounds be ‘so selected that they can be _ 


rendered available saihout transeressing the right of way theretofore 
acquir ed. The plat is returned perewsul unapproved.: | 


RIGUT OF WAY—STATION GROUNDS. 
Rio GranpE Gunnison Ry. Co. 


_ An application to select station grounds should not be submitted until the Se ee 
‘has secured the approval of its right of way. 

_ A plat showing proposed station grounds extending one mile anda half along both 
sides of the line of road, and seventy-five feet in width, will not be approved. 


| Secretar’ y Noble to the Commissioner of the General Land aes Febru- 
: ary 2, 1892. | 


I have received ot letter of the 18th ultimo, een re q sie 
filed by the Rio Grande Gunnison Railway Company under the provis- 

- ions of the right of way act of March 3, 1875 (18 Stat., 482), and show- 
ing a tract of twenty acres of land in Goloradé selected by the company . 
for station building's, ete. 

. You state that the company has not filed a map of donate location 
of its line of road through the township in which the selection is sit- 
uated, and call attention to the fact that the tract represented on the 
plat is more than one mile in length. By reason of these objections . 


you recommend that the plat be not approved and it isso returned _ 


herewith. 

Itis held by the Department that station grounds are seated by 
the act to adjoin right of way previously secured by approval of maps. 
of definite location. See letter of the 29th ultimo in case of the Grand __ 
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me ina. one N seis Wyoming Railroad Gonnany: This company has 
not. secured such right of way hence its plat is submitted pr ematurely - 


- ~ and without warrant. Again these proposed station grounds extend one 7s 


and one half miles on both sides of the line of road laid down on the | 7 
plat, and are but seventy-five feet in width on either side thereof. In_ 


--. my view a selection of such length is not required for the necessary | 


uses contemplated under the right of way act, and if without other ob- 
jection it would not receive favorable action at the hands of the De part. 
ment, 


SURVEY—MEANDERED LAKE. 
INSTRUCTIONS, 


If none of the Sean or lots contiguous to a former qoncnavigables meandered: lake or 
‘ pond have been. patented, or applied for under the general land. laws, the land, © 


- previously covered by the water of such lake or pond, may be surveyed and. dlis- | 


. posed of as government land, if it has become dry and ait for agricultural use. 


Se eeretars y- Noble to the Commissioner of the General Land Office, January ae 
| a 12, 1892. 


i am in eacense of your ‘etter of J uly 24, 1891, eee a copy - of ~ .? 


a letter: trom the United States surveyor- -general of South Dakota, 
— dated July 11, 1891, addréssed to you, asking instructions as to the 


= _ survey of islands a beds of meandered lakes, applications therefor, 
— eontracts and compensation, surveys in general, etc. You ask specifi- i 
cally for instructions as to how to proceed in the future as-to the sur- 


; vey of lands within meandered lakes, should such applications continue 


to be allowed on. the principle announced in the case 2 OF oS ames Popple ; at 


etal. (12 L. D., 433.) - 
The Popple case (supra) was overruled i in. ate case of. J ohn P. Hoel 
(13 L. D. , 985). The latter case was based on the case of Hardin v. Jor- 


. dan (140 e S., 371), decided ek 11,1891, twelve days after the Popple — 


case was nate 
The practice of denying such appliea donee: in force eres the Popple 
case was decided, will, in general, be continued. | It, however, it should 
. ‘appear that none of the lands or lots. contiguous to a former non-navi- 
. gable meandered lake or pond have been patented, or applied for. under 
the general land laws, I see no reason why the lake—if it has become 
dry and fit for agricultural purposes—should not be surveyed and dis- 
| posed of as government lands. . | 


f 
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PRE-EMPTION—TRANSMUTATION—NOTICE. — 
RUMALDO MusTAs. 


The ranamutakion of a pre-emption filing to a homestead entry should not be al- 
lowed without notice to adverse claimants. 


Hirst Assistant Secretara y Chandler to the Commissioner of the General 
Land Office, Tanwary 29, 1892. | : 


Rumaldo Mestas has appealed from your decision of June 30, 1890, | 
holding i in effect that he must give notice to the adverse homestead - 


| claimant (one Jose Nuanes) before he can be allowed to transmute into 


_a homestead entry his pre-emption filing for the SE. 4 of the NW. 4 
the SW. 4 of the NE. 4, the NE. 4 of the SW. 4, and the NW. 4 of Ane : 
SE. 4, of ‘Boe: 23, T. 30 S., R. 65 W., Pueblo land district, Colorado. 

The rule of the land department in cases where a pre- Santee desires. 
to transmute his filing into a homestead entry is set forth in Wolf 2 v. 
‘Struble (1 L. D., 449): 


. In cases where pre-emption claimants apply to transmute their ‘filings, they will » : 
. be required to give notice to subsequent homestéad claimants, who will be allowed 
to.contest the application to transmute. If the validity of the pre-emptor’s claim is — 
not impeached, the adverse homestead entry will be canceled and the transmutation 


_ allowed. 


The appellant presents no reason. why he howd not be required to 


- give notice to the adverse homestead claimant in accordance with the - 


ruling above quoted. Your decision is therefore affirmed. 


PRE-EMPTION ENTRY—SECTION 7, ACT OF MARCH 38, 1891. 
| ALONZO W, CHILDERS. 


Where an entry is susceptible of confirmation in the interest of a transferee under — 
the body of section 7, act of March 3, 1891, and is also within the confirmatory 
provisions of the proviso to the same, it should be adjudicated under me pro- 

xe viso, but this rule should not be enlarged by construction. 


First Assistant Secretary Chandler to the Commissioner of the Goad 
Land Office, February 3, 1892. 7 


Mionde WwW. Childers, on June 16, 1883, made pre- cetou cash’ entry 
of the NW4 of Sec. 4, T. 2N.,, RB. 99 Bis La Grande land district, Oregon. 
~ OnFebruary 3, 1887, Special Agent McCormick, of your office, reported: | 
That he had’ made a personal examination of said tract, and found no evidence 
that claimant had complied with the law in good faith in the matter of residence, ° 
cultivation, and improvements; that claimant conveyed.the land to J ames H. Cav-. 


anaugh June 18, 1883, in aocordanes with a.contract made before final provf, Cava-_ 
naugh furnishing the final proof money and procured the witnesses; that the land | 


- is now in the possession and occupancy of Carl Eller, who has sieiantials improve- . 


ments ther eon, he having purchased from Cavanaugh August 15, 1883, and assumed 


and paid the mortgage held by the Oregon Mortgage Company, of Edinburgh, Scot-_ _* 


land. 


” 
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On February. 3, 1887 , you held: the entry ‘for caneeDlation.. “Bllmer en 


i angtied for a hearing, which was had in May, 1888, On December 30; 


1890, you held the entry for cancellation: ener appeals — the De. 
- partment. 

Your decision finds that the ‘cranifer frc om Childers to Gaaiens ar 
. fraudulent; but no fraud has been found on the part of the final trans- .” 


| feree, Ellmer- who, sofar as appears from the record, purchased in good 
-. faith and for a valuable consideration. Hence the entry might be con-.~ 





firmed under section 7 of the act of March 3, 1891, “'To repeal timber- 7 
culture laws, and for other purposes »_notwithstanding the finding of — 


a: fraud on the part of the entryman and his immediate tr ansfer ee. _ Shep: S| he a 
herd ». Bkdahl, 13 L. D., 537). 


-- By a comparison of dates it will be seen that no action looking to. the 
aneellation of the entry was taken until more than two years after the — 


= date of issuance of the receiver’s receipt upon final entry of the tract; . 7 
and no contest has been filed against it. It therefore comes within the wig, BS 
terms of the proviso to section 7, of the act of March 3, 1891 (supra). ~~ 


: It is the ruling of the Department that where an entry i is susceptible _ 
of confirmation in the interest of a transferee under the body of. said 


_-.- section 7, and is also within the confirmatory provisions of ‘the proviso ba 
“. . to the same, it should be adjudicated under the proviso (Samuel M. 


- . Mitchell, 13 L. D., 55; Columbus Harp, ib., 58). This rule ds correct, oa 


put it shonld not be enlareed by eons beueuor: 


Your decision is therefore reversed; and the papers janewittanl with 


your. letter of February 7, 1891, are herewith returned, in order that 
' - you may adjudicate the case ences the proviso to said poco 7, ace 


- eordance with the instructions to chiefs of divisions (12 L D. , 450). 
| WAGON ROAD GRANT—ADJUSTMENT. 
Coos BAY Wagon Roap Co. 


- “the: necessity for jadiciat proceedings to recover title where lands in excess of a 


- grant have been certified is not obviated by es of defense oe may be Seu oe 


| up a8 against such action. 


i Seoretary Noble 0 the Commissioner of the ae al Lana Office, Febru- 
. — ary 1, 1892. 7. 


| I have Ssnaered the adjustment submitted in your > letter of ii an- 
me uary 13, 1888, of the grant made by the act of Congress approved 
~ March 3. 1869 (15 Stat., 340), “to aid in the construction of a military — 


Wagon road from the a eas waters of Coos Bay to Roseburg.” . 
> ‘This grant was “ to the extent of three sections in width on each side 


3 of said road,” with the right of indemnity within six miles of the line 2 
of the road. | tee Be 
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BS 


. The facts relative to said adjustment, as stated in ot letter, are as 
: follows: | 
‘The Governor of Oregon, on de peaniten 19, 1872, certified to the aon of | 
the completed road from Coos Bay to Roseburg, a distance of 62 miles and-41 chains. 
The whole area of the grant, as determined by careful examination, is 99,819.35 


' aeres. 
There have been certified and patented under the gr ent in the three mile limits - 


59,869.91 acres; and 6,169.34 acres in said limits remain vacant and subj ect to selec- 
_ tion and maton’. maline 66,039.25 acres apparently subject to. the grant within the 
primary limits. 
There have been certified aid patented to the company as jnidomnity lands 
44,139.30 acres, making in all 110,178.55 acres, or an epparae excess of 10, 359, 20 
acres over the amount the company is entitled to. 
Your letter states that the certifications include 1,099, 59 acres outside 
the limits of the grant; also, 30,044.46 acres within’ the primary limits 
of the prior grant for the Oreson and Oalifornia Railroad Company, 
under the act of July 25, 1866 (14 Stat., 239). 
You state that you a not think the government is saviea upon to- 
take any action looking to the recovery of the latter class, and with — 
this I agree, but you seem to treat this fact as sufficient to relieve this 
Department from taking proceedings to recover the excess clearly shown 7 
by the adjustment. - I do not think this fact should be taken into con-. 


sideration in the matter of the recovery of the excess shown, for, while 


it may be held that these 30,000 acres-were erroneously certified on ac- | 
count of the wagon road grant, yet a judgment of the court is necessary ; 

further, this is purely a matter of defense and should not be raised by 
this Department, bit left to the company to plead, if relied upon, in 

defense of the action when brought. | 

- You called upon the company to reconvey only those tracts shown to: 
_ be without the limits, and it responded that it was unable'to do so, as 

the lands had been sold. 

I have therefore to return, herewith, the. papers accompanying your. _ 
letter of January 13, 1888, and direct that the excess be identified by 
Including those tracts farthest from the line of the road. This will in- 
clude the 1,099.59 acres outside of all limits, and should be separated 
from the remainder of the excess, so that a judgment may be obtained 
on cither theory. 

- Itis very necessary that this matter be given early attention, as per- — 
sons have been erroneously permitted by the local officers to enter those | 
- tracts embraced i in the certifications outside of the limits of the grant, 
and many inquiries are received at this Department relative to their 
status. 
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| "DESERT LAND-HOMESTEAD ENTRY-RE LINQUISHMENT. 


Hacer U. DOHERTY. 


om By the express terms of the act of August 30, 1890, a fice aa entry, made in 


_ good faith, of land subj ect to the arid land act of October 2; 1888, is pr otected, 
and may be perfected if not located or selected for a reservoir site. 


: On the relinquishment of a desert entry the Jand covered thereby is open to dtbie: ae = 


mentand entry without further action on the part of the General Land Office. 
A claimant under an alleged assignment of a desert entry must show the fact of such 
assignment, and that it was made prior to April 15, 1880. a 


First Assistant Seoretars ye “Chandler to the Commissioner of. the General - 
| | Land Office, February y Oy OO, | : 


| On oul 19, “1877, Thomas ‘Chapman made desert. land entry (No. a 
140), einbracing the ‘SW + of section 10, i. 29 S., BR. 27 a M. D. base a 
~ and meridian, at Visalia, California. - ace 
On February 5, 1889, George C. Doherty filed his application (No. 
_- 7005), to make homestead entry of the same tract, and at the same time - 

filed. the relinquishment of said cea of his aid entry, which was 
thereupon canceled. . 

On August 26, 1889, Doherty gave notice of. his intention to make 
final proof to establish: his claim to said land at said land office on Jan- 
uary 10, 1890. 

On aid latter date a protest in the name of James oe. Hagin by | 
George C. Gorham, jr., his attorney, sworn to by William B. Carr, as 
agent for said Haggin, who was absent from the State, was filed i in the 


. local office, alleging that said Chapman had, prior to his said relin- 
 -gqiishment, assigned his desert land entry to said Haggin,. 


There was also filed at the same date the protest of said Carr, alleg- 
ing that the land embraced in saii homestead entry is desert and: and — 
‘lies in such situation that 1t may be irrig ated from. | storage reservoirs 

in the Sierra Nevada mountains.” — 
Said final proof was received on January 10, 1889, and thereafter, and - 
a hearing was had on said protests, and both parties were fully heard. | 
The register ruled that said Doherty should prove, on said hearing, 


that the land in question was not desert land, and that. the protestant. | 


7 might introduce evidence as to the desert ches acter of said land, basing 


= his ruling upon the act of October 2, 1888 (25 Stat. , 526), and: the in- . 


structions of August 5, 1889 (9 L. D., 282). 


: After a lengthy hearing the .local officers, on August 18, 1889, de ao | 
a cided that although ‘the land in dispute is desert or arid land, yet as | 


the homestead claimant had acquired a valid interest in a water right 


.. for irrigation purposes under an appropriation made by his grantors 


“<5 prior to the passage of. the act of October 2, 1888, his entry is notin © — 


- conflict with the provisions of the statute, a and should be allowed.” The — | 


| protests were dismissed, and the final proof of said Doherty was passed 


7 to ay 


~ 


m : 
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No ‘appeal: was seen from this decision, but the papers were trans- | 
~mitted to your office. oa 
By your letter of September 6, 1990, you held Doherty's entr y: for 
cancellation, as in conflict with Chapman’s desert land entry. | 
An appeal now brings the case before me. | sae 
_' By the act of August 30, 1890 (26 Stat., 371, 391), it i is provided that ~ . 
80 much ot the act of October’ 2, 1888, | 
- as provides for the withdrawal of the public lands from entry, occupation, and set-- 
tlement, is hereby repealed, and all entries made, or claims initiated in good faith 
and valid but for said act, shall be recognized and may be perfected in the same 
manner as if said law had not been enacted, except that reservoir sites heretofore 
located or selected shall remain segregated and reserved from entry or settlement as. 
provided in said act, until otherwise provided by law. - 
The former instructions relating to said act of October 2, 1888, were © 
- rescinded. See arid land circular (11 L. D., 296). 
_ - By the act of March 3, 1891, section 17 (26 Stats., 1095, 1101), it is 
further provided, 
that reservoir sites located or selected . . . shall be eentriaied to and 1 shall con- 


tain only so much land as is actually necessary for the construction and maintenance 
of reservoirs; excluding so far as practicable lands occupied by actual settlers atthe . 


-  .date of the ictation of said teservoirs. 


- As it does not appear that the land in dispute is been és iocatedier 
Selected” for reservoir sites, and as the entry of Doherty was made in 
good faith, it must, by the express terms of the act of August 30, 1890, 
above cited, “be recognized and may be perfected in the same manner 
as if said law (act of October 2, 1888) had not been enacted.” | 
On the relinquishment of Chapman the land covered by his entry Was 
open to entry and settlement by Doherty without further action on the 
part of the Commissioner. Circular of June 28, 1887 (5 L. D., 708, 712, 
Sec. 15); Mary Stanton (7 L. D., 227); Zelia 5, Fuller (8 im D. | 371); 
Belliveaux v. Morrison (8 L, D. , 605); Fraser 2. Ringgold (3 L. D. , 69); 


Yates v. Glafcke (10 L. D. , 673). 


It was held in the case of S. W. Downey (7C, L. O. 26), decided April 
15, 1880, by Secretary Schurz, that desert land entries were not assign- 
able. ‘This decision was re-affirmed by Secretary Teller December 1, 
1884, in the case of David B. Dole (8 L. D., 214). | 

The burden of proof was upon Haggin to show a valid assignment to 
him cf Chapman’s entry, prior to April 15, 1580, in order to defeat Do- 
_herty’s entry. This he has failed to do. Neither Haggin or Chapman 
appeared as a witness at the hearing. No assignment of the entry of 
Chapman was produced, or is recorded upon the records of Kern county, 
where the land lies, or upon the records of the Visalia land office. It 
does not appear that the alleged assignment was in writing, or when it. 

was made. It is in evidence that Doherty paid Chapman $1,100. for his 

| improvements and relinquishment, and that he also paid $100, for the 
relin quignmnent of Eliza M. Powell, who had appledt to make homestead nae 


Se i aw ae 
Seah 
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2 ce Doherty has put valuable improvements. on , the land, and made -- 


‘it his continuous residence. His entry. should remain intact.. 


- Upon i inquiry at your office iti is ascer tained that your. decision of Sep- _ 


_ tember. 6, 1890, was based. upon the fact that Chapman’s. entry still ap- _ : 
peared intact upon your records, and that the relinquishment and can- 
~ gellation of his entry either had not then been transmitted to your omice, 2° 


or, if reported, had not been entered upon your records, 
_ Your jueee is reversed, : 
TIMBER LAND ENTRY—MARRBIED WOMAN. 


HLLEN Youne. | 


| A amid woman is not entitled to purchase timber land under the act of Ju une 3, : 


1878, except with her ae money, in ee her husband, has no interest or: 
"claim. ? 


: | Fir st Assistant Seer sea Chandler to ie Commissioner of the General 


Land Office, February 2, 1892. 


7 ‘The land inseived in this appeal is the NE. 4 Sec. 1, ., 18 N,, R. et % 
_ W.,, Seattle, Washington, land. district. _ 
Tt: appears from the record that Ellen Young made ap onlieation to pur- 


chase the land in controversy, as timber land, ‘under the act of Con- 


gress of. June 3, 1878, October 23, 1888. Pursuant to published notice- 
_.. she submitted final proof January 31, 1889. This entry was made the | 
— subject of investigation by a special agent of the Department, who; on 


Maren 6, 1889, pe al. ae eNY from the claimant i in which she | 


in Aberdeen, 


mt fade this application with my own money, earned ig washing and ironing, sell- : 
ing milk and butter and ¢ eggs, and from the sale of: ‘prop erty ownet by my husband. 


| May 13, 1890, the register rejected ¢ the aiooF offered toiecan de ho. 


ae ~ money was tendered at the time of final proof; 2nd, did not’purchase-— 

'. the land with her Separate money.” From this decision claimant ap- — 
-pealed and you by letter of December 4, 1890, affirmed said rejection, 
on the ground “that part of the money, a least, Was owned jointly by 
the claimant and her husband, ” whereupon she proseci tes this appeal, 
assigning aS errox, your action in holding that claimant’s case fell. | 


-. wynder the operation of ep eee D, - the circular of May 2 21, 1887. (6. . : | | 


LD. 114). 


The circular referred. to, among gies things sertaning to this dae 


cf of entries by married women, provides that “she shall make affidavit: . 
at the time of entry that she proposes to purchase said land with her 
separate money, in which her husband has no interest or claim.” It is. 
difficult to understand how your decision, under the showing made, . 
= could have. ‘been otherwise than i in affirmance of the action of the local. ine 


~ officers. . 
Your judgment is affirmed. 


ae le 


126 | DECISIONS RELATING TO ‘THE PUBLIC ‘LANDS. 
TIMBER CULTING—RAILROAD LIMITS. 


NoRTHERN PACIFIC R. R. Co. 


Permits will not be issued under section 8, act. of Marvel 3, 1891, to cut Cibes ‘from 
. the unsurveyed lands within the primary limits of the Northern Pacific g grant, 
in the absence of a showing that the land is mineral in character. 


| Secretary Houle to the Commissioner of the General Land. ‘Offes, February _ 
3, 1892, = 


I have considered the question -presented in your letter ‘of J annary. x 
20, 1892, relative to the granting of permits, under the. 8th section of 
, the act of March 3, 1891 (26 Stat., 1093), to cut timber from the unsur- 
veyed lands within the primary limits of the grant for the N orthern Pa- : 
cific Railroad Company. | nd 

Your letter states that: | 

This office has received a large aniabes of applications for permits ti out timber | 
from unsurveyed public lands in Montana. Forty or more protests against the 
granting of such applications have been filed by and in theinterests of the Northern. 


Pacific Railroad Company. These protests are not only against the particular appli- 
cations named therein, but generally against the granting of any permit to cut tim. 


ber from the unsurveyed public lands within the limits of the grant to said railroad a 


COMPANYS ce, soo Vin aos 6 Se Se ES 
I have deferred action on any application against which sadh a protest has been 


| | filed, lest complications might arise that would, in the future, involve the govern- 
-ment in a controversy with the railroad company as to the rights of the latter, either 

for indemnity in lands or in money. 

I deem it. unnecessary to here coe the special claims made by 
the company in its protest. 

Under the acts of Congress making a grant to aid in the construction 
of this road, which is a grant in presenti, the title passes to all lands of. 
_ the character described therein, free from claims or rights at the date 
of the definite location of the road, whether surveyed or unsurveyed. | 
- The road has long ago been igcated ‘and constructed through the 
State of Montana, in which the tracts specially referred ce in your 
_ Jetter lie. 
Until surveyed, it can not, with any depres of mereaiaty: be held that 


any particular piece of land will, upon survey, form a part of an even 


numbered section, and in the absence ofa showing that the land is 
mineral in character,-no disposition should be made of any of the lands 
within the limits of said grant, nor any permit issued to remove timber | 
from the same prior to the survey. by the United States. 





. MOTION FOR REVIEW~NOTICE—TRANSFEREE. 
CHARLES C, FERRY. 


Itis incumbent ‘upon a transferee who alleges on motion for review, that a decision 
has not bécome final as‘to him for want of notice, to affirmatively show’ that a 
- statement of his interest was on file in the local ce . 


_  Beoretary Noble to ) the: Comsnissioner of the Gener ab Land Ofte Tatt- aie 


ary 29, 1892." 


| ‘Charles F. Fisher, tranafereé of Ghates 6. Parry; has filed a ante 
| for review and fecansider ation. of departmental decision of May 25, 1888, 
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| “holding for cancellation Ferry’s pre-emption cash entry for the Sh. 4 of. : — 


7 Sec, 33, T. 113, R. 65, Huron land district, Dakota, with a view-to hay: | 
Ing tie same confirmed under. the 7th section of the act of March 3 


ao og 1891. (26 Stat., 1095). 


—. The entry was finally cancelled. by your ofilee, in pursuance of Bid, . 
a departmental decision, on June 13, 1888. | 


_ The transferee contends, however, that inasmuch as he received no 2 ae ; 
notice of said decision until informed thereof by register’s letter of May | 


7 : 16, 1891, the decision had not become final as to him, and. that his mo- — - - 
age tion for review, filed ten days later (May 26), saved his rights in the 
’ .. premises; hence that the entry should be comirmed to him under Sec. 7 


| “TY of the act above cited. | | 
If the transferee had. on file in the local office a sctomens dione 


- _ his interest in the entry, he was entitled to notice of its cancellation ; ‘a 


otherwise he is estopped from calling in question the validity.of the 


oe _ proceedings against it. See Cyrus H. Hill, 5 L. D., 276; A. A. Joline, - 7 


- —ib., 589; American Investment. Company, ib., -603 ; Tain Baunt v. Ham- “45 .. 
| mon, ot, al., 9 L. D., 561; John J. Dean, 10 L. oe 146; Otto Soldan, it 


L. D., 194; ‘Robinson v. Knowles, 12 L. D., 462. ae 
; Moreover, it devolves upon the applicant to show that he had filed: 
in the local. office a statement of his interest (Robinson v. Knowles, 
supra). I find nothing in his motion, nor elsewhere in ‘the record trans- 
mitted, to show that he had done so. 7 a a 
As no sufficient ground for the review and reconsideration prayed oo 
: for i is shown, the motion is denied. 


7 TIMBER CULTURE ENTRY—PRELIMINARY AFFIDAVIT. 
| Horus v. Hocxurt. 


An entry should not be allowed on an application. ani preliminary affidavit executed 7 
while the land i is. not legally liable to disposal. 


a First Assistant Seeretary Chandler to the Commissioner of the Genorat “ 
| a | Land Office, Februar y 3, 1892. 


- On February 5, 1890, Aga R. Hockett presented. ae the iand. office at 


ae Garden City, Kansas, his application to make timber culture entry of | 


6 the NW 4 section 9, T. 34 S., RB. 36 W., also $14 as fees. This applica- 
tion was - accompanied by ie usual tinber- culture affidavit sworn to... | 


January 31, 1890, On said February 5, 1890, these papers and money _ 


ae were returned ” the pogteny as appears by his letter of that oe for 7 oe 
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the reason that the affidavit was not signed by Hockett’s: name in full. 
No entry was made-of this transaction on the books of the local office. — 


At this date the land was embraced in the timber-culture entry of = 


William McCullough, which was “contested by Robert F. Holmes. 
On February 21, 1890, the entry of McCullough was canceled by | 
your order of February 18,1890. On said February 21, 1890, Hockett 
| again filed his application dated January 31, 1890, to mae timber- eul- . 
ture éntry for said tract, accompanied with said former affidavit prop- 
erly signed, but of even date with the application, and- with the usual 
fee, subject to the preference right of said Robert F. Holmes. 

On March 20, 1890, James J. Holmes presented his own application 
' to make timber-culture entry of said tract, with the proper fees, also 
accompanied with a waiver of his preference right made by said Robert os 
I’, Holmes. | 

The local office rejected the application of J amies J. Holmes because — 
said land was already appropriated by the application of sald Hockett, 
and thereupon the former appealed. | 

By letter of July 21, 1890, you affirmed their decision. 

An appeal now brings the case before me. . 

One of the specifications of error is that,— 


On J an’y 31, 1890, and Feby. 5, 1890, the tract applied for by Hockett was covered — 
by the uncanceled entry of one William McCullough, and was not subj ect to entry. 


‘The second section of the act of June 14, 1878 (20 Stat., 113), pro- 
vides, | 


‘That the person applying for the benefits of this act shall, upon application to the 

. oe of the land district in which he or she is about to make such entry, make 
affidavit, before the register or receiver, or the clerk of some court of récord, or offi- 

Cer authorized to administer oaths in the district where the land is situated, etc. 


In this case the affidavit was made before a notary public in La Fay- : 
ette, within the Garden City land district. | 

In the case of Hiram Campbell (5 C. L. O., 21), it was held that—. 

Where the party pursues this course, a sound discretion must be exercised by the 


local officers, and a reasonable time allowed for the transmission of the affidavit to 
the local land office. But in no case can an affidavit made while the land is appro- | 


| priated, under the provision of law, be received. To allow such a course would be 


an encouragement to the sale of claims on the part of settlers, a peu not recog- 
nized by law, or sanctioned by this Department. : 

In consequence of. this decision, rendered December 22, 1877, the | 
circular of January 8, 1878 (4 C. L. O. , 167), was issued, in which the 
‘Jocal officers were | 
instructed not to take or hold in your possession such papers, mor recognize them 


when presented by attorney s, where you. know them to have béen actually made by _ 
the applicant at a date prior to the time when the land applied for was legally lia- 


ble to disposal by you. 
- This doctrine was epolied: in the case of Johnson Barker (1 if D., 
164); and of Staab v. Smith (3 L. D., 320). | ; 7 
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- Hockett’s first application and affidavit, both antea’ and made Janu- 
: “ary 31, 1890, and tendered at the local office on February 5, 1890, should.» 
have oea) rejected. on the ground that the land was not then atibj ect to ~ 
disposal because embr mace in McCullough’s entry, which was aul un- | 
canceled. | | 
‘His application and affidavit tender ed February 21, 1890, should noe 
been rejected because both were the identical papers tender ed Febru. 
ary 5, 1890, which were made January 31, 1890, when the land was not 
| legally liable to disposal,” and. therefore were within the exptess in- 
‘hibition of the circular and decisions above cited. 
_ Your Jecement 1S 3 reversed. 





a. 
RAILROAD GRANT—ADJUSIMENT—DEMAND FOR RECONVEY ANCE. 


UNITED SraTEs v, Aa STATE Lanp Co. 


The pian to the State of Ajapaind by section 0 act of June’ 3, 1856, in aid of ae 


Wills Valley railroad, and by section 6, of said act, in aid of the N ortheast and. 
Southwestern railroad, were distinct and separate rants, and, in the adjustment. 
thereof, there is no authority for the certification of lands within the limits: of’ 
one road to satisfy losses on account of the other. _ . 
‘The Department has full authority to institute proceedings for the recovery of title: a 
. . to lands erroneously certified on account of a railroad grant, whether such lands. 
are in the possession of the original grantee or have passed to third parties. 
The preliminary demand for reconveyance in the institution of such proceedings: 

may be properly made upon the present holders of the land, and parties appear- 
ing to have an interest therein, where it is made to appear thatthe original ¢ com- 
pany has ceased to exist and has parted with its title to said land. 


Seeretary Noble to the Commissioner | of the General Land ofiee Hreb- 
ruary 3, 1892. 


On June 3, 1856 (11 Stats., 17), Congress: maar to the State of 
Alabama, to aid in the construction-of a railroad “from Gadsden to - 
connect with the Geor gia and Tennessee line of railroads through Chat- 
tooga, Wills and Lookout Valleys;” also a railroad “ from near Gads- 
den to some point on the Alabama and Mississippi State line, in the 
direction of the Mobile and Ohio Railroad, with a view to connect: with 
said Mobile and Ohio Railroad”. _ 

On January 20, 1858, the legislature of Alabama, conferred the Hioht 
received. from Congress to aid. in the construction of a railroad from 
Gadsden through Wills and Lookout males oe the, Wills valley 
Railroad Company. . | 

The grant from near Gadsden, to a fone on the Alabanin oad Miacis: | 
sippi State. line, in the direction of -the Mobile and Ohio. Railroad, Was - 
._ conferred. by at: State upon the N ortheast ant Southwestern. Rail- 

road Company. _ ee ee ee | | 
14561—VoL re | 
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| These i companies filed their respective maps of definite CAD, 
October 11, 1858. . | 
By virtue of an act of the ietarats of the State of Alabama, ap- 
proved November 17, 1868, entitled “An act relating to the Wills valley 
Railroad Company ane Northeast and Southwestern Alabama Railroad 
Company,” the Wills Valley Railroad Company was authorized to pur- 


chase the railroad and franchises of the Northeast and Southwestern. 7 


‘Alabama Railroad Company, and after doing so to changeits own name 
to that of the Alabama and Chattanooga Railroad Company. 

The road was built on ‘the lines designated in the maps of definite | 

- location filed in your office by the two original companies. Under the 

act of the State legislature of Alabaina above referred to, the Wills — 

Valley railroad became the owner of the rights of the Northeast and 

Southwestern Railroad Company, and was subsequently known as the 


Alabama and Chattanooga Railroad Company. The road thus known _ 


formed a continuous line from the Mississippi State line near Meridian 
to Wauhatchie, Tennessee, a distance of two hundred and seventy-two 


- miles. 


It.seems that in the adjustment of these two grants to aid in the 
building of. railroads east and west from Gadsden, during a part of the 
time prior to 1887, they were erroneously treated as one grant, and lands 
were certified to. the Alabama and Chattanooga railroad opposite the 
Wills Valley railroad for lands lost within the granted limits of the 
Northeast and Southwestern Railroad Company. These two grants to 
the State of Alabama to aid in the construction of the above railroads, 
were separate and distinct grants. One of them was made by the first 
section of the act of June 3, 1856, supra, and the other by the sixth: 
section of said act. There is no conflict between the grants; neither do 
they run parallel with each other. Each began at Gadsden, in said 
State, and extended in opposite directions so that when the two roads 
were constructed, together they would constitute a continuous line 
through said State This fact, however, does not authorize the cer- 
tification of lands eatin the limits of one road’ to satisfy losses on ac- 
count -of the: other, and it was manifestly erroneous for your office to. 
have treated: the two grants as an entirety. 

’ For various reasons there appears to have been a deficit i in theamount 
of: lands, to which the Northeast and. Southwestern Railroad Company 
was entitled, within the limits of the grant for that road, but as to such 
amount the grant was a barren right. This was anfortinate for the 
- company, but was a risk: assumed. when it, accepted the terms of the 
grant. By reason of this deficit the Alabama and Chattanooga Rail- 
road. Company, | ag successor to said road and grant, could not be al- 


lowed to acquire stirplus lands within the indemnity limits of the Wills | 


Valley: Railroad Company to. indéeninify this loss. It being the suc- | 
cessor in interest by purcliase of the two roads mentioned, did not give ; 
it authority to con solidate the — grants made to o aid i in theit construc- | 


tion. 
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Since: the: passage of the adjustment act of March 3, 1887 (24, Stat., 
| 556), your office, in adjusting these grants, has corr ectly treated them. as 
isonarate grants. In your report, dated December 19, 1888, you state — 
that these grants have been finally adjusted and that the Alabama and 
Chattanooga Railroad Company has received, under the gr ant conferred 
upon. the Wills Valley Railroad Company, 72, 054.28 acres of land in 
excess of the quantity to which the company was entitled thereunder. 
The list of the erroneously-certified lands, marked “A” has been ex- 
amined; also your letter dated. February 27,1890, giving a statement. 
of the final adjustment of the two grants. The lands included in the 
_ list marked “A” were certified to the State of Alabama for -the benefit. 
of the Wills Valley Railroad Company and the Alabama and Chatta- 
‘nooga Railroad Company as its successor. These certifications were 
made on different dates, as is‘shown in said list. | 
It appears that after the State of Alabama had aeoepied the two 7 


grants heretofore mentioned, and had conferred the same upon the 


Wills Valley Railroad Company and the Northeast and Southwestern —- 


- Railroad Company, nothing was done towards building either’of said 
roads, and when the Alabama and Chattanooga Railroad Company suc- — 


ceeded to their-rights, in order.to secure the construction of the road 
— the legislature of the State of Alabama passed a law authorizing the - 
; State to indorse the bonds of the company. The. total liability of the 
State became: about 87, 200,000 by reason of its indor sement of the com- 
_pany’s bonds. -To*secure- herself against. any possible loss, the State . 
took a mortgage on the railroad and all the granted lands of said com- 
pany. The road was. built in 187 1, and soon after became unable to pay. 


the interest on its bonds. The State paid the interest and assumed _ 


the principal. The property of said road was sold in pur suance to a 
decree of the district court of the United States for the middle district 
‘of Alabama, and the company was declared bankrupt. The State be- 


” came the owner, by purchase, of all the lands granted by Congress to 


_ aid in the construction of these railroads. Wallace v. Loomis (97 U. 5D.) 
146). On February 8,.1877, the State transferred the lands to John A, | 
Billups of Pickens eonaity, iasae trustee appointed by the govertior 
under authority of the act of the general assembly of said State, dated 
“February 23, 1876, and John Swann of London, England, a trustee ap- 
pointed by the pondholders. The deed was executed to these trustees _ 
and their successors, and the lands were sold by them, “The Alabama . 
| State Land Company becoming the purchasers thereof. It is asserted 
that Jolin Swann is dead, and that Frank x, Anderson. has. succeeded 
‘him as the trustee. for the: ‘bondholders: 
The railroad. built by the ‘Atdbama ad Chattanooga Railroad Con- a4 


ce pany ¥ was sold under a decree: ofthe United States court for the south. 


‘ern’ district of Alabama, onthe:22nd. day of-January, 1877, and’ was. 


-_ : ; purchased by parties’ who how: have no interest in the ance. and the 
ae road 3 is now ‘known: as ‘the’ “Alabatita: Great: Southern Railroad Com- 
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pany,” and is controlled by the . Gincanat: New. Orleans and Tene 
Pacific Railway Company.” 

‘It is claimed that the Alabama and Ciatinncoaw Raiktoad eiteiee 
is not now in existence and has left no assets behind it, and no one. is 
now authorized to represent. it. The lands included in list “A” hereto- 
fore erroneously certified for the benefit of said railroad company, are 
now the property of the Alabama State Land Company, a corporation . 
organized for the purpose of holding real estate and for other purposes, 
under thelawsoftheStateof Alabama. On January 7, 1890, this company, 
by its attorney, M. D. Brainard, filed a paper in this Departnicnt which 
purports to be an appearance of said company, and sets ont a number of 
‘reasons why the government cannot recover the lands mn question, and 
contends that as this company is an innocent purchaser of these lands | 
for value, the only course left the government is a suit against the Ala- 
bama and Chattanooga Railroad Company for the value of the lands; 
and, as that company is not i in existence and has no assets, such a suit 
would be useless.. _ | 

The second section of the adjustment act Guia): provides: 

That if it shall appear, upon the completion of such adjustments respectfully (re- 
spectively), or sooner, that lands have been, from any cause, heretofore erroneously 
certified or patented, by the United States, to or for the use or benefit of any com- 
pany claiming by, through, or under grant from the United States, ‘to aid in the con- | 

- struction of a railroad, it shall be the duty of the Secretar ¥ of the Interior to there- 


upon demand from such company & relinquishment or reconveyance ‘to ‘the United 
States of all such lands, whether within granted or indemnity limits; and if such 


- “company shall neglect or fail to so reconvey such lands to the United States within 


ninety days after the aforesaid demand shall have’ been made, it shall ther eupon be 
the duty of the Attorney-General to commence and prosecute in the proper courts 
the necessary proceedings to eancel all patents, certification,.or other evidence of 
title heretofore issued for auch lands, and to restore the title thereof to the United 


States, 


Tt will be & seen from an examination of the above Sebtion that no new 
authority is given the Department in the matter of the restoration of 
lands erroneously certified or patented to or for the benefit of any rail- 
road company, but that which before was discretionary is now made 
mandatory. : 
In this case the certificates were issued for the use of the Mebane 
and Chattanooga Railroad Company, as successor in interest to the two 
grants above mentioned, and, as far as the government is concerned, it 
matters not whether ihe tracts thus erroneously certified are found in 
the possession of the original grantee, or in the possession of a second 
or third grantee. Its duty, under the commands of tlie adjustment ‘act, 
is to take steps to compel the restoration thereof. The State of Ala- 
bama became the purchaser of these lands, through judicial sale, from : 
the Alabama and Chattanooga Railroad Company, and, in turn, sold 
and conveyed them to the Alabama State Land Company. | | 
“Tt would seem 1 that the Poe in a the second section of the adjust. | 
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“ment act, providing tliat | a ‘denial must. be made for reconveyance, : 
Warr: ants the making of. such a demand upon the present holders of the 
land, if it be true that the oueue comeany, has ceased. to exist, as 


| ‘alleged. 


Although it is claimed that no one is now authorised to sereain ie 
Alabama and Chattanooga Railroad Company, the records of your 
-_office-show that certain selections were made May 13, 1885, in the name. 
of said company by Frank Y. Anderson, who swears “ that I am the 


© general land agent of the Alabama and Chattanooga Railroad, formerly 2 
- -ealled the Northeastern and Southwestern and Wills Valley Railroa cd, 


and am. also agent of the State of Alabama for the selection of publie 
lands.” | 7 | , 

— Itis apparent that dandy: have been conveyed on account of this 
grant. without authority of law, being - in excess 3 of that granted by 


~~ Congress. 


A suit may be beountt by the United States in any court of compe- 
tent jurisdiction to set aside, cancel, or annul a patent for land issued 
in its name, on the ground that it was obtained by fraud or mistake. 
United States v. San Jacinto Tin Company (125 U. S8., 273). 

As before stated, this right to bring such a suit exists independently © 
of the act of March 3, 1887 (supra), and, in view of the facts in: this 
case, showing as they do that the lands described in list marked ‘ A,” > 


amounting in all to 72,051.57 acres were erroneously certified to the. oe 
Alabama and Chattanooga Railroad Company, you are directed to de- oe 


mand a reconveyance thereof from the grantees of said company—to 
wit: the State of Alabama and the Alabama State Land Company, also 
upon Frank Y. Anderson, as agent for said Alabama and Chattanooga 
Railroad Company, and upon the trustees who received deeds from the 
State, or their successors, within ninety days from the date of the serv- 
ice of notice of said demand; at the end of which period, if reconvey- 
~ ance is refused, you will for ward a complete record in the case to this 
Department, svith a view of its transmittal to the Attorney- General, 
for the institution of proper pr oceedings to. vacate said patent. . 


-RELIN QUISHMENT—VACANCY IN LOCAL OFFICE. 


ARMSTRONG v. ‘MIRANDA. 


A relinquishment, sctéiiod by the entr yman while so intoxicated as to not compre- 
. hend the character of the instrument, is ineffective. 
A vacaney in the office of either the register or the receiver, disqualifies the remain- 
ing incumbent for the performance of the duties, of. his own. office, during the 
period of such vacancy. i 
A relinquishment sent to the local. office during a vacancy in the office of. the regis- 
ter is not filed in contemplation | of. law, and if returned to the entryman before 
said wecANey s is filled, 110 action ean be subsequently taken oher eon by the register _ 
and receiver, : 
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Firsé Assistant Secretary yf Chanilier to the Commissioner of the Gener al. 7 
Land Office, Februar y 4, 1892, | 


The land in Auatneveies in this case is the SW 1t-of Sec. 18, T. i N., 


R. 4 E., in the Tueson land district, Arizona, for hich Jesus. Mir iidlas =. 


filed fre -emption declaratory Sraroment on. the 14th of September, 1885, 
alleging settlement. in August, 1878. He clianged his pre- emption 
filing to homestead entry, on the 23d of November, 1885. 

On the 6th of May, 1887, he filed in the local office notice of his in- 
. tention to make final pr oof for the tract, before the clerk of the United _ 
* States district court at Phenix, Arizona, on the 17th of June, of that. 
year. This notice was published in the Salt River Valley News, the first: | 
insertion being on the 14th of May, 1887, and the last on the 18th of 
June. The affidavit of the publisher makes.the last insertion on the 
18th of “ May”, but it is apparent on the face of the paper thatit should 
have been June, as the paper was published weekly, and the affidavit 
would make the first and last publications within four days of each 
other, whereas there would be an opportunity for six insertions if the 
first was on the 14th of May, and the last on the 18th of June. 

~The date mentioned in the notice for making proof was June 17, at 

which time such notice had not been published six weeks. He, there- 
fore, asked for a continuance until the following day, which was - 
granted. The proof was made before the clerk of the court on the 18th © 
of June, at which time Armstrong filed an affidavit. of contest, alleging 
that Miranda had sold his right in said tract to said Armstrong, and 
had relinquished his interest therein to the United States, aud also that 
the proof was advertised to be made on the 17th of June, and “ on that 
day publication had not been made six weeks as required by law.” 

This affidavit was forwarded to the local office with the final proof, and 
hearing was ordered to determine the questions raised thereby. It took 
place on the 18th .of October, 1887, and resulted in a decision by the 
local officers on the 21st of May, 1888, in which they found in favor of 
the contestant, and recommended the cancellation of the entry of Mi- 
randa, 

From that secon aL age was taken to your office. After nwner- 
ous motions, decisious, and appeals, to which it is unnecessary for me 
to allude, the appeal from the decision of the local officers of May 21, 
1888, was decided by you, and their judgment affirmed September 23, 
1890. Au appeal from such decision. by you, brings the case eu the: 
Department for consideration. 

In the record before me is.a sheet of eeu cap paper, wpon which the 
following is written: 

In the United States Pana Office, Tucson, Arizona. 

Personally appeared before me, D. H. Wallace, a notary public in and for the 
‘ county of Maricopa, Territory of Arizona, Jesus Miranda, who being duly sworn | 


deposes and says that he is the identical Jesus Miranda, who made pre-emption D. 
S.No. 1584, of SW 4 of Sec. 18, T.1 N., R.4 E., on the 14th day of September 1885, and 
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. changed gid tract to Hd. entry No. 544, on the 23d day of November 1985. That 
his receipt for his homestead entry No. Ad has been lost or mislaid, and is not. now | 
in his possession and cannot be found. That he now relinquishes to the government 


of the United States all his right, title and interest in and to the above described 


tract this 13th ae of axe 1887, and that he has not heretofore relinquished said 

entry. : . 

. his. 

JESUS X MIRANDA, ~ 
mark. -. 


Witness: 
OO. Y.. PoRTERIE. 


_ Subscribed and sworn to hefore me this 13th day of May 1887, and I heveny ‘at 
the deponent is the identical person He Eee himself to be. 


D. H. WALLACE, 

Notary Public. _ 
| Tn asrorence to this. paper, the evidence of Armstrong and his wit 
nesses is, that it was signed by. the parties whose names it bears, on 
the. day it.is dated, and that it was the result of certain prior negotia- 
tions. That Armstrong desired to become possessed of the land occu-— 
pied by Miranda, but as he could not talk or understand the Spauish 
language, and as Miranda-could not talk or understand any other, he 
employed one Brown, who could talk and understand both languages, 
to institute and conduct negotiations, with a view of bringing about the . 
desired result. These negotiations resulted in the execution of the 
paper above set forth, the consideration for which from Armstrong to 
Miranda, was to be the sum of $1,300, seventy- five of which was paid 


_ the day the paper was executed, and. the balance was to be paid when — 


Armstrong should receive his receipt from the local land office for a 
timber-culture entry which he desired to make for the land. The 
relin quishment, together with the necessary papers for a timber-culture 
entry, and the fees therefor, were immediately sent by. Armstrong. to 
Tucson, and were delivered to Fred W. Smith, the receiver of the local 
land office, at his residence, about midnight of 2 May 14, 1887, These — 
- papers Smith took with him to the office the next morning, and handed 

them to C. E. Dailey, the clerk who had charge of the register’s office. 

At this time, the office of register was vacant at. the Tucson land. 
district, in consequence of the expiration of the term of. the former reg- . 
ister, and. the Senate having closed its session without confirm ming the 


.. President's appointee for the position. 


On the part of Miranda, the evidence in reference to the oliauish: 
-Inent in question is that he Was in the habit. of. having periodical 
‘drunken sprees,” which usually continued about two weeks. That. 


- he went on one of these sprees the first weeek in May, 1887, and con-. 


‘tinned under the influence of liquor, and unfit for the transaction. of 
_ business, until after the middle of that month. That he was not sober 
enough to understand the nature of a transaction which resulted in the 
relinquishment, and supposed he was simply signing an agreement to 
sell Armstrong the land after he made final proof, and received final. 
certificate. That he had no idea or intention of relinquishing the land © 
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at all, or of selling it without consulting his wife and daughters, but 
that he entered into the agreeinent to sell to Armstrong to obtain 
money with which to continue his spree. That he did not become sober 
until his wifé heard that he had signed a relinquishment, which was 
the first time that he became aware that the paper TEEN, by him was 
of that character. 

Armstrong and his witnesses deny that Minas was drunk when he 
signed the paper, and Porterie, who read it to him in Spanish, is quite 
certain that he was sober and understood the nature of the paper, as 
he said “all right” at the conelusion of the reading. The testimony of 
this witness is somewhat weakened, however, by his statement that 
Miranda was to give him. twenty-five dollars for interpreting the paper 
‘to him. He says this was Miranda’s “own proposition.” A sober man, 
who was intelligent enough to comprehend the nature of a paper which 
was written in a language which he could neither Speak nor read would 


not be likely to make such a proposition. 
_ When Miranda was told by his wife that she had been infontied that 
he had relinquished the land, the interview which followed between 
them had the effect to sober him up, and resulted in an affidavit by 
her, in which the circumstances under which the paper was executed 
were set forth. This affidavit was forwarded to the local land office, 
‘aud on the 10th of June, 1887, the clerk in char ge of the register’s office, 
wrote her attorney, among other things, saying: | 
I have to advise you that on May 14, 1887, a paper purporting to be a relinquish- 
ment, executed May 13, 1887, by Jesus Miranda, before D. H. Wallace, notary public, 
accompanied by a timber-culture application of John S. Armstrong for SW. 4 of Sec. 
13, T.1N., R.4 E., was received in this office. 
Said selina sumer and application have not been acted on by reason of the office 
of register being vacant, during which time no filings or entries can be made. | 
If the facts are as stated by the wife of Miranda, he was non compos mentis at the 
time of executing said relinquishment, and incapable of doing any act legally to de- 
_prive either himself or his family of what rightfully belongs.to them under the law. 
Miranda thereupon made an affidavit, in which he detailed the: facts 
and circumstances connected with the transaction, which was forwarded. 
to the local land office, accompanied with a demand for the return of 
the relinquishment to iin: 
Under date of June 17, 1887, the clerk in cates of ie eeuistans 
Office, addressed a letter to Miranda, in which he said: 


Sir: In answer to a letter of the 16th inst., from your attorney, requesting the 
return of your relinquishment of homestead antes No. 544, executed before D.H. 
Wallace on May 18, 1887, I herewith return said relinqiishment, leaving your home- 
stead entry outstanding and intact on the records of this office. 

Very respectfully f. 
| C. E. DAILEy, 
| Register’ 8 Office. 


That velinqnishment forms part of the record before me. Across the 
face of it is written the word “void.” It was introduced upon the trial, 
to show that it had never been filed as required by law, and that there 
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| - was no Pane of: any kind or + character upon it, te: indicate ‘that ‘it had 
.. ever been in the land office at Tucson. It was identified by receiver: — 
% Smith, by a pin hole, which he said was made by him in pinning the 


relinquishment and Armstrong’s timber-culture application together. 


- Upon the. trial it was stated by Miranda that he was ready and willing 


to-pay back to Armstrong the $75 which he had received from him. It 


was also in evidence that on the 17th of May, 1887, the day final proof | 


was advertised to be made, an agreement was made between Armstrong 
and Miranda’s attorney, by which Armstrong was to be paid $150 for 
the $75 which he paid Miranda, and for his expenses in connection with 
the relinquishment and his proposed contest, and he was to withdraw 
all objection to the final proof, and all anime to the land. The next 
day Miranda’s attorney tendered Armstrong $100 in gold, and promised 
to pay the balance in four days, which was according to their agree- 
ment. Armstrong declined to carry out his eer eement of the day before, | 
and hence the contest. | | 
As to the value of the property, Aanistnen g and ii witnesses placed . 

. it at from twelve to fifteen hundred dollars, and Miranda at $3000. He 
had lived wpon the tract continuously for eleven years, having purchased 
the improvements of a former occupant for $300. He had cléared and 


ditched the land, built a house of four rooms, erected other buildings, . 


dug a well, planted peach and pomegranate orchards, and several hun- 
dred trees for timber, and had cultivated to erop from forty to eighty 
acres each year.. This constitutes and concludes & condensed moe, 
of the case. | 

It is well settled that a calinGuinaionts to be aihective: must be. the 
voluntary act of the entryman. O’Brien 2. Richtarik. (8 L. D., 192). 
From the evidence and circumstances of the case at bar, it is clear to 
my mind that Miranda did not voluntarily and knowingly execute a 
relinquishment of the land in question. Ihave given the substance of 


. the evidence connected with its ere) and. need nou refer to it. 
. again. | 


In the case of Wiley v. Raymond (6 Li D. | 246), ‘it was hela that. the 
purchaser of a relinquishment can acquire no rights to the land by.vir- — 
tue of his purchase, and his rights as a settler must date from the time 
- when he made actual personal settlement. The same case also held 
that “a reliuquishnient amounts to nothing, so far as releasing the land 
is concerned, until it is filed.” In the case at bar, Armstrong has never 
“made actual personal settlement upon the land, neither has the relin- 
quishment ever been filed. It was sent to the land office with other 
papers, on the 14th of May, 1887. At that time the -office of register _ 
_. at the Tueson land district was vacant, such vacancy having occurred 

on the 4th of March, 1887, and continued until the Sth of J uly of that. 
7 year. : 

A vacancy in the office of either the register or the receiver. sdiscaalt: . 
fies the remaining incumbent for the performance of the duties of his 
own office, during the period of such vacancy. Graham v. Carpenter. 
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(9 L. D., 365), In commenting upon the case of Graham v. Guana: 
and of the situation of affairs in the Tucson land district during the 
vacancy in the office of register, the Department, in the case of Williams 
v. Loew (12 L. D., 297) said: | 


When a vacancy occurs in the office of register or receiver, the machinery of the 
office stops from that moment, and cannot be put in motion again until the vacancy 
is filled, and any act of the survivor during the vacancy, unless he is acting de facto, 
is an absolute nullity. But when the vacancy is filled, the machinery of the office 
resumes its work, and the register and receiver, in the exercise of official duty, pro 
eced to adjudicate aj] cases on file and pending in their office. : 

As already stated, the relinquishment in question was received at — 
the local land office while the vacancy in the office of register existed, 
and while the machinery of the office was stopped, and it was there- 
fore never filed therein. Before the vacancy was filled, it was returned 
to Miranda, so that when the office resumed its work, ‘there was noth- 
ing connected with such relinquishment for the register and receiver to 
adjudicate. The entry of Miranda has never been canceled, but is still 
“ outstanding and intact on the records of the office,” according to the 
statement of Mr. Dailey, of the register’s office. Mr. Armstrong has 
never paid any part of the amount which he claims was agreed upon 
between himself and Miranda, as the consideration for the relinquish- 
ment or for the land, except the $75 mentioned, which Miranda has 
offered to return, tog ether with compensation for any costs or expenses 
‘incurred by Armstrong up to the time the contest was initiated. He 
also continued to reside upon and cultivate the land, wp to the time of 
his death, and his widow and children have ever since resided upon and 

cultivated the. tract. 

I’rom all the facts and circumstances of the case, and 1 in view of the 
decisions of the Department, applicable thereto, and herein cited, my 
conclusion is, that the decision appealed from should be reversed, anc 
that the homestead entry of Miranda. should 1 remain intact. It is so 
ordered. 7 

(Questions relatin g to the final proof of Mir anda, are not before the | 
Department for determination, not having been passed upon by you. 
The record of the case, including such proof, is EnOEGTOEE returned for 
your action thereon. | 


MINING CLAIM—PUBLICATION OF NOTICE. 


Z CONDON ET AL. v. MAMMOTH Minine Co. 


‘The notice of application for mineral patent must be pune in the: © newspaper | 
. nearest to the claim, 
Secretary m oble to the Commissioner of the aed Land Office, Febru- 
ary 5, 1892. 


On sien 6, 1886, the Mammoth Mining Conivany filed its appli- 
cation for a patent for the es a lode claim i in Tin tic nS district, 
Juab county, Utah. 7 


j 
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“ Rotiee of said eaotcation: was published for: sixty days i in the Terri 
torial Enquirer of. Provo City, Utah. No adverse claim was filed, and. | 


on. December 19, 1887, an entry-was allowed. 


_ On August 29, 1889, Pat. and Matt. Condon filed a protest against _ 
‘the. issuance of a natent on said entry, claiming to be the owners of a’ 
- greater portion of the land by reason. of prior Ss les oe locations, 


and asserting that, —_— 


the notice of application for the patent was published in an. alleged newspaper 


known. as the Territorial Enquirer. That the same is published in Provo City, Utah 


county, a distance of one hundred and twenty-five miles from the claim known as - 


7 the Bradley claim, and from the mining district in which all of the claims in contro- 
versy are situated; that at the date of said publication, there was a newspaper pub- 


‘lished in the same county in which the Bradley .claim and Tintic mining district 


are situated, The Ensign, published in } Nephi, the county séat of Juab- county, in 


which the said mining ae is situated, and a distance of twenty-five miles from the | 


claim. 


- On October 30, 1889, you aivected a snegiae to be had 


‘to determine whether the publication of the notice of application for pavent for said . 
Bradley lode claim was made in the newspaper nearest the claim, i in accordance - 


with the law and regulations thereunder. 


The trial was had on December 26, 1889, and after eouniderine the. 


| evidence submitted erent on April 19, 1390, the POR Eton and receiver 
found that,— | 


The protest was well cane, and that the notice was scaee salad according to. 


law, and recommend that the Mammoth company be required to commence anew all 
proceedings concerning the Been of their ep Paeaee for oe for the 
| Br adley lode mining claim. 


The Mammoth Mining Company appealed from aide finding to your a 


office, and on October 25, 1890, after considering the case, you affirmed 
the finding of the register and receiver and held the miner al entry for 
cancellation. | 
An appeal has been taken from your erent to this Department. - 
The only question in‘issue is as to whether or not the notice of the 


a for patent of the Mammoth Mining Company was published | 


according to law. If it was, under the provisions of Section 2325 of the 


“Mining Laws, Revised Statutes of the United States, the protestants. 


in this case can not now assert an adverse claim. 


A statute providing for the service of notice by publication shold 


be strictly followed in order to give jurisdiction.. 


| I have considered the evidence in the record, and am of the opinion 
_ that your judgment, from which an appeal has been taken, is sustained 


_ by the facts shown in the record. The case cannot be properly referred 


_, to the board of equitable adjudication for settlement, because no legal 


- notice having been given of the application for patent, no opportunity 
- has been given protestants to assert their rights, if they have any. 


You will suspend the entry made by the. Mammoth Mining Company, : 


| and a new notice should be published. 
‘Your judgment is accordingly modified. 


: tit . 
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REPAYMENT _PURCHASER AFTER CAK CELLATION. 
ALBERT G. CRAVEN, | 


A purchaser of land at an administrator’s sale, subsequent to the cancellation of the 
entry, acquires no right to arepayment of the purchase money Bee Py the orig- 
inal entryman. 


First Assistant Secretary Chandler to the Commissioner of the General. 
Land Office, February 4, 1892. 


T am in receipt of your letter of December 17, 1891, transmitting for 
_ any action thereon the application of Albert G. Cravens, for repayment 
of the purchase money paid by James Montgomery for the NE fof NE 4 
of section 10, and the SE 4 of section 3, T. 19 N., BR. 15 W., Baesville 
land district, Arkansas, anes ed by ian on. eee 2%, 1840, under the 


pre-emption act of June 1, 1840 (5 Stat., 382), Sipplemertal to the act | 


of June 22, 1838 (idem 251), which entry was canceled by you on June 
19, 1841, “because-the law did not allow entries of quarter quarter sec- 
tions tnless they are residuary oues created by the previous operation — 
of the act of April 5, 1832 (idem 503).”. You state that said Craven 


‘made application for repayment in 1878, and filed his affidavit alleging | | 


that he is the holder of said land under a direct claim or title from said 


Montgomery, and he was required to furnish the original or certified 


copies of the deeds of conveyance, or an abstract of title to prove his 
assertion; that in July, 1879, the attorney for said Craven advised 
your office that the records of the county had been burned during the - 
-warand hecould not comply with the requirement; that thereupon you 
advised him that the best thing for him to do was to go toa court of 


chancery “ and have his claim of title decreed in him;” that it appears — 


from the accompanying affidavit of H. Fee that “all of the above de- 
scribed lands was decreed to the said A. G. Cravens by the chancery 
court of Marion county, Arkansas, at the spring term of the court in 
the year 1873,” in a sutt between A. G. Cravens, plaintiff, and John 
Coy, aaminietraior of the estate of Thomas G. McClure, deceased, de- . 
fendant, and that all of the records of said court have been destroyed 
by fire; that in lieu of the record Mr. Cravens has filed a bond to save 
the United States harmless from loss on account of any other person 
claiming title to said land. You also state that it appears that Mr. 
Cravens “is entitled to the relief applied for.” From the papers be- 
fore me I am unable to concur in your recommendation. Mr. Craven 
purchased his claim at an administrator’s sale long after the entry of © 
said land by Montgomery was canceled upon the records of the Land 
Department.. Under the law as it existed at the date of said cancella- 
tion, Mr. Montgomery could not have received repayment for the land. 
4 Op. Atty-Gen., 227-253.) | 
At the time ‘of the alleged sale by the administrator, the | land in 
question Was & part of the public domain, and no State court can make 
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“a valid nooree of title to parties of any part of the public lands, SO long | 


_— as the title remains in the United States. This doctrine is funda- : 


mental and needs no citation of authority in support thereof. Mr. 
Cravens has acquired title to this land thr ough purchase from a sub- 
sequent entryman who entered the lands shown on the records of your — 
office to be a part of the public domain. His purchase at an adminis- 
-trator’s sale long subsequent-to the cancellation of said entry gives 
him no claim against the United States which would warrant this De- 
partment in directing a repayment of the purchase money paid by Mr. 
Montgomery, the original entryman. Ozra M. Woodward (2 L. D., 688). 
aca application must be, and it is Bene Ys rejected. 


‘HOMESTEAD ENTRY— , SBANDONMENT— -DEATH OF ENTRYMAN. 
- BROWN vQ. NAYLOR. | 


A contest against the entry of a deceased -homesteader, char ging shandoument on. 
the part of the entryman and his heirs, must fail, where it appears that said en- 

tryman died prior ‘to the expiration of six months from date of entry, and his 
_ heir subsequently complied with the law in the matter of cultivation. 


A contest should be dismissed where the default. charg or éd1 is cur red in good eae before 
the local office agquires jurisdiction i in the case. 0 os 


Furst Assistant Secretary Chandler to the Commissioner of the General 
. | Land Office, Hebr wary 5,.1892, | 


I have aousidewea the case arising upon the appeal of J olin: C. tows 
| from your decision of March 7, 1890, dismissing his contest against the 
homestead entry of E. M. Naylor (deceased), for the SW. 4 of See. 10, 
T.75., BR. 36 W., Oberlin land district, Kansas. | - 
ee | aylor made homestead: entry of said tract March 25, 1885, On 

September 4, 1885, he died. . . 
On December. 11, 1885, Brown filed affidavit of sented ‘alloeitie that 
neither EK. M. Naylor nor his legal heirs and ORNs had oa 
| ued or made any improvements upon the tract 


_ On February 18, 1886, the local office entered judgment for default, ont 


Sogatnt the entryman. 


On July 9, 1887, Samuel Naylor filed aieusen for rehearing, Bree - 


under. oath that he was the father of said-E. M. N aylor, and his only 
heir;.that no notice of said contest had ever been served upon him ;.. 


7 a apa setting forth other reasons why a rehearing should’ be granted. 


The application was ‘transmitted to your office; and. yon, on March | 

- 20, 1888, ordered a. rehearing, in case an: amended affidavit of ‘contest 
should be filed. The affidavit was ‘amended so as to read as follows: | 
That the said E. M. Naylor, or his legal representatives, have: never settled upon . | 


‘or made any improvements on said land, but that said land has been wholly 


ae ‘ubandoned- by both the entryman, and: his: ‘heirs and legal representatives, from _ 
~ March 25, 1885; up to and including December 17, 1885 ; and that he and: ae had 
failed to reside upon, improve, ‘and cultivate said land. : ? | 
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Hearing was had November 22, 1888. After senonne the tes- 
timony, the local officers accom vended the cancellation of the entry. 
_ Naylor appealed to your office, which decided in his favor. eheupn 
the contestant appealed to the Department. 

“The testimony shows that the entryman was an unmarried man; that 
after along sickness with typhoid fever he died, on September 4, 1885 ; 
that his only heir at law was his father, Samuel ‘Naylor; that the iat 
ter,in May and June, 1886, caused ten acres of the land to be broken and 
planted to corn—and that this was the first cultivation of the land; 
that in 1887 said ten acres were sown to millet, and five acres more 
were broken; and that in 1888 the fifteen acres previously broken were 
planted to millet, corn, and cane, and five acres more were broken. 

Your decision held that, as the entryman had died before the expira- 
tion-of the first six months after his entry, no cause of action would 
lie against him on the ground of abandonment; that no contest should 


have been prosecuted against the entry until notice had been served. 


upon his legal representatives; “jurisdiction over the parties in. in- 
terest must therefore date from the time service of notice was had upon 
the heir and legal representative of the entryman”—which was on Oc- 
tober 4, 1888 ; that the heir caused the tract to be cultivated every . 
year after the death of the entryman to the time of’ the contest; that 
the law does not require the heir of a deceased entr yman to reside wpon 
his homéstead claim, provided he cultivates the same; and you: there- 
fore dismissed the contest. ° 

-T concur in the conclusion’ reached by you in all respects, aieent as 
- your holding that, ‘under the circumstances of this ‘case, jurisdiction - 
-inust date from the tinie when service of notice was. had mon the heir 
and legal representative.of the entryman. 


When said heir and legal repr esentative, on J uly 9, 1887, filed appli. - . 


eation for a rehearing, he made himself a party in the case, and’ must 
be considered as. having. notice from that. date. (See. Smith » Wash- 
burn, 12 L.. D., 145. Anderson v, Rey, ib. , 620). | 

Your error ‘ this respect, however, in no way ‘invalidates the conclu. 

sion reached by. you that the contest should be dismissed. “More than. 
a year prior to the date last named he had proceeded i in good faith to 
_ cultivate the tract; and if he can. be considered as. having at any time 
~ been.in laches, such laches was cured before the date when the local office 


acquired jurisdiction. | 
Your decision. dismissing‘the } contest is therefore affirmed. 


Ee 


. UNIVERSITY LANDS_EVIDENCE. OF TITLE... 
‘Stare OF MONTANA. 


University seleeioas located. and approved under the act of February 18, 1881, prior 
tothe admission of the Territory as a State in the Union,’ required: no further : 
- act to complete title ther eto except 1 the admission of ‘the Territory, and the cer. | 
tification of such lands to the governor. of the Territory is sufficient eyidgiiee of | 


title. 
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ior Seor etary Noble to ‘the Commissioner of the General Tan ee Feb: 7 
| any 6, 189.2. | 


: oi am i in receipt of your communication of J anuary: 16, 1899, crater: 


te ting a list of selections made for the Territory of Montana, under the 


provisions of the act of February 18, 1881 (21 Stat., 326), granting to 
the Territories of Dakota, Montana, Arizona, Tdaho; and Wyoming 
-goventy-two sections of land for university purposes. Said list of selec- 
tions was approved by the President, March 18, 1889, and the lands | 
embraced in said list were withdrawn for the purposes indicated. in 


a said grant. » 
- You submit the acon: as to whether the certification of said list .- 


of selections by your office, on April 8, 1889, to the BOvOTnOT of. Mon- 

tana, conveyed the legal title to said ine 

_ ° The act of February 18, 1881, granted to each of the territories named | 

therein seventy-t CWO escHone of unappropriated public Jands, for the. 
use and support of a university in each of said territories when they | 
‘shall be admitted as states.into the Union, to be selected and. with- 


drawn from sale.and located: under the direction: of the. ey ofthe. | 


Interior and with the approval of the President. | 
_~ The lands embraced in list No. 1, transmitted with your letter, were 
| ealacted by a duly authorized Beant of the Department, and withdrawn 
from sale and located, with the appr oval of the Pr esident, on March.18, | 
1889, in fall ieapi nce with the provisions of..the act of February 18, 7 
| 1881. No further action was. necessary to perfect and complete the title . 


: to these lands under the grant, except the admission of the territory as —_ 


a state in the Union, and the selection and location of said tracts in 


part satisfaction of the grant to said territory being intact November 8, 
+ 1889, when the admission of said-state into the Union became complete : 


| “ainda the enabling act of Fébruary 22, 1889 (25 Stat.,.676), the title of 
*. the state to said lands became. commlete and related back to the. date of 
the selection and location of the same, and the. certification of said list — 
by your office to the governor.of Montana was sufficient evidence of the — 
title of the state to such land, wi eoue further. action on. the part of. the . 


ae government. 


 . Besides, the’ 14th. sesuen of the: act. of: Reoraary 99, 1889, proves: - 
that the lands Seal to Dakota — eee by the act. of Heber | 
18, 1881, ae 


are Lereby er in the states of South Dakota, North Daléte, and Montana, re- 


| - spectively, if such states aré admitted into the Union, as:provided in this act, to the . 


extent of the full quantity of seventy-two sections to each of said states,. and any — 


7 > portion of said.lands that may not have been selected by. gither of. said. territories of 


Dakota or Montana, may be selected by the respective states aforesaid. 


- Itis apparent that-it. was intended that the. absolute title to the spe- 
7 ais tracts selected and located, in. compliance with. the requirements : 
of the grant.of February 18, 1881, should, upon its admission, immedi- 
2 4 ately vest in the state, as it required no: further action on ae part ¢ of 
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the government to give the grant pr ecision as to those tracts, an as 


to any portion of said lands that had not been selected provision was ing : 


made for the selection of such lands by the state authorities. 

IT see no reason for any other action of the Department upon sid : 
list, there being no statutory. provision requiring the issuance of pat- 
ent, and said list i is therefore herewith returned. oo 


RELINQUISHMENT—APPLICATION TO ENTER-—CONTEST. 
GILTNER v, HURSTIS EL AL. | 
A. see nguielnent: accompanied with an application to enter, filed simultaneously 


with an affidavit of contest defeats the right of the contestant to proceed ug ainst 
the entry thus vacated. - 


Pir st Assistant Seor etary Chaidler to the Commissioner ‘of the Ge ab 
Land Office, Februar y 5, 1892. SO 


This record presents the appeal of Charles B.Giltmer from your judg-— 
ment: affirming the action of the local officers rejecting his affidavit of 
contest een the timber-culture entry of Henry M. Huestis for the 
W.4 NE. 4, Sec. 5, T. 6. N., BR. 38 W., McCook, Nebraska, and. canceling 
said Snir aoen rolinauish went ppesenited by Henrie }', Hole and allow-_ 
ing the latter to make homestead entry for said land. | 

Huestis made his timber-culture entry for the entire NE, J 4 of said 
Sec. 5, May 6, 1885. Said entry was canceled by relinquishment as to 
the E. $ of ead cua February 19, 1887. 

- On February 27, 1889, Huestis pected. a relinquishment. of the re- 
‘mainder of his entry, to wil, the “ eighty” here in question. 
On the morning of March 1, 1889, upon the opening of the local office 


- Giltner presented his contest- affidavit and Hole presented with said last 


relinquishment his homestead application for theland. The local office 
rejected Giltner’s affidavit and allowed Hole’s entry. Giltner appealed. 
By letter dated September 23, 1889, you directed a heari ing to determine 
the rights of the parties. Such hearing, at which parties appeared 
with counsel, was commenced at the local office December 6, and pro- 
ceeded with upon different days until December 9, 1889, when it was con- 
cluded. ‘The local officers rendered-their joint opinion that Hole’s eutry 
should remain iutact and that Giltner’s contest should be dismissed, — 
Giltner appealed from this ruling, whereupon by decision dated J uly 3, 
1890, you affirmed the ruling below. On J aly al, 1890, Gilmer filed a 
motion to review said decision. | 

On October 13, 1890, you denied this motion, whereupon Giltner fled | 
the pending ee -* 

It appears that for a Consideration | of $900. Hole bought Hues- 
tis’s improvements on the land; that February 27, 1889, ‘Huestis de- | 
livered. to him his aS relingui uishments that Giltner hearing of said 
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os tr sneseuicts star ted same day overland to the local office to contest = 


the Huestis entry; that the following day Hole. proceeded by rail © 


i : R to the local. office to present said relinguishment and make applica- 


tion to enter the land; that. Giltner arrived in MeCoox about 11 p. m., — 


be ‘February 28, and Hole about 4a, m., March 1, 1889; that both parties — 
| were at the local office at 9 a. m. March 1,1889, when it was opened for — 
_ business and that they eee the office together, : Giltner then pre- 

sented his contest affidavit, alleging the Huestis entry to be specula- 

__ tive, to a clerk who endorsed it filed at 9 a. m.,sharp, March 1, 1889.” 


_. Inthe meantime Hole inquired of another clerk for the tr act book 
and after examining it, pr esented with ‘Huestis’ relingaishment | his said 
homestead application. 

Hole’s application was then received and endorsed filed March 1, 


= 1889, at 9-o’clock and 4 minutes.” — 


Shor tly thereafter the receiver aseuinad: to ratify the said endorse: 
ments, finding that Giltner’s affidavit and Hole’s application were pre- 


a sented simultaneously. Giltner’s affidavit was accordingly endorsed: 
6A ffidavit of contest and application rejected for the reason that Henrie 


~ P: Hole made homestead application with relinquishment and was in- 
the office at the sume time being the first party to look up said claim | 
on the plat record both being filed at or about the same time.” 
‘The local officers and yourself both find that Giltner’s affidavit was 


- . filed a few minutes before Hole’s application, but concur in the conclu- 


gion that the rights of Hole are the better. This conclusion is reached — 
- upon the theory that Giltner’s contest was initiated with knowledge of 
7 Hole’s purchase of Huestis’ improvements and that the latter's relin- 

'. quishment was not induced by said contest. | | 
It is urged on appeal that Giltner’s contest attidavit ete ‘pr esented 


- » pefore Hole’s application, the latter’s rights are inferior. Itis true that 
a contestant’s rights attach with the filing of his affidavit and are prior’ 


to those of a. subsequent applicant who presents a relinquishment. 


Webb v. Loughrey et ai. (10 L. D., 302). But it is also true thatthe — 


filing of a relinquishment Récompanied by a pre-emption. declaratory | 
statement defeats a simultaneous application to contest the ye thus 
vacated. Leev. Goodmanson (4 L. D. , 363). | 
- Giltner’s contest affidavit was, it. appears, handed over the counter 
_at the local office a few moments before Hole’s application. But this . 
was done while the latter was examining the tract books to ascertain | 
the status of the land. Such examination being manifestly a proper 
pr eliminary to Hole’s application and. being immediately followed by 
- the same, constituted the initial act in making it. Consequently his 
rights as applicant began with his inspection of the tract book. ® 
' Hole’s application with Huestis’ relinquishment may thus be consid- 


| : ered.as. simultaneous with Giltner’s application to contest. Under the — 


doctrine announced in the case of Lee v. Goodmanson, supra, the Hues- — 
 tis-entry, by reason of said. relinquishment (section 1, act May 14, 1880, | 
14961 —You 14———10 
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21 Stat., 140), ‘expired simultaneously” with the filing of Giltner’s 
affidavit which, consequently, “found no entry to contest.” It follows, 
YT think, that Giltner’s contest has been propery rejected. for contlict 
with Holes application. to enter. . 

Your judgment is affirmed. 


| f dD 
- OKLAHOMA LANDS—HOMESTEAD—LOWNSITE. ur 


Davis v. FOREMAN. }- LC (3 é. Me 


An application of a homesteader to purchase, for townsite” ‘purposes, under section 
22, act of May 2, 1890, lands embraced within his homestead entry, can not be 
allowed except on due showing that the applicant 1s entitled to perfect entry 
under the homestead law, and this question must be determined without refer- 
ence to the fact that the land is occupied and required for townsite purposes. 

A homesteader who has voluntarily ceased to exercise control over the greater part 
of his land, and entered into a lease of such part, to a townsite company, by the 
terms of whieh he agrees to convey title to such part of the land, when his 
claim thereto is perfected, is disqualified to perfect title as a homesteader, and 
hence can not purchase under section 22 of said act. 


Seeretury N oble to the Commissioner of the General Land Office, February y 
6, 1892, | 


On April 23, 1889, J ohn A. Foreman filed soldiers’ Sdecaies state- 
ment at the Kingfisher, Oklahoma, land office, for the NW. 4 of Sec. 9, 
T. 12, R. 7, and on the 11th day of May, 1889, he made “homestead 
entry ‘for the same. On August 9, 1890, he made application to pur- 
chase said tract under the second provise to section 22 of the act of — 
May 2, 1890, 26 Stat., 81, alleging that said land was occupied for town- 
site purposes, and he filed plats of said land as a part of the townsite 
of El Reno, which plats was approved by me. 

On December 16, 1890, he submitted final proof 1 in penanodt of said 
application. At the hearing, Anson A. Davis appeared as a protestant, 
and cross examined the claimant and his witnesses, and afterwards, 
viz., on December 17, 1890, filed a duly corroborated affidavit of con- 
test as provided by section seven of the circular of instructions under 
the proviso above mentioned (11 L. D., 68). 

In this affidavit Davis charges on information and belief, that said 
homestead entry was illegal and void, for the following reasons: 

First, That said entryman, John A. Foreman, did enter upon and occupy a portion 
of the lands open to settlement under the act of Congress of March 2,:1889, by the 
President’s proclamation of March 23, 1889, prior to the hour of 12 q’clock noon, of 
the 22d day of April, 1889, and subsequent ao the date of said act, and contrary to 


its provisions ; 

Second, That said entry was not made for the sole use and benefit of said Fore- 
man, nor was it made for the purposes of cultivation and other agricultural opera- 
tions, but was made with the view and purpose of locating and establishing a town 
upon said tract, and with a view and purpose of speculating in the sale of portions 
of said tract for townsite purposes, and said entry was made in the interest of other 
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persons composing or subsequently composing, a townsite company or aesaen ; 
known as the Oklahoma Townsite and Land ‘Company: or some similar designation ; 
Third, That said entry was made and procured through fraud, in that, to wit, 


_ that said entryman, and the individuals composing or subsequently composing said 


company, did confederate and conspire to procure title to said tract as a townsite 
by and through said John A. Foreman in the interest of said townsite company, and 
for the purpose of dealing and speculating in portions of said tract as town lots, 

for the benefit of said townsite organization, and the individuals composing the 
same, : 

That in, pursuance of such unlawful collusion, said i ohu A. Foreman and said 


townsite organization, did at or about the date of said homestead entry proceed. to. 


lay off a large portion of said tract into streets, lots, and blocks, and, under a lease 
given by said Foreman to said townsite company, proceeded to sell interests in lots 
upon said tract and to deal and speculate in such interests, which said dealings and 
speculations have continued to date. Affiant further saith that this proceeding is not 
initiated with a purpose of harassing the claimant and extorting money ftom him 
under a compromise, but is made and prosecuted in good faith with the object of - 
securing the cancellation of such fr audulent entry and to prosecute to final. determi- 
~ nation. 


This affidavit is corroborated by William T. ae who swears 7 
that he is well acquainted with John A. Foreman and the tract of land 
‘Inentioned in the foregoing affidavitof Anson A. Davis. “That he has 
read the foregoing affidavit of Anson A. Davis and that he knows of 
his personal observation that the matters set forth in the first and 
second allegations therein are true, and that from common report and 
from personal observation of what has transpired upon the tract in con- 
_troversy since the 23d day of April, 1889, he verily believes the matters 
set up in the third allegation are true. That he knows of his personal. 
observation of the dealing in lots of said townsite company upon this 
tract during a period from about the middle of May, 1889, to date.” 
The final proof of Foreman, and the contest of Davis were submitted 


by the local officers for your consideration as required by the instruc- a 


tions. In their letter of transmittal the local officers say: 


The proof certainly shows a condition of affairs which is, to say the least, very . 


. questionable on the part of Foreman, and that he was in the territory prior to April 
22, 1889, without right seems clear. It seems to us that the evidence taken on final 
proof is sufficient of itself to warrant you in cancelling said. entry, yet another fact 
is apparent to this office, i. ¢., that the townsite occupants are all willing and anxious 
for the proof to be approved and that. Foreman be allowed to make said entry and 
the opposition comes from parties not interested in the townsite occupants or settlers. 
Davis has a homestead filing and is living near arival town, while the others have 
had trouble with Foreman, . 


In your decision rendered. oe 19, 1891, you state that the affidavit 
of Davis would be sufficient to justify the ordering of a hearing ‘“ were 
sufficient evidence not already ‘before me upon which to determine this 
case.” 

You found that Foreman had not entered the Vervitory of Oklahoma | 
in violation of the law, nor the President’s proclamation thereunder, 
that he had complied with the requirements of the homestead law, and 


Was entitled to make payment for the land and to receive final certifi- 
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cate therefor, and in accordance with your decision final certificate was 
issued to him nine days thereafter, viz., on May 28, 1891.. 

Your decision was based entirely upon the evidence of Foreman and 
his witnesses, none having been submitted in opposition to his claim. 

You denied the right of appeal, and upon Davis’ application to this 
Department, the entire record in the case has been transmitted for my 
consideration. 

‘Ha parte statements and affidavits containing charges and counter 
charges of bad faith, ete., ‘should not be allowed to operate to the prej-. 
udice of the legal at of an applicant before the Land Department. 
The question to be determined therefore is, should the hearing be or- 
dered, or should the entry be canceled upon the showing made by the 
éinimant Foreman himself ? 

The law under which he applies to mee entry pro ovides— 
that in case any lands in said Territory of Oklahoma which may be oceupied and 
filed upon as a homestead, under the provisions of the law applicable to said terri-’. 
tory, by a person who is entitled to perfect his title thereto under such laws, are re- 
quired for townsite purposes, etc. 


The qualifications of an applicant are thus ey defined: he must 
have been one who had made homestead entry for the tract in accordance 
with the provisions of the homestead law as applied to the Territory of 
- Oklahoma—not only must he have been qualified as to age, citizenship, 
etc., but he must have complied with the requirements of the proclama- 
tion of the President of the United States, in the matter of not enter- 
ing within the limits of said Territory until after 12 0 ‘clock noon, on ~ 
April 22, 1889, | ; 

| Bliminating the first clause in the words describing the qualifications 
of an applicant, the law will read, 

that in case any lands in said territory of Oklahoma, which may be occupied and 
filed upon asa homestead by a person who is entitled.to perfect his title thereto 
nuder such laws, are required for townsite purposes, etc. . 

Admitting that Foreman made a legal entry, the question that re- 
mains to be determined is this: is he entitled to perfect title to the land : 
embraced in said entry, under the homestead laws? and this question 
must be determined without any reference to the fact that the land 18 
occupied and required for townsite purposes. 

The principal evidence submitted by Foreman in snppert of his appli- 
cation was given by himself, and from this evidence I quote, as fol- 
lows: : 

Q. 112. What was the first building or structure oieed on the tract of land in con- 


“‘troversy ? 
A. A boarding house. 
Q. 113. When was it built? | 
A. Ido not know. Jt was built in my absence and without my knowledge. 
Q. 114. When did you learn of its presence there first? 
A. On the 17th day of May, 1889. 

~ Q. 115. When did you last visit the tract in contr oversy prior to that day? 

. A. I left on the 1dth for the south. . 
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Q. Lue. Was that: puilding constr noted there during the fr ee oc that intervened ; 
between the 14th and 17th? | 

A. It must have been the 13th instead of the 14th that I left. On the 13th I left in 
char ge of my claim in my tent Mr. Isaac Galonick and Mr. Barwise, to temain and 
take care of matters until my return, giving them special instructions to prevent 
any parties from coming on the place; as an attempt had been made about the 12th 
by four wagons loaded with men and effects coming onto the place, and informing 
me they intended to start a townsite: I gave them to understand that I would not 
permit it, as long as I could hold my homestead filing. I do not know who they 
were, but they took the advice and left. There had another party attempted to es- 
tablish a townsite on the flats on the lowlands or the.valley. They also were de- 
feated by the holder of that claim.. This. caused the instruction to the aforenamed 
parties to prevent any settlement. on or jumping of my claim. LI instructed them 
that if any effort was made to call upon the military. During my absence the 
parties came and moved on and defied my men to put them off; the military was in- 
voked; they refused to ‘act without the orders of a U. 8. marshal; the marshal was” 
‘ivoked: came to the ground and after a consultation with the intr uders withdrew: 
without calliug on the military to help him. Upon my return. fr om the south to the 


South Canadian I was informed that I had a town on my place. LIasked who the ~ 


parties were; they could, not name them. Next morning I went dir ectly to Fort: 
Reno to find ‘cit what had been done and who they were. I there found out that — 
there was.a company and that the military could not act without the orders of a U. 
S. marshal. . I then went out to the homestead; I found a group of men actively en- 
gaged i in surveying and laying off atown. I found a nwuber of tents, a boarding 
tent with lumber for a floor for a boarding house. They had stopped my plow, | 
which I had contracted plowing for ten acres on the northeast corner of the claim. | 
After waiting afew hours at my own tent to gain full information of all that had ~ 
transpired aud the names of the parties, I sent word to the man that had the con- | 
tract for plowing to complete his contract of ten acres. I then went over to the tent 
representing headquarters. I there met one Dr. Rogers who stated they wanted to 
starta town. I told him that they did not want to start but that they had already done 
it. A proposition to lease was made. I refused to accept. I asked them to vacate 
He commenced to argue the question with me; that he represented a large capital, 
and that he had already given the marshal $75, to leave the claim, and leave him in — 
possession. He further stated that if I would not agree to lease that he would fur- 
nish the money to Dr. Westfall to contest me and he would lease it. I then sent to 

the Fort to see Mr. Evans, post sutler. Having confidence in him to ob tain advice 5 
he advised me to lease a portion of my homestead to the parties as the place was full 
of lot jumpers and by-that means the party might organize a. town government to - 
keep peace. I accordingly on the 19th day of May, agreed with them upon a lease. | 
— Q. 117. Have you a-copy of that lease in you possession or under your control? 

A. No, sir. 

Q. 118. What were the terms of the lease? as to payments and as to the time fox 
which it was given? 

‘A. $1.00 per annum till the title would be ods to the holders. 

Q. 119. Then the lease contemplated the passing of title from you to the oon own- 
ers? 

A. The lot owners would look to me after perfecting my title for theirs. 

Q.120. What portion of the tract did you lease to this town company 7 
A. Three forties, retaining one forty for cultivation. 
—  Q.121. Did you turn over the control of these three forties to the townsite com- 

pany? 
A. Conditional that eee put up a school house. and maintain. a school; put up a 


hotel platted the a paid all expenses, 
\ 
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Q. 122. Did. this company take possession of the lots from these three ae and 
wantin to sell interest or issue leases upon them. 

‘A. The company assumed their rights under the lease to eslcake: 

Q.123. For what length of time ae the leases from the company ron 

A, No specified time. 

Q.124. Did not some or most of them run for ninety-nine years? 

A. I know of none. 

Q. 125. Did not these leases contain an agreement on the petro of the townsite com- 
pany to convey title? 

A. The titles were to be conveyed as soon as re got them. 

Q.126. You ag reed. upon receiving title to transfer title to the townsite ea 
did you not? a 

A. No, six, 

Q. 127. To whom did you agree to eaiseee title? 

A. To the lot owners. 

Q.128. Did not the townsite company in their eae agree to transfer title to the 
lot holders under those leases? 

A.-The custom by the property holders invariably was to come and see me and 
ascertain what I would do in the case and at the time that I received my title, and 
protect their interest. | 

@.129. Will you answer the question? 

A. In pursuance to their lease they had no right to make a title rot me. 

@.130. Is there in the lease from you to the townsite company or. from or in the 
leases from the townsite company to the lot holders any clauses which would give 
the lot holders recourse on you in event of your not transferring title under the cov- 

-enants in your lease? 

A. I don’t know that I ever read any of those leases; I paid little attention to it, 
holding the power in the final settlement to see justice was done. | 

Q.131. If a settler who was not a member of the townsite company wanted to se- 
cure lots in the townsite on this tract how would he proceed to secure the lots? ~ 

(Objected to as incompetent and immaterial. Objection sustained. ) | 

Q.1382. Did this townsite company after receiving your lease and taking possession — 
of the three forties proceed to sell or lease inter ests in lots ther eon? 

A. No, siz. 

Q.133. State what they did? 

A. They platted the ground. 

Q. 134. What next? 

A. When the plat was duly prepar ed fey commenced to guipctenke. 

@. 135. Did they not have an auction sale or auction sales in interest in lots? 

A. No, sir. 


\ 


Q. 136. Did they have auction wales of anything with reference to the lands you - 


leased them ? . 
A. No, sic. There was an attempt made by a party before it was platted and I 
forbid it. 
@.187, Did they not about the 21st day of May, 1889, proceed to sub-lease, for a. 
consideration or considerations interests in these three forties? 
_ A. Plats were not completed till about May 26, or 27th, 1889. At that time I was 
away after my family. ; 
Q.138. Will you answer the question? 
A. I think it was the 27th not the 21st. 
Q. 1389. Was not oats system of sub-leasing in effect a sale of the possessory right 
of lots? 
(Objected to as calling for a conclusion from the witness. Objection sustained. ) 
Q. 140. Was the possession of lots transferred from the company to the lot holders 
by this system of leases or sub-leases ? 
A. By sub-lease. 
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ee 141, How many lots were “sub-leased or rere out to the Rock ‘Island Rail- | 


road? 


( Objected to as faconpotent aaa impr oper and immaterial. pacetions withdrawn.) 
 Q. 142, How many lots were sub- leased ¢ or farmed out to the aidiyicuss compris- 
ing the townsite company? ; 
A. I know of none. | 
@.143. How many lots were set apart to you by the hassles company ? 
A. I took thirty lots. 
Q. 144. When did you take those thicty lots? | | 
A. I designated those lots as a reserve on about the 27th day of May, 1889. 
Q. 145. Has not yourself or your wife signed leases or sub-leases on some of those 


thirty lots reserved by you? 


“A. I have not. My wife has, but not my lots. | 
' Q. 146. Then it is a fact it is, that within six or seven days from the date of your 


homestead entry, you transferred for townsite Pur posse three-fourths o the land — 
: embraced therein to a townsite company? : 


A. ‘No, sir. 

Q. 147. When did you state that lease was made? 
~ As On the 19th day of May. 

Q.148. What was the date of your ovuedtead ante ye 

A. April 23, 1889, was the first one. 

Q. 149. What j is the date of homestead entry No. 939, in your name : 

A. May 11, 1889. 

Q.150. I will ask you again. Then it is a fact that within sini days from the date 
of your homestead entry, you transferred the control of three-fourths of the land. | 
erabraced in that entry to a townsite company ? : 

A. I was forced to agTee UPON a lease. 

Q.151. What kind of force was used to compel you to sign that. lease? 

A, A crowd of lot jumpers. ; 

Q. 152. What kind of force did the crowd of lot jumpers use? 

_ A. They were on the land and tried to get possession of it... 

Q. 153. When did you first find this crowd of lot jumpers on the land? 

‘A. The 18th of May. © 
— Q. 154. On what day did you sign ithe lease ? 

A, On the 19th we agreed upon a lease. 


Q. 155. The control of the three forties leased by you has been in the townsite i 
company since the date of the lease has it? . . 


A. In pursuance to the agreement of the lease. 


| These statements clearly show that. immediately after. making his 
entry, and a year before any legislation was enacted looking to the per” 
fecting of title to lands entered as homesteads, but occupied for townsite 


purposes, Foreman had voluntarily relinquished control of the greater 


portion of the land entered by him; that he had voluntarily ceased to 
occupy the tract for homestead purposes, or for the purposes contem- 


plated by the law under which he was claiming. Foreman attempts to 


convey the impression that the occupation of this land by the townsite 
company was in opposition to his will and against his wishes. Theevi-— 
dence before me is neither satisfactory nor convineing on this point. 


He states that on May 12, a party attempted to make townsite. settie- ) 


ment on the land but desisted at his request, still notwithstanding 


this clear intimation that people were contemplating a townsite settle- 


ment in that vicinity, he, two days later, left the land, as he states, in — 
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charge of two, men, and was absent four days, during which time a — 


company, composed in part at least, of his friends, whom he states he — ° 


had ‘known for years’ and in whom “he had implicit confidence” took 
possession of the tract for town-site purposes. If he was earnestly op- 
posed to the townsite settlement it is difficult to explain his action in 
the premises in accordance with that theory, but, however this may be, 
it is clear that he immediately after his return to the tract, voluntarily 
entered into a lease of the premises to the townsite company, and by the 
terms of this lease he parted with all control of that portion of his claim, 
agreeing to transfer complete title when title was perfected in him. 
The company to whom he had leased and transferred these lands, in 
turn leased and transferred them to other parties, and all this was done 
_ without the shadow of law upon which to base such action. 
The homestead law expressly provides that before a patent shall issue 
_ for land embraced in a homestead entry, a claimant shall make affidavit _ 
that no part of said land has been alienated, except as provided in sec- 
tion 2288, Revised Statutes. Foreman had so disqualified himself that. 
he could ot truthfully make such an affidavit, hence he was not entitled 
to perfect title under the homestead laws. 

It is contended that Foreman had not alienated the iad thus ieasea: 
but I do not so read the homestead law. It is merely repeating a tra 
ism, to say that the homestead law was enacted for the benefit of those . 
seeking homes upon the public domain; the theory of the law is, that 
the land thus entered is to be used and retained as a home, as a place 
of abode tor the entryman and his family, hence said home, said abode 
can not in any event become liable to the satisfaction of any ene con- 
tracted prior to the issuing of the patent therefor. 
~ Jn that provision of the law which requires a claimant to make affi-_ 
davit that no part of the land has been alienated, it must be assumed. 
that the word ‘alienated ”-was used in its ordinary acceptation, and that 
the intention of Congress was to prevent the transfer of possession of 
the lands embraced in the entr y, to another party, the lands were to be 
retained in the possession of the entryman for his home and for the sup- 
port of himself and family. This view is clearly sustained by tue pro- 
visions of section 2288, Revised Statutes; which permits an entryman 
to transfer, by warranty against his own acts, any portion of his home- 
stead for church, cemetery or school purposes, and for the right of way 
of railroads across such homestead and such transfer shall in no way 
vitiate the right to complete and perfect title to his homestead. In 
these cases the entryman has not transferred a portion of the land em- 
braced in his homestead, because the fee is not in him and may never 
be, he has simply-tr ‘ansferred his right of possession to that portion of 
his entry both while the title remains in the government and after it 
has passed to him; but the law provides that his right of transfer or | 
alienation of possession of a portion of his claim shall cease at this. 
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ae and if he attempts any further transfer or eealenaion He shall’ be | 
_ prohibited from completing title to the land embraced in his entry. — | 
In view of the statements made by Foreman, I do not think it will be 
| seriously contended that he did not transfer the three forties or one 
hundred and twenty acres embraced in his entry, and the possession of 
_ the same, to the townsite company. | 
~ .The company had absolute control of the land, it dimpeusd of lots, and 
_.valuableimprovements were placed upon the same by the purchasers, 
and.it would be absurd to suppose that this was done on any other 
theory than the one that Foreman had parted with his interest in said 
‘land or lots. The contention of Foreman, carried to its logical conclu- — 
sion, would result in this, that a homestead claimant, immediately after 
the entry, may transfer possession and relinquish. to another, all the 
land embraced in his entry with a covenant to transfer absolute. title 
as soon as title is perfected in him, and then having been permitted by 


. his grantee, to reside on the land for the required time, he may perfect. 


title upon the theory that there has been no alienation of the land as. 
contemplated by Jaw, as he had no ownership to transfer or alienate. 
It is sufficient to say that such a construction would be contrary to,- 
and utterly subversive of, all the principles of the homestead: law and 
can not be entertained. 
. There can be no doubt in my opinion, as to the iNegality of the action 
of Foreman, and that he considered the same illegal. I find in the © 
Congressional Record, dated J ere 23, 1890, page 740, a ‘record bu 
the following preora once 


Mr. Pernins. I desire to bring to the attention of the committee astatament which 
I have received trom the city of E]-Reno. I ask it to be read to the committee, and 
if there is no objection I will move that the town of E] Reno be excluded from the 
_ provisions of this bill. I ask the statement be read so the committee may be ad- 
‘vised. | | ; 
The Clerk read as follows: | 
In replying to a document signed by J. A. MacDonald and others, we the under- 
signed officials, citizens and homesteaders of E] Reno, most respectfully submit to 
your honorable body the following statement of facts: — .¢, 
The Oklahoma Homestead and Town -Company having ‘leased from three home- 
_steaders three 80-acre tracts of land at a rental of $1.00 per acre annually in advance, 
and having laid said land off for a/town. ‘site, in lots and blocks, and having sub-. 


_ Jeased the same for a consideration in hand paid and a balance to be paid when a. 


perfect title can be made, and there being the most perfect understanding and abso- 
_ lute satisfaction between the holders of the leased lots, the Oklahoma Homestead 
and Town Company, and the homesteaders who have leased the aforesaid company 
their lands, and the Oklahoma Homestead and Town Company having erected and 
maintained a first-class hotel, built store buildings, office buildings, and school 
buildings, made roads in and around the town, built bridges and culverts, sunk and 
equipped public wells, and subsidized stage-lines to the amount of thousands of dol- 
lars over and above all moneys received from the lease of lots: Now, therefor e, We 
respectfully ask that our contracts and agreements between all parties connected. 
_ therewith shall be legalized that they may be fully carried out. . oo 
A. A. Farnham, mayor, Jas. B. Scales, councilman. . 
Alva C. ‘Springs, ues J. A. Foreman, homesteader : 


& 
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Mr. PERKINS. Mr. Chairman, I.am not seuuinied personally with any of iiicz. 
: gentlemen, but Iam told that this memorial recites the situation very correctly. 
Now I do not think it would be right for this committee to attempt in any way to 
legalize what these gentlemen have done. But I ask unanimous consent to submit 
an amendment which will provide that this bill shall not apply to the town of El 
Reno, in Oklahoma. | | . 

In my opinion Foreman is clearly disqualified by the plain provisions 
of the statute from making an entry under the second proviso of sec- 
tion 22 of the act of May 2, 1890, such being the case it is not necessary 
to discuss the character of the cash entry made, as the law clearly indi- 
cates who can, and who can not, make the same. | 

Neither is it necessary to discuss the question as to whether or not _ 
the occupancy of land embraced in a homestead entry by townsite set- 
tiers, would prevent the perfecting of title tuder the homestead law, to 

said land. 

The case before me must be determined in accordance with the law 
as I find it. Your decision is reversed, and the homestead and cash 
entry of Foreman must be canceled, and the land may be entered under 
the provisions of the townsite si applicable to the Territory of Okla- 
homa. 


ee 


PRACTICE—REHE ARING—APPEAL—CERTIORARI. 
BISHOP vw. WALDEN, 


Rule 79 of practice only apylies in cases where the motion for review or rehearing — 
is filed within the time allowed for taking an appeal, and then only suspends — 
the running of time allowed for appeal until the motion is a ac of and due 
notice is given of the decision thereon. 

A writ of certiorari will not be granted where the right of appeal is lost through the 
failure of the applicant to assert the same within the period prescribed by the 
rules of practice. | 


_ Seeretary Noble to the Commissioner of the Cyeral Land Offtee, Febru- 
| ary 6, 1892. 


This is an appuOnnG filed by Gus. Walden, for an aioe under Rules 
of Practice 83 and 84, requiring you to certify the contest proceedings 
and the record in the case of C. E. Bishop v. Gus. Walden, involving 
the SE. 4 of Sec. 20, T. 40 S., B. 2 H., Roseberg, Oregon, to the Depart- 
ment for consider aoa. 

It appears that Walden filed pre- eee declaratory statement. for 
the tract in question July 20, alleging settlement thereon July 13, 1888. 
On November 14, 1888, Puree made application to purchase the 8. 4 of 
the SE. 4 and the NE. + of the SE. 4 of said section, under the act of 
Oonereae of June 3, 1878, (20 Stat., 89), 

In order to determine the rights of the sana claimants a none 
ing was had before the local officers at which both parties appeared and 
submitted their testimony. On January 23, 1889, the local officers de-, 
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Pe ‘cided the case against Walden on the eround that he had en the - 
 traet for the purpose of busmess and trade and not in good faith as a 
- preemption. Notice of their decision was served on Walden January 
-. 26, 1889, as shown by registry return receipt. On the 7th of March, 


: 1389, Walden filed with the local officers a.motion for arehearing before : 


. them based upon alleged newly discovered evidence. This motion the — 
~ local officers on the 21st of May, 1889, overruled, for the reasons that by © 
the exercise of due diligence Walden might have produced said evidence 


at the former hearing, and that said evidence was cumulative in | char- | 


: acter. oo 

On the 19th day of J une, 1889, Walden appealed to your office from 

‘ the decision of the local officers of January 23, on the merits of the case, 

and. also from their decision of May 21 denying his motion for a rehear- 

ing. Upon this: state of facts you, on the Sth of September, 1891, found 

-, that inasmuch as the appeal of Walden, from the decision of ie local 
_ officers of January 23, 1889, was not served upon Bishop and filed until | 
June 19, 1889, more ian thirty days after the same was rendered, that 


- said appeal was not taken in time, and you thereupon consider ed the — 


‘ease under rule 48, and as between these parties you found no errors in — 

the finding of facts and conclusions of law by the local officers. ‘There- 

upon you denied Walden the right of appeal, This appHeavion for cer- 

tiorari is based upon your action. — 

_ Jt is claimed in the affidavit of Walden, that in ce than thirty days 
after notice of the decision of the register and receiver, he filed his mo- 


- tion for a rehearing before them, and he claims that because he did 
_ this “his appeal should not have been disallowed as it would then com- > 


— ply with rule 79.” | . 
Rule 79 is as follows: “ The time between the filing of a motion for — 
rehearing or review and the notice of the decision upon such motion 
shall be excluded in computing the time allowed for appeal.” | 
‘The record shows that Walden received notice of the local officers? 
decision on the merits of the case, on the 26th day of January, 1889; 
the motion for rehearing was not duly served and filed until the ith 


- day of March, 1889,—forty days after notice of the decision was re- 
~ ceived by hina decision was rendered on said motion May 21, and _ 


- Walden did not serve his appeal from the decision of January 23, upon 
Bishop until June 19, 1889, twenty-nine days after the decision on the 
~ motion for rehearing. 

- Rule 79 only applies in cases s where the motion for review or rehear- 
ing is filed within the time allowed for taking an appeal, and then only . 


suspends the running of time allowed for appeal until the motionisdis- ~ 


posed of and. due notice is given of the decision thereon. 


In this case the motion for reheari ing was based upon the allegation 


of newly discovered. evidence and therefore, was not required to be filed 
within the thirty days under Rule 77 of practice, but it was filed after 
the time for appeal had expir ed and for this reason said rule 79 has no: 
: appncaon to the case. 7 
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A writ of cer tior ari will not be eranted where the right of appeal is 
lost through the failure of the applicant to assert the same within the 
period prescribed by the rules of practice. Thompson v. Shultis or L, 
D., 62). | : 3 

N oO reaSon is Shown for the fafa of. Walden to appeal his case m 
the time provided by the rules, his right to be heard on appeal was lost 
through his laches and in such a case the writ of certiorari will not be 
granted. Frary v. Frary et al., 13 L. D., 478. 

The petition is therefore denied. 


INDIAN LANDS—ALLOTMENT—RIPARIAN RIGHTS. | 
AMANDA HINES. 
q 
The riparian ownership of an allotitee, whose lands are adjacent to a meandered non- * 
_ navigable lake, includes the lands to the middle of said lake. 


Secretary Noble to the Commissioner of Indian Affairs, February 8, 1892. 


IT acknowledge the receipt of your communication of October 16, 
1891, and accompanying letter from Mrs. Amanda ‘C. Hines, a member — 
of the Sisseton and Wahpeton bands of Sioux Indians located on the 
Lake Traverse reservation in South Dakota, in relation to selections of 
lands for: allotments for herself and children which surrounds a me-_ 
andered lake, now dry; that she made the selections supposing the fact 
of owning the land around the lake would give title to the same and» 
if not, that her allotments be changed. 

In response thereto I transmit herewith copy of an opinion of the 4th 
instant of the Hon. Assistant Attorney General for this Department, 
_ in which I concur, to the effect that Mrs. Hines as owner of the con- 
tiguous lots, would be entitled to the lands 1 in . front of her lots to the 


middle of said lake. 
7 - OPINION. 


Assistant Attorney re ab Shields to the Seor eta y of the Interior, : 
Hebruary 4, 1892. 


It appears from a letter of the Conininsiovor et Indian Affairs, ad- 
dressed to you, that Mrs. Amanda Hines, a member of the Sisseton 
and Wahpeton bands of Sioux Indians, located on the Lake Traverse 
reservation in South Dakota, has selected, as allotments for herself 
and children, certain lots in, or fractional parts of, section 11, T. 121 N., 
R. 53 W., which surround a. meandered, non- conv igus ae which is 
dry ine the greater part of the year. Ina letter to the Commis- 
sioner of Indian Affairs she states that the selections were made tinder 
the supposition that owning the lands around the lake would entitle 
her to those in the lake bed; but that she has since been informed 
that her right in that respect is very. questionable. 
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- The Commissioner requests such | a aeasion respecting the status of 
| “Hie lands in question as will enable him to inform Mrs. Hines as to her 
“rights i in the premises; and: the matter has been referred to me by the 
First Assistant Secretary, with pednort for an. open upon the ques- ~ 


_ tions involved. 


As I understand.the facts of the case, ] es aes has simply selected : 
the tracts: In question as allotments for self and children. It is not 


a said that the selections have been approved; but, on the contrary, it is 


to be inferred from certain statements: made that their approval de- 
pends upon the decision you may make as to the rights Mrs. Hines 
- mInay acquire, if the allotments be approved and the lands patented to. 
her and children. 
 -Itis therefore bbriow that at pr resent the paramount title to the | 
lands i in question is in the United States, subject to the inchoate right 
. of Mrs. Hines to have them. alloted to her. | = 
My opinion then is asked, not in relation to an actual, eeintihg con- 
dition of facts, but. is to be predicated upon the oontingeney of the | 
approval of the selections to Mrs. Hines, and the subsequent ¢ acquist- 
tion of a legal title to the lands under the allotment act. s 
It is the practice of the officers of the Department of i ustice to dies 


_ cline to express an opinion upon a supposed case, or a condition of. 


facts which may or may not arise. But in view of the dependent char- 


a acter of the party most interested and her reliance upon the. supervi- 
sory power, with which you are clothed, for guidance and pr otection, iL. 


think the rule of the Department of Justice may be relaxed in the pres- 
ent instance, so as to give ai opinion, treating Mrs. Hines and her chil- _ 
dren as owners of the lands in question under the United States leas : 
— laws. 

The question presented. has been before ae supreme court of the 


United States more than once, and after an exhaustive considerationit 


has been determined in favor of the riparian owners. See cases of the 
Railroad Company v. Schurmeir (7 Wallace 272, 287 ), and Hardin 2. 
Jordan’ (140 U. S., 371, 381), et seq. The same question was before this 
Department in the case of John P. Hoel (13 L. D. , 088), where, pee 


- _ to the last decision of the supreme court, it was said: 


it follows from said decision, that non-navigable inland lakes and ponds, where the 
public survey shows the same meandered, and the fact appears that the contiguous. 
lands or.lots have been disposed of by the government, that the lands covered by such 
lakes within the meandered lines does not belong to the government, but to the ad- 
joining proprietors, under the common law right of riparian ownership. The govern- 
- ment has no jurisdiction over such lands, and, therefore, no power to dispose of them. 


In view of these decisions, I advise that Mrs. Hines, as owner of the _ 
contiguous lots, would be entitled to the lands in front of her lots to the | 
middle of said lake. _ 
_ Whilst the lands in question are now within the State of South Da- 
kota, they are also within an Indian veservation, and entirely aay) ect to 
_ the eeeoy of the United yates 
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The act of February 22, 1889 (25 Stat.; 675), dividing the Territory 


of Dakota, and authorizing the people thereot to form two states outof:.~— 


the same, provides that as a condition of admission into the Union, 
the people inhabiting the proposed states shall agree and declare that. 
_ they fore ever disclaim all press and title to al lands Tying within their 
limits,— 

owned or held by any Indian or ‘Indian tribes; aud that until the title thereto has 
been extinguished by the United States, the same shall be and remain subject to the | 
disposition of the United States, and said Indian lands shall remain under the abso- 
lute jurisdiction and control of the Congress of the United States. : 

This provision of the enabling act is incorporated verbatim in Art. 
XXII of the Constitution of South Dakota, under the title of “Com- 
pact with the United States.” _ 

In view of the foregoing, I have not deemed it essential to enter upon 
a discussion as to whether the status of this land is naw, or may here- 
after be attected, by legislation on the part of the State of South Dakota, - 
in relation to riparian rights; but have considered the question only in _ 
respect to the acquisition of ee by Mrs. Hines from the United 
‘States. | 


RATLROAD GRANT—LEGISLATIVE WITHDRAWAL. 


SOUTHERN Pac. R. BR. Co. v. CARTER. 


Lands embraced. within. the legislative withdrawal, which followed son hie filing of | 
the map of general route, under the grant of July 27, 1866, are excluded from pre- 
emption filing and settlement. 


Seer etary Noble to the Commissioner of the General Land Office, einian y 
8, 1592. | 


The inna involved in this controversy is lot 2 of Sec. 23, T.1458., R. 
2i., M. D. M., San Francisco land district, California, and i is within 
_ the primary limits of the grant of July 27, 1866, (14 Stat., 292), to the 
Southern Pacific Railroad Company. | , 

Robert M. Carter filed his pre-emption declaratory statement for the 
lot, on the 30th of June, 1886, alleging settlement on the 28th of that 
month. After due notice, he submitted final proof, and received final 
— receipt and certificate on the 10th of February, 1887, the Southern Pa- 
cific Railroad Company protesting against the nrocepain: 7 

The proof and the protest coming before you for action thereon, you 
rendered a decision on the 9th of June, 1890, holding that Carter’s 
appropriation of the land under the preampeon laws was proper, and 
that said entry was held for confirmation, subject to appeal by the com- | 
pany within sixty days. You directed the local officers to so inform 
‘the company, and to advise the entryman that should your decision 
become final his entry will be duly examined for patent. Brom that 
decision the company appeals to the Department. 


| DECISIONS RELATING ‘To THE PUBLIC LANDS. — 159 7 


Section 2258 of ‘the Revised Statutes states what jande: shall not be 7 


- ee to the right of pre- emption, and the first class named is “lands — . : 


| ‘ineluded in any reservation by any mes law, or proclamation of the | 


= President, for any purpose.” — 


Section: six of the law of Congr ess aenay. ated: which gr ania cer- | 
tain lands to the Southern Pacific Railroad : Company, provided that 
the odd sections of land ther eby granted should not be liable to sale or ~ 

entry, or pre-emption, before or after they were surveyed, except by 


. Said company as aia in said act, ‘ oe the gener route shall be _ 


fixed.” 
The route. of said company was aeae nated on itS map filed in your ? 


office on the 3d of J anuary, 1867, and lands, of which those in question. 


_ were a part, were withdrawn on pre-emption upon the filing of euch 
| oe -Buttz v. Northern Pacific R. R. Co., 119 U. S., 59. 

_ In your decision you stated that | 
_ the testimony taken in connection with the pre- -emption ailoe mnde ‘ds appear that 
_ the land in question was occupied by one Myron Lisk as early as 1857, who used the | 
same as a farm until some time in 1865, when he sold his possessory right thereto. to. 
- Jose Feliz, who in turn sold it to one Geo. W. Condon. That these several parties _ 
were qualified pre-emptors, and. their claim, and cultivation of the land from 1857 
until long after the date when the right-of the company would otherwise have at- 
| tached, excepted said land from the grant to the company. 


| I do not find this statement sustained by the evidence. The proof is. 
7 that Lisk occupied a part of the land from 1857 until sometime in 1865. 
His residence and improvements were upon land immediately south of 
this, and. not until a survey, was it known that his barn was upon the 
_ land in question.“ There is nothing in the case showing that he ever 


claimed any interest in this particular tract, or that he ever conveyed — : 


or attempted to convey the same to Feliz or to any other person. The. 


testimony also shows that Feliz was a Spaniard, and itdoes not appear 


that he was, or ever became an American citizen, although one witness 

said “my impression is that he was born in California.” He worked. 

_ for Myron Lisk prior to 1867, when. he filed for the land, but no witness 
testifies that Lisk claimed any interest in the land after 1865, or 


that Feliz claimed any such interest prior to the 6th of August, — 


- 1867,at which time he made settlement, according to his declaratory 
statement filed on the 16th of October of that year. That he first — 
made settlement upon the land in 1867 was also established by the testi- - 
mony of the witnesses, Andrew P, Potter and G. W. Condon, the lat-, 
ter of whom purchased the land from Feliz in 1871, who conveyed it to 


Condon by a deed, which described it as being founded on the south by — 


ands of Myron Lisk, which were the lands which Lisk had ee 
and claimed since 1857. | 
It would .seem, therefore, that from “some time in 1865,” when 


 Lisk ceased to claim any interest in the land, until August 6, 1867, | 


when Feliz claims to have settled thereon, it was unoccupied, ae thete- 
a fore subject: to the pe siete withdrawal, which attached upon the 
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filing of the map of general route—viz: Jan’y 3; 1867; hence, Carter 
acquired no interest therein by his subsequent settlement and ane: 

‘The decision appealed from is therefore reversed. 7 

In his brief upon this appeal, the counsel for the company states 
that on the 13th of September, 1888, the company obtained in the cir- 
cuit court of the United States judgment against Carter for possession 
of said land; that he then left the same, and on the 8th of November, 
following, the company sold the Jand to one Charles Louis, who ne 
ever since been in peaceable possession thereof. 


TIMBER LAND ENTRY—ADVERSE CLAIM. 
MILLER v. MCMILLEN. 


The presence of improvements ou a tract of land will not exclude the same from dis- 
position under the act of June 3, 1878, where said improvements are not made aid 
maintained under a bona fide occupation.of the land. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 8, 1892. | 


I have considered the case of George T. Miller v. Henry McMillen, 
Involving the timber-land entry made by the latter for the SH. 4 of the 
SW. 4 of Sec. 1, T. 10 N., R. 14 Ws San Francisco land district, Cali- 
aca 

MeMillen filed his statement for the land ¢ on October 21, 1887, and — 
offered final proof January 12,1888. He was met by the sworn protest | 
of Miller, filed December 3, 1887, alleging that he had valuable im- 
provements on the land at the date of McMillen’s application, and at the 
same time applied to enter the tract. 

Hearing was ordered and had on January 12,1888. The proceedings 
thereat and your action thereon are set forth in your decision of October 
4, 1890, appealed from, as follows: 


From the record it appears that, at the time McMillen made his sworn statement, 
there were valuable improvements upon the land, amounting to about one thousand 
dollars, and that he was cognizant thereof. Said improvements were the property 
. of the plaintiff, Miller. 

Prior to McMillen’s application, Miller believed his improvements i be upon the 
SW. + of the NW. + of the same section; but it was found that they were upon the 
SE. 4 of the SW. 4 ‘of the land in adestion: just over the dividing line between the 
two sections. As soon as the plaintiff discover ed the true location. he made applica- 
‘tion to purchase said land. : 

‘The law expressly states that land containing such improvements is not enterable. 
(See act of June 3, 1878, Par. 6.) 

Defendant can not, therefore, base his rights upon his application to enter said 
land, as against the plaintiff. 


The testimony taken at the hearing shows (in addition to the above) 
that the improvements consisted of three.small shanties and a mill for 


~ 
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t 


oe pane The ain Was a frame, without siding , and was run by 


water; the shanties served as shelter for men while peeling bark. They - 
had Bee put. up by a man named Porter, five or six years before; and 


a little more than a year prior to the hearing Miller had purchased them 7 
from Porter, but had not taken actual possession—having given the — 


= latter a lease. The mill and cabins had not been used for more than 


_. a year; MeMillen in his sworn statement alleged that they were aban-' _ 


doned; but: Miller insists that they were “ kept in repair” and ready 
~ for use if needed. The bark ground and prepared for shipment at the 
~ mill was taken from trees “on this land and other government. land ad- 


-. joining.” Miller had a homestead entry and a pre-emption entry adja-_ ‘me 


cent to the mill, and alleges that he supposed the mill and cabins to be . _ 
on his claim; but on survey they were found to be just over the line, - 
on government land. He contends that the improvements named ex-- 


eluded the tract from entry under the timber-land law, the second sec- 
_ tion of which provides that - | | 


 . any person desiring to avail himself of the provisions i this act shall file with the fal | 


register a written statement. .-. . . . setting forth that the. jand 


contains no mining or other improvements, except for ditch or canal purposes. 


| - McMillen, on the other hand, claims that the clause above cited | 
~ ghould be construed in sonnection with the first. section of the same act, 


) which provides “that nothing herein contained shall defeat or impair — = 
any bona fide claim under any law of the United States, or authorize — 
the sale of any mining claim, or the improvements of any bona fide 


settler”. That Miller was not such a settler. On the contrary, he was, _ 
80 far as this tract is concerned, either knowingly, or wittingly, a tres- 


-:passer upon government land, and could acquire no rights ther eby 


- Which would interfere with MeMillen’s right to purchase the tract. Ms 


Se ‘the timber act. 


. The question as to the construction of the clause of section 2, of fiig 


_ act of June 8, 1878, (20 Stat. , 89), excluding land containing «improve: - 
—- . ments” was aiaeuisced by the Department in the case of Porter». Throop oe! 
. (6L. D., 691), and more fully in the case of Wright ». Larson (7 L. D., 


655), In the latter case it was held that “the exception in the act of | 


- June 3, 1878, is in favor of. the bona fide settler;” that “a settlementto  —~ 


be hovia fide mat be for the purpose of inaking the tract a home; this. 
is the test, and a settlement for the purpose of securing. the timber on. — 


wo ak gs land, or for any other purpose than establishing a. Boney is nee a. 


. bona fide settlement within the meaning of the act.” : 
_ In the case at bar there was no pretense of settlement upon the fi a a 
_ “for the purpose of establishing a home.” It was not. therefore exX- 
— cepted from entry under the timber- land. law because OL." improvements” ee 


built thereon for the purpose of grinding and preparing for Sapa. fag tg 


the bark of trees upon that and other government land. 
. Counsel for the protestant cites the ease of Block. ». Generis (4 i | 
_ D., 380), to sustain his contention that the tract here in controver sy is 

14561—voL 14—11 ‘ 
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not subject to entry under the timber-land act.: But in that case Con- — 
treras alleged that he had settled upon the tract, with a view to entry, — 
prior to the application to purchase; and the department found that 
said tract was “ inhabited, occupied and improved” at the date of the. 
application to enter fader the timber-land law. This was by no meas. 
a parallel case to the one here under consideration. 

Ido not believe that the character of improvements found in this: 
case under the circumstances are such as will except the tract from the 
operation of said act. If such were the case, a trespasser could keep. 
the timber lands out of the market until he had accomplished his pur- 
pose of denuding them of their valuable product, on the ground that 
they were improved, without any intent of lawfully Appr opriating 
them. 

_ Your decision is reversed. — 


“NOTICE OF CONTEST—PERSONAL SERVICE—PUBLICATION. 
SODERQUIST 1. ‘MALton. 


Personal service of notice, under rule 9 of Practice, is not secured by reading the — 
same to the wife of defendant and delivering to her a copy thereof at the house 
| and usual place of defendant’s residence. _ 

Service of notice by publication is authorized where it is made to appear that per- 
| sonal service can not. be secured by persistent and diligent effort. : 


Fir st ASSL Secretars y Chandler to the Cotamissioner oft the Goneral | 
Land Office, Pebruary y 8, 1892. o, 


‘I have considered the case of John P. Soder quist V. Aiahaal Mallon, , 
involving the timber-culture entry made by the latter on August 1, — 
1882, for the NW. 4 of Sec. 32, T. 105, R. 68, a (formerly 
Mitchell) land district, South Dakota. _— 7 

‘The affidavit of contest was filed June 25, 1888, alleging failure to 
plant and cultivate as required by law. | 

After several continuances, hearing was had on J une 25, 1889. ‘The a 
defendant made default, but the contestant and three witnesses ap: 
peared and submitted testimony which in the absence of any showing 
to the contrary, made a prima facie case against the entryman. . 

The complicated series of transactions that followed. before the 
Mitchell office, and later before the Chamberlain land office (after its — 
establishment) are set forth with substantial correctness in your decision 
appealed’ from. It is sufficient to say that the papers in the case were 
transferred to the Chamberlain office without final action thereon by 
the register and receiver at Mitchell; and that the local officers at 
Chamberlain dismissed the contest on the ground that notice ther eof 
had not been legally served upon the defendant. | 

The contestant appealed to your office, and you held that sufficient se 
. showing of effort to fii the defendant had been made to warrant serv- 


- 
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ice of notice by publication; that aGtlee thereunder, service by. regis- 


tered letter, and posting in the local office and on the land, constituted 
full and ‘legal notice, under which claimant was bound to appear and 
- defend his entry; and that pane. failed to — so he was propery ad- oe 
| judged to bein default. wes 


The record contains the affidavit of O. O. Standanela: sheriff. of Da- | 
vison county, South Dakota, that he, on the 27th day: of December, 
1888, served notice of said contest upon the therein. named claimant, 
Michael Mallon— eae 7 : a 


By reading said notice to Mrs. Michael Mallon, the awit of said Michael Mallon, | 


; and by delivering to and leaving in her hand a true and certified copy of said notice — 


of contest, at the house the usual place of residence of said Michael Mallon, in the 


> eounty of Davison and Territory of Dakota; that said Mrs, Michael Mallon is a a ke 


member of said Michael Mallon’s family, and is over fourteen ‘years of age. 


The preceding return is 1s almost literally the same (except as to names 
and dates) as that of service of notice upon the defendant in the case 
of Ackerson v. Dean (10 L. D. , 477-8), which the Department held was 


not a sufficient compliance with the requirements of Rule 9 of Practice: | 


Personal service shall be made i in all cases where possible, if the party to be served 
is a resident of the State or Territory in which the land is situated, and shall consist 


in the delivery of & copy of the notice to each person to be served. 


| The first question to be determined is, whether personal service upon -. 
the defendant was possible. -- 


The defendant has on file an affidavit i in which he states — . e 


‘That on April 13, 1889, when publication AV AS ovanted on said notice, and for more 


than thirty days prior to that time, I was personally present on my farm near Mitch- : 
_, ell, Davison county, Dakota, and have been living on and ears the same all the: 


time above mentioned. 


Similar atti davits are on file executed by the defendant's wife al his 7 


7 attorney. 


On the other hand, the. seutestant has affidavits i in the sseeea tend- a 


o ing to show that He: persistently and zealously. sought to learn the see. 
whereabouts of the defendant, and sets forth in detail the efforts made, 


by inquiries, by letters of inquiry sent to the postmaster at Mitchell, - 


| and i in other ways. One of his attorneys makes affidavit that he— 


Has written to the postmaster ‘at Mitchell, Dakota,. and to the sheriff of Davison 


county, Dakota, in which the town of Mitchell is located; that the postmaster there 


has said that said. Mallon was not in said county; that te family were there, but: 


_ that Mallon himself was in Iowa. Atone time he reported said Mallon in Sioux City, - 


Iowa; and another time he said that Mallon was in Storm Lake, Iowa.. And the © 


said sheriff has reported, at all times prior to the order to publish being made -in the | 
present case, that said. Mallon was in Iowa, The said sheriff returned the notice of _— 


one hearing with his return that he was unable to find the claimant; in the other 


case the said sheriff retained the notice to obtain service of the same on said Mallon. ; 
if he should return to said Davison county . , that the sheriff was instructed = 
to keep a watch on claimant. and report if personal service could be made upon him 2 
in said county. 
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The other member of. the firm makes affidavit és the same effect, and 
adds that contestant “has been unusually diligent and active 3 in, seek 
ing said Mallon.” : . 
The sheriff’s returns referred to, and his letters to contestant’s at- 
torneys announcing his failure to find the defendant, are in the record: 
Finally, one of the attorneys for the contestant sent a registered letter 
‘containing a copy of the notice addressed to Michael Mallon, at Mitch- 
ell, Dakota, Said letter was returned, with the. postmaster’s notation 
on the envelope, * Refused.” The indications are very strong that when 
defendant found there was in the post-office at Mitchell a letter ad- 
dressed to him; postmarked at Kimball, and having upon the corner 
the name of contestant’s attorney, he thought he could avoid receipt of 
any notice that might be contained therein by refusing to receive the 
letter... But he could not in that way defeat the service of notice co 
—®, McWilliams, 12 L. D. 408). 
. In the case of Driscoll 2. Morrison 1 L. D., 274) the eoeesciant 
alleged— a , 3 ——* 


‘ That he has endeavored to serve the attached notice upon the contestee James L. 
Morrison; that after diligent search he is unable to find the said James L. Morrison; 


- that he is. well acquainted in the neighborhood, and that he knows that no-one by 


the name of James L. Morrison resides in that locality; that he is not acquainted 
with the present address of said James L. Morrison; that he has every reason to 
believe that said Morrison is no longer a resident of the Territory of Wyoming; that 
it will be impossible to serve the notice of contest upon said Morrison by ene 
service. | 
In the above case the Depiiuent held that a sufficient affidavit and - 
Showing had been made to justify service of notice by publication. In 
_ the case at bar a far stronger showing is made of persistent, earnest 
eHort on the part of the contestant to obtain personal service. | 
 * aking into consideration all the facts disclosed in the record, I con- — 
cur in your conclusion that service by publication was authorized ; and - 
_ your clecision holding the entry for cancellation because of his default, 
in view of the testimony adduced at. the hearing, is affirmed. 7 


RAILROAD GRANT—INDEMNITY SELECTION. 
WALLIS v. MISSOURI, KANSAS AND TEXAS Ry. Co. 


The even numbered sections within the primary limits of the grant of March 8, 1863, 
for the Leavenworth, Lawrence, and Galveston road are reserved to the United 
States, by the terms of said grant, aud therefore excepted from the grant of July 

26, 1866, to the Missouri, Kansas and Texas road, and. can not be patented for the 
ae benefit of the same to supply deficiencies i in its place limits. 


| ee Yy Noble to the Commissioner of the General Land oftes, Heb- 
7 ruary 8, 1892. | 


“i have considered the appeal by Benj. L. Wallis from your, ‘Abéision 
of Juné 6, 1890 rejecting: his application. to make homestead entry of 
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the Ww. i of SE: 4, Sen 10, T. 25. S., ~R. 19 E. , Topeka land. district, Kan- . : : 
«Sas, for conflict. with the indemnity selection of said tract by the Mis- a 


‘souri, Kansas and Texas Railway Company. | : 
, Said tract is within the indemnity limits of the or ant for aa Mis. a 

souri, Kansas and Texas Railway Company, under the acts of March 
8, 1863 (13 Stat., 339), and July 26, 1886 (14 Stat., 289), and was selected — 

by said company June 26, 1879, andl again. N ovember 1,1885. It is also. 
~ within the primary ae of the grant for the lesvenwor th, Lawrence 
and Galveston. Railroad Company, under the act of March 35 1883 
: (supra). 

‘In the case of the United States v Missouri, Kansas and Moras Rail- 
way Company (141 U.S., 359), it was held that the even-numbered sec- 
tions within the primary ‘limits of the grant for the Leavenworth, Lavw- 
rence and Galveston Railroad Company were reserved to the United 


States by the act of 1863 (supra), and were therefore excepted from the - _s 


- grant in the act of 1866 (supra), and could not be patented to the Mis- | 
sourl, Kansas and Texas oe to ‘supply deficiencies. in its place | 
~ jimits. » 


| The selections of the tract in question by the Missouri, ieaeed and eae | 
Texas Railway Company must therefore be canceled, and, if otherwise . | 


subject to entry, Wallis’s application should be admitted, 
Your decision i is accordingly rever Bed. 


“BINAL PROOF-INTERVENING adie unlaaaies CLAIM. 
Jd EFFREY v. “RECORD. | 


An Satey should not ‘be allowed. aaeiag the pendency of fmal proof submitted by a 
prior. claimant, and; if so allowed, will not affect the right of such claimant to 
submit further proof, showing that he had in fact complied with the law prior | 
to the ea biuasion of his first Deere. pig 3 


First Assistant Seoretary Chandler to the Caines of the Guerat. 
Land Office, February, 9, 1892. . 


[have enisidared the case of Charles H.J offrey. v. Magietne A. 
Record on. appeal by the. former from your decision of August 14, 1890 
- canéeling his entry and accepting: the final proof of the latter fon the 


NE. 4, See. 18, T. 32 N., R. 49 W., Chadron, Nebraska, land district. 


Record mage pre- anon fling for this land April 20, 1886 at Val- 
— entine land office, and offered final proof thereon. on November 23, of 
‘same year. The proof was rejected by the local officers, and an appeal , 


was taken to your office. The action of the local: office was affirmed on = an 


| : February il 1887, and an appeal was then taken to the Department. — 


On December 29, 1887, Jeffrey was permitted to make Lowestead - v 
~ entry fot the tract. ‘July 24, 1888 (L. and R., Vol. 78, 397), the Depart- 
- ment considered the’ case aad modified your ‘decision. The Secretary: — | 
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concurred in the conclusion reached by you that the proof was unsatis. 

factory, and said that — «4 

- in the absence of an adverse claim, i mizht be disposed to affirm your allowance 
of further proof during the life-time of the entry. In view, however, of the stated. 
entry of Jeffrey, you will direct that the claimaut be notified that he will be per- 

- mitted within sixty days from notice, to make new proof in due form, showing that 

prior to the entry of Jeffrey, he had complied with the law, and in the event of fail- 

ure to submit such proof within the time named, that his filing be canceled. 

- Pursuant to this ruling, Record, on December 27, 1888, upon due no- 

' tice, offered new proof which was protested by Jeffrey. A hearing was 

thereupon ordered, and had en July 17, 1889. The district having been | 
changed, the land came into Chadron district, and upon the testimony 
taken at the hearing, the local officers found that Record had resided 
‘upon the land more than six months immediately preceding the date of 
the formerly offered proof, but had not resided upon it since, although 
‘he had kept up the cultivation and improvement of the tract, and they 
recommended the acceptance of his proof, from which Jeffrey appealed. 
Incidental to this proceeding, Mr. Record, on June 1, 1889, filed a mo-. | 
tion in your office for a review of the decision of July, 1888. This was 
: forwarded to the Department with the papers in the case, and was taken 
up on November 16, 1889, and it was found that it had not been filed 
within thirty days after notice had been received by Record of the de-— 
- cision, as required by rule 77 of practice, and as it was not based upon 

newly discovered evidence, it was overruled, and the papers returned 

to your office that the new pr ‘oof and the case made by Jeffrey a gainst 
the entry might be considered, and on August 14, 1890, you . sustained 

the action of the local officers, and held Jeffrey’s ake for cancellation, 

allowing the entry of Reeord, from which J effrey appealed. . 

I have carefully consider ed the case. The testimony offered at the 
hearing is quite conflicting, in fact, contradictory. It was, however, 
error to allow Jeffrey to make a homiecten entry while the final anae 
of Record was pending on appeal before you, and he made the home- 
stead entry at his peril. If you had reversed the local officers and al- 
- lowed the final proof of Record, the case would have been at an end, 
so Jeffrey is not in position to complain. This error of law, however, 
does not affect the rights of the parties under the finding of facts. — 

The evidence shows more fully the facts of his residence upon the 
land prior to the first final proof, and while it is perhaps not so full and - 
complete as it is desirable it should be; yet I find nothing therein that 
calls for interference with your conclusions which agree with those of 
the Iocal officers, and the decision appealed.from is therefore affirmed. 
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SIOUX INDIAN LANDS—ACT OF MARCH 2, 1889. 


Kine v. Cuicaeo, MILWAUKEE AND St. Pav Ry, Co. 


7 The sight of the Chicago, Milwaukee and St. Paul Ry: Co. to certain lands evlthin: 


the former Crow Creek Indian reservation, for right of way and station purposes; . 
as recognized and provided for in section 16, act “of March ®, 1889, is not defeated | 
by @ settlement right claimed under section 23 of said act. . — | 


Secretar Y Noble to the Commissioner of the Gener al Land Office, Heoesiany 


9, 1892. 


This coped is filed = Henry J. King from your decision of ine! a 


1890, affirming the action of the local officers in rejecting his applica: . 
tion to make homestead entry of lots 3 and 4, the SE. 4 of the SW; + of 


Sec. 10, and lots 1 and 9, Sec. 15, T. 104 N,, R. 71 W., Chamberlain, “i 

* South Dakota, for the reason. that his application conflicted with the — - 
_ elaim of the Chicago, Milwaukee and St. Paul Railway Company, under 
. the 16th section of the act of March 2, 1889 (25 Stat., 888). | | 


The land in controversy was formerly embraced in the Crow Creek _ 


Indian Reservation, and in 1880, while it was so reserved, the Chicago, 

_ Milwaukee and St. Paul Railway Company entered into Gortain agree- 

ments with the several tribes of Sioux Indians, with the approval of the . 
_ Indian Bureau whereby said tribes of Indians agreed to grant to said — 


Yailroad company the right to occupy a certain part of said reservation | 


at the western terminus of said railway for right of way, station grounds, | 


. ete., through and upon said reservation, in consideration of a certain : 
anioant per acre therein agreed upon, to be paid by the railway com- 
pany to the United. States for the benefit and use of said Indians. - 


_. On January 8, 1881,. the Secretary of the Interior approved said 


- agreement, with ‘the now limiting the amount of land to be taken - 
- by the railway company under said agreement for passenger and freight _ 


depots, machine shops, etc., at the terminus of said road on the east-— 


ern bank of the Missouri tiv er, to two hundred acres, and to one hun- 
| dred and sixty acres for station grounds at pone east of said termi: 
nus. | 


- On November 25, 1881, the company filed in the Bopecnent a plat, 


showing a iselestion of one hundred and eighty-eight acres in said reser- 


- vation on theeast bank ofthe Missouri river, selected under said agree- — 


ment, for depot grounds, etc., which was approved by the Secretary . 


of the Interior, October 6, 1882, and which embraces the land in.con- 
troversy, and payment was nade by. the compaiy in puisuance of the | 


terms of. said.agreement. 3 
On December 17, 1883, the President transmitted to Congress a. Com 


‘munication from the Secretary of the Interior, with an accompanying 


draft of a bill, “To accept and ratify said aoreemcut with the Sioux — | - 
Indians and the mee Milwaukee and St. ol meat a A 


| : _ 
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but it does not appear that any action was taken upon the matter by - 
Congress. See Ex. Doc. No. 20, 1st Sess., 48th Congress. 7 

On February 27, 1885, President Arthur issued au executive onioe 3 
restoring to the public. donne certain lands embraced in the: Crow 
— Creek reservation, including the land in controversy, but, on April 17, 
1885, President Gieveland issued a proclamation deolaemé said execu- . 
tive order wholly inoperative and void, for the reason that lt was in 
violation of the treaty with the Sins Indians of April 29, 1868. 

Under the provisions of the act of Congress of March 2, 1889 (25 
Stat. , 888), a portion of the reservation of the Sioux Nation of Indians 
in Dakota was divided into separate reservations, and the Indian title — 
to the remainder of said reservation was relinquished and restored to 
' the public domain, under the proclamation of the President, February 
10, 1890 (26 Stat., 1554), which included the land in controversy. 

On April 14, 1890, Henry J. King filed an application with the local 
- officers to make homestead’ entry of lots 3 and 4, the SE. 4 of SW. 4, 


Sec. 10, and lots 1 and 9, Sec. 15, T. 104 N., R. 71 W. , Chamberlain, 3 


South Dakota, under sec. 23 of the act of Mar ch 2, 1889, supra, which 
embraced part of the one hundred and eighty-eight acres of land granted 
to said railway company for freight and passenger depots, ete. , by re 
Sioux Indians, under the agreements heretofore mentioned. | 

With his said application King filed an affidavit, stating that he 
‘made settlement on said land immediately after the exceutive order of 
February a7. 1885, and that he has continued to reside upon and im- 
prove said tract up to the present date; that on March 2, 1885, he ten- | 
‘dered his application and affidavit, with the land office ‘fees: to make | 
homestead entry of said tract, at the local office of the district in which. 


the land was situated, which was refused by the local officers for the . | 


_ reason that they had not then received official notice from the Commis- — 
sioner that the land had been restored to the public. domain, although 
- the executive order of February 27, 1885, had been published. _ 

| The local officers at Chamberlain rejeoted King’s application for the» 
reason that it “conflicts with the claim of the Chicago, Milwaukee and 

St. Paul Railway Company, under section 16, act of March 2, 1889, and | 

. the President’s proclamation of February 10, 1890.” 

You affirmed the action of the local aficers in. rejecting said sppliea, 
tion, and from your decision King appealed. 

The claim of King is predicated upon the theory that the railway 
company cowld acquire no right under the agreement with the Indians 
without ratification by Congress, and that said agreement was not rati-— 
fied until after appellants rights had attached to the land as an actual 
settler, which was protected by the 23d section. of the act of March 2, 
1889, 


‘He further insists that the action of President Arthur in issuing the # 


-. executive order of February 27, 1885, was the exercise of a jur isdiction 
property conferred upon. him to construe and eae the laws and. 
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treaties, and having construed the treaty of 1868 as not embracing the 


lands restored by said order, it was not competent for his successor 10 
- declare that such. conetiaction was erroneous. | 
. The 16th section of the act of March 2, 1889, provided. that the sien. 


tance of said act by the Indians shall operate as arelease of the Indian — 


title to the lands intended by said act to be restored to the public do- 
main, but that said release should not affect any agreement theretofore 
_ made with the Chicago, Milwaukee and St. Paul Railway Company _ 


: and the Dakota Central EeBy Company for pe of vay eneoush 


- said reservation— . 


And said companies shall alee. respectively, have tie right to take and use a fon right te 


~~ of way, side-track, depot and station privileges, machine-shop, freight-house, ‘round’ 


house, and yard. facilities, prior to any white person, and to any Corpovanan or asso-— 
ciation, so much of the two separate sections of land embraced in said agreements; 
also, the former company so much of the one hundred and eighty-eight acres, and the — 
Jatter company so much of the seventy-five acres, on the east side of the Missouri. 
River, likewise embraced in said agreements, as the Secretary of the Interior shall | 
decide to have been agreed upon and paid for by said railroad, and to. be reasonably . 
necessary upon each side of said river for approaches to the prides of each. of said 
_ companies to be constructed across the river, right of way, side-track, depot and sta- 
tion privileges, machine-shop, TOLER Bouse; round- house and yard facilities, and no 
more: | 7 | | 


with the following provisos: (a) That the railway companies shall ake 
the payments for the same, as stipulated in said agreements ; (2) That 
the lands conveyed shall only be used for general Tailway purposes; — 
(3) That payment shall be made and the conditions performed within | - 
six months after the act takes effect; and (4) That said companies shalb — 
| locate their respective lines of road, including station grounds and ter- 
minals, within nine months after the act takes effect, and shall within 
three years after the act takes effect construct, complete, and put in. 
7 “operation. said linés. of road, and upon failure to locate, construct, and 
operate the same within the time required by the act, the lands granted 


- for right of way, station grounds, and other railway purposes, shall be: Bi 
forfeited, and “shall without entry or further action on the part of the 


_ United States revert to the United States, og be subject to entry 
‘under the other provisions of this act.” 

On October 31, 1890, within nine months after the date when the act 
took effect, as declared by the proclamation of the President of Febru- 

ary 10, 1890, the Chicago, Milwaukee and St. Paul Railway Company 

filed its map of: definite location, which was approved by the Secretary 
of the Interior, subject to all the conditions contained in the 16th sec. - 


. tion of the act of March 2, 1889, and having prior to that date, as here- 


tofore stated, paid the eoneiderstion specified in said agreement, its 
_ rights under the act became complete, subject only. to forfeiture upon 


. failure to construct, complete, and operate the road within three years 


_ from February 10, 1890, the date when said act took effect, unless their 
, rights are subject to the a On King, under the 23d section of: the | 
act. | 
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The 93d section provided: 


That all persons who, between ae iavanta seventh day of Febraary, ¢ eighteen 
_ hundred and eighty-five, and the seventeenth day of April, eighteen hundred and 
eighty-five, in good faith, entered upon or made settlements with intent to enter the 
same under the homestead or pre-emption laws of the United States upon any part 
of the Great Sioux Reservation lying east of the Missouri River, and known as the 
Crow Creek and Winnebago Reservation, which, by the President’s proclamation of 
date, February twenty-seventh, eighteen hundred and eighty-five, was declared to 
be open to settlement, and not inolnitled in the new reservation established by sec- 
tion six of this act, anal who, being otherwise legally entitled to make such entries, 
located-or attempted to locate thereon homestead, pre-emption, or town site claims, - 
_ by actual settlement and improvement of any portion of such lands, shall, for a 
period of ninety days after the proclamation of the Pr esident required to be made by 
this act, have a right to re-enter upon said claims and procure title thereto under the 
homestead or pre-emption laws of the United States, and completé the same as re- - 
quired therein, and their said claims shall, for such time, have a preference over 
later entries; and when they shall have in other respects shown themselves entitled 
-and shall have complied with the law regulating such entries, and, as to homesteads, 
-with the special provisions of. this act, they shall be entitled to have said lands, and 
patents therefor shall be issued as in like cases: Provided, That pre-emption claim- 
ants shall reside on their lands the same length of time before procuring title as 
‘homestead claimants under this act. The price to be paid for town-site entries shall 
-be such as is required by. law in other cane and shall be ee into the general fund 
provided for by this act. 
King’s claim to priority rests upon the assumption that the sxenntive 
order of February 27, 1885, restored the land to the public domain, and — 
that it remained subject to settlement and entry until again placed in~ 
reservation by the proclamation of April 17, 1885. | | 
This proclamation declared the executive order of February 27 to be 
inoperative and void, for the reason thatit was in violation of the treaty — 
of April 29, 1869, syitlis the Sioux tribes of Indians, and was not made | 
with the soanent of said Indians. | . 
_ If the restoration of said land was not authorized by the peo of 
1869, and was not done with the consent of the Indians, said executive 
order would not operate to release the land from reservation and restore 
it to the public domain, and a settlement made uhereon woul confer no 
rights upon such settler. | 3 
Whether said executive order was or was not made in pursuance of 
the treaty of 1869 is immaterial for the purpose of this decision, in view 
of the fact that Congress, in passing the act-of March 2, 1889, clearly — 
contemplated that the tract referred to in said executive Scr consti- 
tuted a part of the reservations of the Sioux, and should not be released | 
from such reservation until so proclaimed by the President under the 
authority of said act. 3 | 
 Coneeding that the railway company acquired. no right under its 
agreement until ratified by Congress, it does not follow that King had . 
such a tight by virtue of his settlement as would deprive Congress of 
the power of making any disposition of the land after it had been finally. 
_ released from reservation, even if, at the date of King’s settlement, it 
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was. , aubject thereto, for the reason that. settlement upon the publie 


_ Jands confers merely an. inchoate right a As S Nov vane seat the. —_ 
 . United States. . 


‘The express inneaneed of is act, that said company shall “ have the 
-righttotakeanduse for : . . . . depotand station privileges, ma- 


chine shops, freight- house, round- house, and yard facilities, prior to any — ; 


white person, and to. any corporation. or association, so much of the two — 
Separate sections of land embraced in said agreements,” shows that it 
was intended to ratify and confirm said agreements, and that the rights 
acquired thereunder should be prior to the claim or right of any other 
“person or corporation, except Indians, who might have taken allotments — 


i under the treaty of April 29, 1869, which rights were protected by the a 


15th section of the act as paramount to the mens and claims of. all 
others. — = 
It is also insisted dist the ere of the 16th otlon=-tihet. tne ce 
lease of the Indian title shall not affect the agreement made with the 
railway company, “ except as hereinafter provided ”—is a limitation to — 
the grant or authority conferred, and that when said exception is con-. 


sidered in connection with the 934 section it is manifest thatit was the _ 


, intention of Congress to specifically provide for the class of settlers | 
therein referred to, and to make the eer of the railway on sub- 


a ordinate thereto. 


From a reading ot the entire reaction: it is Sie that the swords . 


Cexcept as” hereinafter provided” have reference solely to the provisos — 


to said section, and that it was the intention of the act to ratify and. 
. -eonfirm said agreements as against the right of every white person or 
corporation, provided the railway company should make. payment and: 
location in the manner and time therein prescribed. _ 
The 234 section is a general provision as to all settlers who. settled 
- upon said reservation between the dates therein named, while the 16th 

section is a specific provision, conferring a specific eas Imited only 
| by express: exceptions contained in the proviso to said section: | 


Where a general intention i is expressed, and also. a particular intention, whith is 
incompatible with the general one, the particular intention. shali be consider ed an 


exception to the general one. . . . .-. . Hence, if there are two acts, or two | 


provisions in the same act, of which one is special and particular, and clearly includés 


| _ the matter in controversy, whilst the other is general and would, if standing alone, 


~ ineludeit also; and if, reading the general provision side by side with the particular 

one, the aneluaonl of that matter in the former would produce a conflict between it 
and the special provision,—it must be taken.that the latter was designed as an excep- 
tion to the general provisions. Endlich. Int. Stat., Sec. 216; Sedgw. Stat. Law, 48. 


From a careful consideration of this case, I am satisfied that King 


7 has no right to make entry of. the tract in controversy by virtue of his 


= settlement, unless the railway | company should fail to comply with the 
_ terms ofthe act and a forfeiture should be declared i in the manner pro- - 
vided for in the fourth proviso to the 16th section of said act. | - 
Your decision i is affirmed. — 
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OSAGE TRUST LANDS—PUBLIC SALE. 
InsTRUCTIONS. | 


Commissioner of the General Land Office to the re gister and recewer at 
| Gar den City, Kansas, February 15, 1892. | 


Under date of 7 anuary 9th last, the Hon. Secretary of the Interior, 
approved a list for sale ot lands siabeeed in entries made upon the — 
Osage trust and diminished reserve lands, in which the claimants failed 
to pay the second, third and fourth installments of the purchase money. 

I inclose ficcew th a list of said lands, which you will proceed to ofter 
at public auction, (to the highest bidder, at a price not less than that. 
fixed by law an in quantities not exceeding one hundred and sixty 
acres to any one purchaser), in the order in which they appear on said 
list, on a day and at an hour which will be specified in a notice thereof, 
which you will give by advertisement, which will be printed once a Teer | 
for six. consecutive weeks in two weekly newspapers of general circula- 
tion in your land district, which you will designate. 

You will insert in each notice the earliest date most convenient to you. 


after the expiration of the period of publication. You will, after the sy 


offering, make a report of the sale giving the descriptions of the tracts 


and indicating whether sold or not, if the latter, the reason therefor — 


whether for want of a bid or other cause.. You will forward copies of 
the published notice attached to the several affidavits of the publishers 
of the newspapers selected, showing the date of the first and last pub- 
lication, and reciting the fact that the notice appeared in a regular issue 
of the paper once each week for the specified time. The claimants, 
| mortgagees, or present owners, may at any time before the day fixed — 
for the offering pay the full amount due, together with the accumulated 
interest, and the pro rata share of the expenses, in which case the par- 
ticular tract or tracts so ‘paid for will be withdrawn from the offering. 
| ‘Before proceeding to offer each tract, you will endeavor to ascertain 
by calling out, if a tax sale purchaser of that tract, or his or her legal 
representative, is present, if so you will allow such party or parties the 
privilege of paying the balance of the purchase money which remains un- - 
paid, and accumulated interest, together with the pro rata share of the. 
‘expenses of the sale.- In all such cases last mentioned, the Jand will — 
not be sold, but you will issue a certificate to the party or parties enti- 
tled thereto, in their own name just the same as if he was the original 
‘settler upon the tract in question, endorsing across the face of such 
certificates, in red ink, a reference to the fowrth section of the act ap- 
proved May 28, 1880, as your authority therefor. All certificates and 
receipts will bear ile current munber and date for the month in which — 
_ the sale occurs, and will be reported by you in your abstracts of sales” 
mace of the Osage trust and diminished reserve lands. 

Each of you will be allowed the same compensation as allowed by 
law in other cases of sale of public lands, AJl costs of advertising and 
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other expenses incident to said Sale rust be charsed to and paid out - 
of the fund arising from said sale. The net proceeds, ‘Of the sale will 
‘be deposited by the receiver, after deducting all expenses, to the credit © 
: ce the proper Indian fund. See section 5, act of oe 28; 1880. 
Approved: : | 
J OHN W. NOBLE, 
| | Seeretary 


oS He 0 fe « os ek . 
oe ae Bel eS - MINING CLAIM—MILL SITE+IMPROVEMENTS. 
he | | SATISFACTION EXTENSION MILL Sts... 


- The erection and maintenance in good faith of dwelling houses for the occupancy 
of workmen employed for purposes in connection with a mill is such a use and ’ 
Seoupetey, of the land as will justify the allowance of'a mill site entry thereof, 


7 First Assistant Secretary Chandler to the. Commissioner of the General, 
| Land Office, Hebruary 11, 1892. bes 


3 On Oates 16, 1885, mineral entry No. 247, lots No. 40 A, ana 40 B, r 
3 wais made at: the Las Cruces land. office, New Mexico, for the mining. | 
claim known as the “First Extension of the Satisfaction eee and 
the “ Satisfaction Extension Mill Site.” : | 
= The papers were transmitted to your office, and byy your letter of J une 
11, 1887, to the local officers, you said, 7 | 


. The mill site survey No. 40 B is claimed in connection with the lode survey No. 40 
its but there is nothing in the record showing that the same is used or occupied for 


~ mining or milling purposes in connection therewith. Proper evidence showing-the — 


a use or: occupancy of said mill site under section 2337 U. §. Rev. Stats., should be 
furnished. | . 


- Said section. 2337 provides that, - 


| Where non- -mineral land not contiguous to the vein or lode is aed or occupied by | 

the proprietor of such vein or lode for mining or milling purposes, such non-adjacent 
surface-ground may be embraced and included in an Supicenon ® fon a pews for.such 
vein or lode. . 


In response to your stiae the affidavit of the agent, was transmitted 
wherein he States, | 
The said mill-site lays between the stamp-mill owned and shetea by paid ne 
cant and the Mimbres river from which the water supply for running said. mill is. 
drawn and conducted, and that for said purpose said applicant has constructed and - 
at said time was maintaining an acequia and ditch leading from said mill to said 


river, and that said ditch traverses the entire width of said mill site iu its only prac- | - i 


ticable course from said tiver to said mill, and that the water thus conducted is 


~ necessary to the running of said mill, and that said mill is owned and used by said * 


- applicant for the purpose of reducing the. ore taken from said lode claim: Affiant 


-. further says that said applicant has erected and now owns two houses on said mill- . | 


site which are used and occupied by employees of said ee in the eps ™p % 
_of said ditch and for other purposes in connection with said mill. - 


By your letter of July 30,1888, you held that such a use and occupa: a 


tion was not contemplated by said section, and held the enuys for-can- | 
cellation as to the area embraced i in the mill-site. 
An appeal now brings. the case before me. . 
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In the case of Charles Lennig (5 LD. , 190, 192), Secretary ania im 
construing said section 2337, says, 

The proprietor of a lode undoubtedly ‘uses’ non-contiguous land ‘‘ for mining or 
milling purposes” when he has a quartz mill or reduction works upon it, or when in. - 
any other mainer he employs it in connection with mining or milling operations. 
For example, if he uses it for depositing “tailings”, or storing ores, or for shops, or 

houses for his workmen, or for collecting water to run his quartz mill, I think it* clear’ - 
that he would be using it for mining or milling purposes. 

As it appears that the applicant owns two houses on said mill- site 
occupied by his employees for purposes in connection with said mill, he _ 
uses the land for mining or milling purposes within the meaning of the 
statute as above construed. The erection of dwelling houses on the 
mill-site is clearly a very substantial use and improvement of the land, 
‘They become a part of the realty, and would pass by a conveyance of 
the real estate, and when such. houses are erected for workmen. em- 
ployed in connection with the mill, the land is used for milling pur- 
poses, | 

In Sierra Grande Mining ee v. Crawford (11 L. D. 338), it was 
held that the use of land for the maintenance of pumping works neces- 

‘sary .to the operation of a lode mine was such a use as would authorize | 
entry of the landas a mill site. The foregoing citation from the oe b:, 
case 1s quoted, and it is said, | | | 


Here we find actual occupation of the. land, with Jasting and. valuable improve- 
ments. It is true the company consumes only the water, but it occupies and uses 
the land in connection with its lode mine, and such use is necessary to the operating 


of the mine. 

This language applies to the case under consideration. | 

In the case of the Gold Springs and Denver City Mill Site (13 L. Di: 
175), a tank, a spring house and a stone cabin had been erected on the 
— mill-site, and such use was held sufficient. It is said, page 177%, 

Lasting improvements have been made on the land embraced in the mill site, 
indicating -good faith, There is more than the mere use of water—the mill- site itself 
1s improved and used, as above seen, in connection with the mine. : 

So in the casé at bar it may be said—* there is more than the mere 
use of water,” The mill-site itself is improved and used in connection 
with the mine by lasting improvements indicating good faith. | 

ds judgment is reversed. 


- RouGEOT v. WEIR. 


Motion for the review of departmental decision rendered September 
5, 1891, 13 L. D., 242, denied by Secretary Noble, Hebruary 12, 1892. 
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SWAMP LAND—REPORT OF SPECIAL AGENT. - 


STATE ‘OF. FLORIDA, 


| The claim of a State fon swamp jana: should not be rejected on the poet of a spe- : 


~ cial agent alone, but such report may be properly made the basis of. a further _ 


infest enon as to the char acter of the land. - 


Seoretary Noble to the Ocnmasione of the General Land Oe, Hebruay 
, | 12, 1892. 


_ oc eo ‘ouside fie case ‘arising upon. the appeal of the State of | 
- Florida, from your decision of August 14, 1890, rejecting the claim of 
‘the State of Florida to certain lands therein described. It aupenEs. that 7 
1155 tracts are involved, aggregating about 150,000 acres. 

Counsel. for the State alleges, in substance, that you were in error in 


7 holding the list for rejection solely on the report of a special agent, with- - 
out regard to the field- notes, and without j anny testimony on the part Of 5% 


the State. | 
» Your decision is aS follows: 


3 RuGIsTER AND. RECEIVER, 

5 Gainesville, Florida, 
. Sirs: Under date of the 4th instant; Mr. R. E. J ohnston, speeial agent of this shite, : 
mide a report of his examination in the field of certain lands in Florida claimed as. 


: ~ inuring to the State under the swamp-land grant, which report shows that the | 
tracts hereinafter described are not of the character contemplated by the erant, vige 


| ee The claim of the State to the tracts of land above 
. described i is ther afore € held for rejection, subject to appeal within. sixty days. | 


7 ‘This language would indicate that the claim was held for rejection 
solely upon the report of the special: agent. 

Counsel for the State is corr ect in his contention that rejection upon 
i this ground was erroneous. 7 


| held: 


The finding and. ee of the special agent is not conclusive ogainst fue State, i ID. . 
the absence of final testimony by the State. | 


In the case of Champaign ana Tlinois (10 L. D., 121), the second 


a allegation of error was: 


- The report of the United States can agent is not binding on the State; and this. 
report constitutes the only evidence on which the Commissioner bases his authority 


~ to. hold said tracts for rejection. 


In that case the Department said: 


The second obj ection, if Pu Eoriod by the facts in the case, isa valid one and must, - 
be sustained . .. . . . '.. Said report is not properly evidence in. 


_ the case; but if the oe act forth therein are such as to justify a doubt as to the 


| eoreecurses of the proof submitted, such report may properly be made the basis for a 
further investigation by your office . . «os a «, Upon this point the case 
. will be Temes to your office for disposition, ote. 


In the ease of- aes county, Illinois ae L. D., 22), the Department 7 
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The decisions above quoted from are in cases where the State ap- 

plied for indemnity for land sold by the United States, while in the case 

at bar the State asks for a certification of the land itself; but the ef- 

- fect of a report of a special agent on the character of the land i is the — 
same in the one case as in the other.. 

. In the absence of any evidence on the part of the. State, and as it 
appears that no opportunity has been afforded it to produce such evi- | 
dence, I-can not concur in your conclusion rejecting its claim. This, 
however, is not to be construed as confirming said claim but simply as 
refusing . render a decision before being placed in possession of such 
facts as the regulations require shall be furnished. — The papers are, 
therefor e, returned, in order that the State may be afforded an oppor- 
tunity to support its claim in accordance with departmental regulations, 
as was cone in the cases hereinbefore cited. (Cass county, 10 LL, D., 22; 
Sampe) en ans ib., 121), ' 


‘CERTIORARI-APPEAL—PROCEEDINGS ON FINAL PROOF. 
REAM v. LARSON, 


An application for ponies ari must be accompanied by a ey of the decision deny- 


ing the right of appeal. 
The right of appeal from the Commissioner’s decision is lost, where the appeal four 
the local office does not contain a specification of errors and is disnuissed for that 


reason. | 
_ Certiorari will not be gr anted-where the: right of appeal is lost through the negli- 


gence of the applicant’s attorney. 
A protest against final proof raises an issue that may be properly tried pene the 
‘local office, and on appeal therefrom the Comes One! is vested with due juris- 


diction over the case.. 
Proceedings on final proof can not be treated as ex parte, whee a protest is filed and 
evidence furnished in support of the charges ther ein male. : 


Seoretary Noble to the Commissioner of the General Land Office, February 
15, 1892. 


~~ On July 23, 1881, Frank Larson made homestead entry No. 358, for 
the 8S $ of the SE 3, and the 8 $ of the Sw 4 4 of pecuion 14, T. 14 S.,, 
R. 4.4 B,, Blackfoot, Idaho. 

He Save notice that he would submit final proof on said entry on ins 
31st day of July, 1888, before the clerk of the district -court at Paris, 
Idaho. When he appeared before said clerk to submit proof, he was 
‘met: by William D. Ream, who filed with said clerk the followin 2 paper: 


Brar LAKE Country, IpaHo, 
, Paris July 31, 1888. 
in the matter of Final Proof on Homestead Entry of Frank Larson.’ W.N. B. Shep-. 
| herd, Deputy Clerk United States Court— | | 


. : 4 
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This is to notify you that L the undersigned, William D. Ream, appear pofore you “ 
_ to-day in. order to protest against the final proof of Frank Larson on his Homestead 

| eney. 7 ; 

Ray D. REAM. : 
- (indorsed: ) Filed Fay 31, 1888. A L. RichBsauou Clerk of District Court, 3d' 
Judicial District. Idaho. By W. N. B. Shepherd, Deputy. . 
Te evidence submitted: before the clerk of the court‘was not con- 
sidered by the register and receiver, because neither the protestant 
Ream, nor entryman Larson, would comply with the demand made by | 
said officers upon them to pay the register and receiver the same fees 
| pac the clerk of the court for taking said evidence. | 

* On November 26, 1889, you instructed the register and receiver to ex- 
amine the evidence submitted and render decision thereon, and on De- — 
-cember 10, 1889, those officers recommended that Larson’s entry be 
canceled. He noscaed from. sald mae to you. Said appeal is as” 
follows: # 

Now comes said dgtentiant and appeals from the decision of the Hon. Register and 
' Receiver in the above entitled cause, on the ground that the decision is not sup- ° 
ported by the law or the evidenee in said case. 

Notice of this appeal was duly ser ved on protestant Ream; who filed 

the following objection thereto: _ 

The contestant Ream hereby demurs to said appeal being considered, for the rea- - 
son that there are not any specific points of ea mentioned to the ruling — 
' pealed from. 

On January 28, 1891, you considered said appeal, and held that— 
“The demurrer is well taken.” 

The appeal was dismissed and the right of far ther appeal clenied. 
Within twenty days thereafter Larson applied. to this Department for 
- an order under rules of practice 83 to 85, inclusive, directing that the | 
record in the case be certified up here for consideration. 

On November 4, 1891, the application was considered, and denied, 
because no copy of the degisinn complained of was farnished by appl : 
cant. Smith v. Howe (9 L. D., 648); also Missc. Press Copy Book. 228, 
p. o72. 

Under date of December 24, 1891, Larson filed a aiotion for review of. 


 . the decision of the Department of N ovember 4, 1891, contending thata 
copy of your. decision was unnecessary in determining his right to the | 


writ of certiorari, and that said decision is erroneous. Quite a lengthy _ 
argument is filed, attempting to show that said decision is erroneous. 
This motion is accompanied by a s COpy of your decision ae the ap-- 
_ peal. | 

If this motion should be considered ¢ as an application to. review the | 
departmental decision of November 4, 1891, it would have to be denied, — 
The doctrine that one who applies here for a writ of certiorari alleging 
that your decision denying him an appeal is erroneous, must furnish a 
copy of said. oan is well settled by the decisions of this Depart | 


ment. 
-14561—vo1 14-12 
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- However, as Larson has now furnished aaa copy, and at the same 
time re-filed his application for a writ of certiorari, it may properly be 
treated as a new application. Hoover v. Lawton (13 L. D., 635). | 

If the right of appeal to you from the decision of the remitee and 
receiver was lost through the laches of a party or his attorney the writ — 
will not be granted. Thompson v. Shultis (12 L. D., 62). | | 

If no proper appeal was taken to you from the decision of the regis- 
ter and receiver, and if for that reason said appeal was dismissed by 
you, applicant is not now entitled to the right of appeal from your decis- 
ion, and consequently the writ could only be allowed, if at all, under — 
the supervisory authority of the head of this Department. _ nox 

The appeal taken by Larson to you, from the decision of the register and 
receiver, utterly failed to specify the errors complained of, as required. 
by the rules of practice. McLaughlin ». Richards (12 L. ‘D. , 98). 

_ It was therefore not error for you to have dismissed a same on the 
motion of protestant. 7 | 
__ In the present application, one of the grounds for wien redress i is 
sought, is that the attorneys heretofore einployed by him, have com- 
mitted errors or have been unfaithful to his cause. In answer to this 
claim it may be said, as was said in the case of Nichols ». Gillette (12 — 
L. D., 388), that, “The purpose of the writ of certiorari is not the cor- _ 
rection of errors resulting from the laches of the party applying there-— 
for.” (Tomay, et. al..v. Stewart, 1 L. D., 570). And it has been re- 
- peatedly held that the writ of ertiorari will not be granted where the 
right of appeal is lost through the attorneys negligence. Ariel C. Har- | 
ris (6 L. D., 122); Asher v, Holmes (8 L. D., 396). 

This is adie even where the attorney had absconded. ‘Thomas C. 
Cook (10 L. D.,. 324), 

Of course, as heretofore intimated, if it ghoula be made: a appear . 
that the entryman is justly entitled to relief, it may be granted under _ 
the supervisory authority. Oscar T. Roberts (8 L. D., 423), 

Does the showing made in this case justily the zopernenit im exer- 
cising that authority? 

The application is made upon the following peounds: | 
. Ist; The Honorable Commissioner had no jurisdiction of the said case. 

2nd; The Land Office at. Blackfoot, Idaho, had no jurisdiction of the said case. 


3d; No contest was ever initiated by said contestant, and contestant at the time | 
defendant offered his final proof had no interest in the land embraced i in defendant’s 


“e, entry. 
4th; The clerk of the district court of the third | judicial district, ierribony of 


Idaho, had no jurisdiction or authority to take testimony in said case. 
. §th; The appeal of Larson from the decision of the register and receiver herein 
dated December 10, 1891, is sufficient and-not subject to demurrer or dismissal. _ | 

6th; That the Honorable Commissioner should have considered this case as an 
Pe final proof and not as a contest upon default and if upon examination he 
should have deemed the proof insufficient the action should have been to allow the — 
entryman an epyereny to furnish additional proof. 
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ih answer to the first assignment it is sufficient to say that Larson - 
| ‘submitted final proof for certain of the public land included in his 


~ homestead entry. Ream protested, asserting that Larson hadnotcom- 


plied with the law. The register and receiver decided the case, and an 
appeal was taken to you. It may not be a said that you had 
no jurisdiction over the case- | 
‘In the second, third and fourth Hacmarientee it is contended that the 
register and receiver, and the clerk of the district court, had no juris- 
diction to hear the case, because no sworn contest nor protest was filed | 
by Ream. It is true that at first he did not assume the position of con-_ 
_ testant, but rather that of a protestant, but when Larson attempted to. 
make final proof Ream’s right to protest it was unquestioned, and the 
~ register.and receiver, or the clerk of the court designated by them, had 
authority to hear said protest. | | 
- The fifth assignment, oun thatthe appeal ei from the local 


_ office is sufficient under the oe has a been shown to be ey = | 
_ deficient. 


The sixth and last eae avers. that you should fave agagidered 
the final proof of Larson as ex parte, the protest of Ream being ilegal,. _ 
and if said proof was. deemed by you to be nara) additional Proof ie 
should have been required. : 
_. The protest of Ream having been. degand to be jepale of. course you 7 
an could not have ignored the evidence submitted by him. | 


_ The contention of counsel, as embodied in the assignment of errors - 


and. argument, accompanying the application, fails to show that error. 


a has been. committed ; at least, such an error as would call for the exer- 


cise of the supervisory authority possessed by this Department. The 
applicant has had his day in court, and if he failed to have you pass 


| sie upon his case on its merits, the failure was due to his own acts and 
those of his chosen. counsel, in not fllowmg the plain rules of procedure : 


of the land department. 
The appnedven is denied. 


MosES ET AL: v. FICK ET AL. 


Motion for review of departmental decision of September 24; 1891, 13. 
‘L. D., 333, denied by Secretary Noble, February 15, 1892. 
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a MINING CLAIM--ADVERSE PROCEEDIN Gs_walv os 


NETTIE LODE. v, TEXAS LODE, We 


One who diese an adverse claim out of time, and subsequently brings i rad but 
not within the statutory period, does not occupy the status of an “adverse 
claimant” but that of a mere “ protestant ” without interest. 


_ An adverse claim filed out of time, and subsequent judicial proceedings based eveok: 


but not begun within the period prescribed, do not preclude the allowance of a 
mineral entry; nor does. the pendency of such pr oceedings bar the issuance of” 
patent on said entry. 

The failure of an adverse claimant to prosecute his suit in the courts with reasonable: 
diligence is a waiver of the adverse claim, and warrants the Department i in pro- - 
ceeding to final action on the claim of the applicant. 


Seer etary Noble to the Commissioner of the General ree Office, Hebru- i. 
| ary 16, 1892. 3 


L have considered the appeal by George H. Kohn, as claimant of the: 


Nettie Lode, from your judgment of September 6, 1890, rejecting his. 
_ adverse claim filed in the land office at Durango, Colorado, on March. 
20,1886, against mineral application N o. 684, by John R. ea for: 


himself a others, as co-owners of the Texas Lode. 
Said Curry filed ‘application for patent J anuary 6,.1886. “Bubliaadonl 


was made in a weekly newspaper from J antary 16, 1886, to March: 20, 


1886, and the following foot-note is. appended to the printed notice, to: 7 


wit: 
3 First pub. Jan. 16, 1886. 
‘¢ pub. March 20, 1886." ne 

eeston 2325. of the Revised Statutes requires the eee of tie 
land office, upon the filing of an application for a patent, to publish ai 
notice thereof “for the period of sixty days,” and provides that “at: 


the expiration of the sixty days of publication the claimant shall file 


his affidavit,” and if no adverse claim shall have been filed ‘“‘ at the ex- 
piration ‘of ‘the sixty days of publication, it shall be assumed cha the 
applicant is entitled to a patent.” | 
By mining circular of October 31, 1881, section 34, the ‘ehiowine in- 
struction is given as to the proper aren of carrying nat the above pro- — 
vision as to publication, “In all cases sixty days must intervene be- 
tween the first and last insertion of the notice in such newspaper. 
‘When the notice is published i in a weekly mot ten consecutive: 


insertions are necessary.” 


The foot-note in this case is not meine by the statute, and is no- 
part of the notice, but is appended for. convenient reference as to the. 
first and last insertions of the notice in the newspaper, and it is evi- 
dent that in all cases of publication in a weekly hewspaper the tenth or 


last insertion must be on the sixty-third day after the first insertion, 


excluding the first day of publication from the computation, according | 
to the well established rule. Miner v. Mariott (2. L. D.,.709); Bonesell . 
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@. ‘McNider (13 L. D. , 286). Whenever, therefore, the foot-note cor- 


rectly gives the date of the first and tenth insertion of the noticeina — | 


weekly newspaper it is a notice to all whom it may concern that the : 


es ‘last insertion just completes the ninth week, , and is the sixty-thir d day 


of publication in every such case. No one using prema: care can be 

misled by such a notice. © 

_° In this case the publication was in & weekly newspaper, and the first 
, publication being on January 16, 1886, and the tenth or last on March 
20, 1886, this was notice that March 20th, 1886, was the sixty-third day 


from January 16, 1886, and that March 17th, 1886, was the sixtieth and 


~~ Jast day upon which an adverse claim could be filed. The adverse claim 


-. was in fact executed on March 19, 1886, and filed in the land office on 
- March 20, 1886, or three days too late. By an oversight the adverse 


claim was in fact received at the local office and. filed without objection, 2 
and was not rejected by the poe officers ti more than a year there- 


after. 


By section 2326 of the Revised Statutes, it is eneided th at— 


It shall be the duty of the adverse claimant, within thirty days after filing his 
claim, to commence proceedings in a court of competent jurisdiction, to determine 
the question of the right of possession, and prosecute the same with reasonable dili- 
7. gence to final judgment, and a failure so to do shall be a waiver of his adverse claim. 


_ Ag the adverse claim was filed on Mar ch 20, 1886, the thirtieth. day 


: _ thereafter was April 19,1886, and it.appears by the certificate of the clerk 


of the district court of ‘the county of San Miguel that the required suit. | 
- was not commenced till April 21, 1886, or on the thirty- -second day after 
the filing of said adverse claim, or tao days too late. This failure was 


. -@ waiver of the adverse claim as provided by the statute above cited, 


and the suit does: not appear to have been prosecuted. So that the id: 
verse claim would have been barred: even if filed in time. eupen the 
facts'it seems to have been doubly barred... 

. Under these circumstances the register of the land office by his letter. 


of November 12, 1887, notified the said Kohn “to appear at this office | 
on or before Tharsday December 29, 1887, and show cause, if any you © 


have, why the said Texas Lode is iG subject to entry by the said John | 
. R. Cae and his co-owners.” | 

Said letter was received by said Kohn on November 14, 1886, as ap- 
pears by his registry return receipt, but no. appearance was made by 
said Kohn or on behalf of said Nettie Lode, and mineral entry No. 684 
was allowed at 4:30 o’clock p.m. on said December 29, 1886, by theland — 
officer s, and final certificate and receipt duly issued. 

On December 30, 1887, the claimant of the Lettie Lode filed a“ pro-- 
test against the er ie of a receiver’s receipt for the Texas Lode,” for 
the reason that said adverse claim had been filed and said suit had been 


instituted, and that negotiations had been entered into towards a Set-. 


tlement. of their conflicting interests. in 
As the adverse claim was alr eacy barred, sii pectasta re 10 inter- a 
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est, when the protest was filed, that can be recognized, cid hemustbe — 
earned as a “third party” to all intents and purposes;. and therefore | 
can only be heard in accordance with that clause of said section 2825, . 
which provides that “thereafter no objection from third parties to the 
issuance of a patent shall be heard, except it be shown that: the appli- 
cant has failed to comply with. the. terms of this chapter.” But this 
protest makes no such allegations, and therefore is not brought within 
the foregoing provision. Bright v. Elkhorn Company (8 L. D., 122). 
‘Furthermore, the protestant has made his objection and has been heard 
thereon, and has therefore exhausted the privilege conferred upon him — 
by the statute as a “third party.” His objection has been duly con- 
sidered and has been overruled, and, being without interest, the statute 
‘gives him no right of appeal. The nrotee: was also filed one. day after — 
the entry was made to which it objected. 

On appeal from the decision of the local officers you rejected the ad- 
verse claim and dismissed the protest. ai 

On the appeal to this Deparment: there are assigned substantially 

three errors: | 

(1) In deciding that said adverse claim of aie “Nettie” was not ee in time. 
- (2) In dismissing the protest of the “‘ Nettie ” claimant. 

(8) In holding the allegations of the adverse claim and protest insufficient. 

These contentions cannot be sustained for the reasons already given. — 
The adverse claim was rightly rejected because not filed in time. Ifit — 
had been filed in time it was the duty of the adverse claimant to have 
had recourse to a court of competent jurisdiction to settle his contro-. 
versy with the Texas Lode, as provided by section 2326, above cited, | 
and this Department is not the proper forum to determine that contro- 
versy. Having failed, both in filing his adverse claim and in bringing 
his suit within the required time, there was no reason why the entry of 
_ thé Texas Lode should be longer stayed, and it was properly allowed. It _ 

follows that the allegations contained in the adverse claim and d protest 7 
cannot be considered. - 

The only remaining question is ena judgment should now be ren- 
dered? - Are the appellants entitled to a judgment that patent issue to 
them in regular order of business, or should a patent be withheld to — 
await the judgment that may be poneeree by the court in which suit — 
appears to be now pending?’ - 

The statute (Section 2326) proves in express terms when and under — 
what circumstances this Department is ousted of its. ae as. 
follows: | 
Where an adverse elaim i is filed during ihe yeriod of publication, i all 
proceedings except the. publication of notide and making and filing of the affidavit 
thereof, shall be stayed until the controversy shall have been settled or decided By a 
- court of competent jurisdiction, or the adverse claim waived. 
Then follows the provision already cited that the adverse ‘caimead 
-tnust “within thirty days after anne his claim” ” cominence. proceedings | 
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in court, and a failure | so to do shall: ie: a waiver of his eoret se 


claim. ” 


In the case of the Richmond Mining Company v. Sas (114 U.S. 576), 7 


where there had been delays in the court, and the Jocal officers had 
- decided that such delays constituted a waiver, it was held that the land 
' officers had no power to make such a. decision. y ustice cae in con- 
| Struing this provision, says, page 985,— 


What, then, is meant by the phrase, “all nGeconine shall be stay ed until the con- 
tearerey | is settled or decided - Br court, of competent jurisdiction, or the adverse . 


claim waived?” 


We can imagine several ways in which it. can be shown that the adverse claim is 


waived without invading the jurisdiction of the court. while the case is still pend- 
ing. One of these would be the production of an instrument signed by the contest- 
ant, and duly authenticated, that he had sold his interest to the other party, or had 
abandoned his claim and his contest. Or, since the act says that all proceedings 
shall be stayed in the land office from the filing of the adverse claim and not from the 


commencement of the action in the court, within thirty days, such delay of thirty 


days is made by the statute conclusive of a waiver. A filing in the records of the 
- .. court by the plaintiff of a plea that he abandous his case or. waives his clam, might 


authorize the land office to proceed. | 


As it appears by the certificate of the clerk of the court to which this 


suit was brought, that it was not commenced till more than thirty days 
“from the filing of the adverse claim,” it follows from the above deci- 
sion that this Department ought to hold that “the adverse claim is 
waived,” and can so hold “without invading the jurisdiction of the 


_. gourt, while the case is still pending.” “Such delay of thirty days is 


_ made by the statute conclusive of a waiver.” The same must be true 
of the failure to file an adverse claim ‘ durimg the period of publica- 
_tion.”. The statute says that in such case “it shall be assumed that the | 


applicant is entitled to a patent,” and “that no adverse claim. exists.” - 


- (Section. 2325.) This provision is mandatory and conclusive, and this 
‘Department has no option in the matter, but is obliged to assume that’ 
the defendants are entitled to a patent. T find. the decisions of this - 

- Department accord with this view. In Brown v. Bond (11 L. D. , 150), 
the adverse claim was filed within the sixty days of. publication, and a 


. suit was instituted within. thirty days thereafter. Entry was allowed 


after the suit was commenced because the adverse claim was filed by 


attorneys without filing proper: authority, and it was held that such” 
entry was wrongfully allowed, and that a mere irregularity should “ not 


defeat the right of the claimant to have the controversy settled by the 


appr opriate tribunal, if he has complied with the statute.” The infer- | 
ence is that if he had not complied with the statute, | his said mene was 
defeated. 


In Meyer ». ane (7 L. D. , 83), the verse claim - was filed: within : 


the sixty days of publication, and suit was brought within thirty days | 
thereafter, and there was therefore no waiver of the adverse claim. | 


‘The same state of facts existed in the case of Ovens v. Stephens (2 L. 


D., 699), and it is said,—“‘ The only question that can arise upon this 
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state of facts is whether the adverse claimants have complied with the 
terms of the statute: above mentioned, so as to bring their case within 
it. In my opinion, the adverse claimants in this case have shown such 
compliance,” that “in the manner pointed out by the statute has been © 
raised an issue or ‘ controversy’ between the contending parties” as to 
the land in dispute, and that the Department had no jurisdiction over 
that matter. The implication is that if the claimant had not complied 
with the statute, the Department would not have been ousted of 1Us 


jurisdiction, | 
In. Reed v. Hoyt (1 L. D. , 603), the aiverse claim was sworn to in Bos. 


ton, and it is said by the Secretar y,—‘ As it appears however, that suit 
was commenced on this claim within the required time, and is now 
pending, I am unwilling wpon technical reasons to interpose objections 
to an adjudication of the claim by the appropriate tribunal.” Here, as 
in all the other cases cited, the test of jurisdiction of the court is made 
to depend upon the fact that. the suit was br ought within the required 
tine. 

In the case of Bel v. Aitkin (Sickel’s Mining Decisions; Dp. 196), Sec- 
retary Schurz says (p. 198),— | | 

I see nothing in the statute that sonmives an alverse claimant, who seeks to pro- 
tect his rights in the courts, which have been opened to him, to establish to the sat- 
isfaction of this department that he has complied with the requirements of the 
mining law, to a further extent than of properly asserting his adverse claim. 


In the case of Chambers v. Pitts (idem, p. 293) Secretary Chandler, | 
after citing the statute above quoted, says (p. 297), : 

The only question which can ever arise is whether the adverse claimant has com. | 
plied’ with its terms, so as to bring his case within it. He must file his claim during 
the period of publication, showing its ‘‘ nature, boundaries, and extent,” and bring 
suit for a recovery of the possession of it within thirty days thereafter, or be deemed 
au have waived it. | 


In the case of Wood ». Hyde (idem, 189), where a second suit was not 
commenced within the time allowed, it was held, that “the case will 
be taken up for final action in its ire order as though no adverse 
claim had been filed.” 3 

In Morse v. Streeter (idem, 190), where a second suit was seomimended 
after thirty days, it was decided that ‘the fact that Morse commenced 
another suit against the applicants for patent and other parties, long 
after the thirty days allowed in our decision ned expired, will not be 
considered by this office.” 

It may be contended that ceases the local officers in fact received 
the adverse claim, and suit has actually been brought in court, that 
this Depar tment has no authority to question its jurisdiction, but if the 
‘claim is not filed as required it is not filed at all in legal contemplation, 


and the wrongful action of the local officers in receiving the claim-after - 


the period of ptblication had expired cannot make the filing legal nor 
defeat the operation of the statute, or effect a repeal of its provisions, 
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neither can assent be yielded to the proposition that the jurisdiction of * 


the court in which the suit is ‘commenced cannot be questioned by 
. this Department. 
The boundary line between the jurisdiction of this Department and. 


that.of the courts under Section 2326 is clearly defined. The Depart- — | 


tment must decide whether or not “an adverse claim is filed during the 


| period of publication”, and if so filed, whether or not the claimant — 
brought suit ‘ within thirty days” thereafter, while it is the jurisdic-' | 
tion of the courts “to determine the question of the right.of posses- — 


_ sion.” If the'adverse claim is not filed “during the period of publica- 
tion,” or suit not brought as required, the jurisdiction of tie courts 


does not attach. And this Department is bound to presume that the — 


' courts will not violate the law and. assume jurisdiction in such cases. 
The law ‘will presume that all things are rightly done, unless the cir- 
cumstances of the case overturn. this presumption, according tothe 


Maxim, omnia presumunter rite et solemniter esse acta, donec probetur in— 


—contrarium.” Bank of U.S v. Dandridge (12 Wheat., 64, 70). 


_If a.court, however, should “overturn this prosuiaption.? and assimme - 
| jurisdiction, without authority of law, any judgment it might | render - 


upon the merits of the controversy would be also without ee 
cand null and void. 


The principles that would ane be applicable are thus enunciated by a 


the. Supreme court: | 


Where a court has jurisdiction, it has ‘a, right to decide every. sireetion which. oc- 


‘curs in the cause; and whether its decisions be correct or otherwise, its judgment,’ 
_ . until reversed, is regarded as binding iu every other court., But if it act without 
authority, its orders are regarded as nullities. They are not voidable but simply .° 
void, and form no bar to a recovery sought even prior to.a reversal.in opposition to | 
‘them. They constitute no justification and all persons concerned in executing such 


judgments or sentences are considered in law as trespassers. Elliot v. Peirsol, (1 
Peters, 340), 7 


-. Upon the request of this Department, a certificate of the clerk of the 
district court in and for San Miguel county, wherein said suit is pend- — 


ing, dated January 9, 1892,-has been transmitted, showing the then 


- status of said suit. It appears that no action has been taken therein | 
_ since its commencement, April 21, 1886, except to continue the case | 
from term to term,—a period of nearly six years. Such delay on the 


part of the adverse claimant cannot be regarded as a compliance with 


that provision of said section 2326, which makes it his duty to “ prose- 


-eute the same with reasonable diligence,” and provides that ‘‘a failure 


to do so shall be a waiver of his adverse claim.” He has clearly not — 
complied with the statute inthis respect, and cannot comlain if his “‘fail-. 


ure” be now adjudged “a waiver of his adverse claim,” within the con- 
templation. of the statute. 
From this review I am in no doubt that it is my duty oe assume that 
— “no adverse claim exists,” and adjudge that the apPnCaats are legally 
“entitled to a patent.” : 
Your judgment is affirmed. 
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MINERAL LAND—TOWNSITE ENTRY—MINING CLAIM. _ 
PEDERSON LoDE v, BLack Hawk TOWNSITE, ET AL. 


In case of a patented townsite entry of land containing a valuable mineral deposit, 
known to exist prior to the townsite application, and subsequently entered by a 
mineral claimant, the Department, to obviate judicial proceedings, may accept a 
—reconveyance of the land erroneously patented, and thus acquire quzinatouen to. 
ae upon the validity of the mineral entry. 


Birst Assistant Secretary Chandler to the Commissioner of the Vat 
Land Office, February 16, 1892. 


On October 8, 1883, Herman Pederson made mineral entry No. 2445, 
Central City, Colorado. It now appears that a part of the claim is 
embraced in the townsite entry of Black Hawk, upon which a patent 


was issued on January 17, 1874, and the balance of the tract included 


in the mineral entry is Snr ed in the townsite Eun? of Central City 
upon which patent issued July 10, 1876. . 
~ The mineral claimant has filed his corroborated affidavit, hate 
that the tract included in his mineral entry is valuable for its miner- 
als, and that the existence of said valuable mineral deposit in the form 
of rock in place was known at the dates when the townsites applied 
_ for patents and that his mine, the said Pederson Lode, is capable of 
pene profitably worked for its mineral product. | 

In addition a stipulation was filed signed by the officials of each of 
the townsites and by mineral claimant, wherein said townsites disclaim 
any interest in the tract included in the mineral entry, and waived all 
_ objections to the issuance of a patent therefor. It was also stipulated 
- that a hearing should be held on April 17,1889. The hearing was held, 
and the register and receiver found from. the evidence submitted that 
the allegations of the mineral applicant were true. 

On October 7, 1890, you considered the case and very. properly held 
that the isaaance of the patents deprived the land department of all 
- jurisdiction over the premises. Inasmuch, however, as the entry was 
improperly allowed after the land was patented, you held it for cancel- 
| lation. 

' An appeal has been taken from your judgment to this Depar tment. 
Your judgment is correct as far as it goes, but it seems to me that the . 
town authorities of Black Hawk and Central City should be given an 
opportunity to convey the tract included in the mineral entry to the - 
government, and thus reinvest it with jurisdiction to pass upon the 


claim of Pederson. This conveyance should be absolute and shouldbe 


accompanied by abstracts of title EpONns that the land has not Deen . 
previously conveyed. - 

This course will bring about the same result that would emits be. + 
attained. at the end of tedious litigation. Juniata Lode (13 L. D., 715). 
You will therefore allow the parties sufficient. time within which the 
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inineral applicant may procure a reconveyance of the tract by the town- 


If the conveyance be made you will-readjudicate the claim of Peder- 


"gon: : if not, you will transmit the papers to this Department. 


From the showing made at the hearing; there can be no doubt but 


. that the mine in this case was known to exist and capable of being 
profitably worked for its product long before and at the. dates upon. 


: whieh the townsites applied for their patents. 
~ Your judgment is accordingly modified. 


“RAILROAD GRANT—CONFLICTIN G LIMITS—FORFE ITURE. 


OREGON AND CALIFORNIA R. R. Co. 


2. The grant of the odd numbered sections within the ayer ippitie primary limits of 
= the Northern Pacific, and Oregon and California roads,. east of Portland, Oregon, . 


--was for the benefit of the former company under the act of July 2, 1864, and the 


| - | : sites to the United. States, together with proper abstract of title show- . 
~ ing that the tract has not been previously disposed of by said townsites. 


forfeiture thereof by the act of September 29, 1890, is to the’ extent: of the with- a 


drawal made under the sixth section of the act of 1864;:and under said act of 


forfeiture no rights of the Oregon and California road , are recognized oe a8 


said cones, limits. . te % vi ft 
: Bet He 4 





= Seg retgry a to the Commissioner of the Geneva rang, Ofte, Teo. 
ih be | | ruary 17, 1892. 7 Uy Ms 


aie 


have consider ad the protest filed on. behalf of the OnkK on aad Cali- 7 


fornia Railroad Company, against so much of the instructions issued — 


by your office, under the forfeiture act of September 29, 1890 (26 Statt., 3 


“ 496), as relates to the lands falling within the ‘conflict, or overlap, of the 
grants for the Northern Pacific and icone: and California etn 


_ Companies, east of Portland, Oregon. 
By the act of Congress approved July 2,°1864.(13 Stat, , 365), a eat 


was made to the Northern Pacific Railroad Company, to aid in the. con- © 


struction of a railroad from a point on Lake Superior, in the State of. _ 


Minnesota, or Wisconsin, westwardly by the most eligible route, to be 
determined by the company, on:a line north of the 45th degree of lati- 


tude, to.some point on Puget. Sound, with a branch via the valley of. 


the Columbia river, to some point at or near Portland, in the State of 


Oreg on. 


The joint resolution of I May 31, 1870° 16 Stat. 378), sacueninad: the 


; company to locate and construct “its main line to some point.on Puget. 
Sound via the'valley of the Columbia river, with the right to locate and 
’ construct its branch from some cet point on its main trunk 


is > Tine across the Cascade mountains to Puget Sound.” 7 
It will be seen that the effect of said resolution was to ree the | 


7 branch to main line, and vice versa, and also to provide for a land grant. 
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‘for the new line—viz: a conmectin 2 piece between Portland, Oregon, 
-and Puget Sound. 

The location of the road, as shown upon the map of general route 
filed and accepted Aueust 13, 1870, follows the Columbia river from 
Wallula, Washington, to a point on the north side of'the river just op-. © 
posite to Portland, Oregon. Between.Wallula, Washington, and Port. 
dJand, Oregon, fered was not constructed, and, hence, comes within the 
terms of the first section of the forfeiture act, before referred to, which 
‘provides: ae | 

That there is hereby forfeited to the United States, and the United States hereby 
resumes the title thereto, all lands heretofore granted to any State or to any corpo- 
ration to aid in the construction of a railroad opposite to and conterminous with the © 
portion of any such railroad not now completed, and in operation, for the construc- 
tion or benefit of which such lands were granted; and all such lands are declared to 


be a part of the public domain: Provided, That this act shall not be construed as_ 
forfeiting the tight of way or station grounds of any railroad company heretofore 


granted, 


The protestant diaims under the act of Coie ws ane July 25, — 
1866 (14 Stat., 239), which provided for the building of a road from 
Portland, Oregon, to the south boundary of Oregon to connect with 
‘the California and Oregon Railroad, and made a grant of “every alter- 
nate section of public land, not mineral, designated by odd numbers, 
‘to the amount of twenty alternate sectors per mile on on each side) 
of said railroad.” It further provided: | 


| and when any of said alternate sections or parts of sections shall be found to have 

been granted, sold, reserved, occupied by homestead settlers, pre-empted, or other- 
wise epoced of, other lands designated as aforesaid shall beselected by said companies 
“in lieu thereof, under the direction of the Secretary 7f the Interior, in alternate sec- 
tions designated by odd numbers, as aforesaid, nearest to and not more than ten 
‘miles beyond the limits of said’ first-named alternate sections. 


The Oregon and California Railroad Company filed a map of definite | 


A location of its road opposite thisland October 29, 1869, which was ac- 


-cepted by this Department January 29, 1870, upon wien withdrawal 
was ordered, and the road was duly built apabaie: these lands within 
‘the time limited by law for the construction of the road. | 
Under the rulings in force in the administration of land. grants, in 
‘this Department, prior to 1878, it was. held that priority of location gave 
priority of right aa lands tli conflicting limits, and a large number 
.of tracts were patented to the Oregon and California Railroad Com- 
pany, within the conflict now under consideration. _ 
In your instructions to the register and receiver at Oregon City, Ore- 
-gon, dated January 19, 1891 (not reported), under the forfeiture act, it 
was held by you that, Beet of Portland, Oregon, the grant for the Nort an 
-ern Pacific Railroad Commas 1s aden the act of July 2, 1864 (supra), 
which being prior to the act making the grant for the Giese and Cal- 
ifornia Railroad Company, it follows that the lands embraced within 
tthe withdrawal under the 6th section of the act of 1864 were excepted 
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Feo the later grant, and by the forfeiture act said lands were restored. - 


to the public domain. 


The principal grounds on which the pr test on behalf of the Oregon 


and California Railroad Company is based are as follows: 


The Northern Pacific received its authority of law to locate its main line to Port-- 


land by the joint resolution of 31st May, 1870, and filed a map of general route 13th 


August, 1870. It never made a definite location opposite this place where the conflict 
under discussion exists, and though in the general sense of the forfeiture act of 1890 ° 


2 that company had a grant of lands on that general route, that grantnot having been. 


_ definitely located, it could not now be held that it ever took effect by relation as of” 
_ the date of the grant, whether the date of the orant be July 2, 1864, or May 31, 1870.. 


Tt is further claimed that the joint resolution of 1870 was substan- a. 
tially a new grant of lands within limits to the extent mentioned in the. . | 


charter of the company, and excepted ther efrom lands included in grants - | 


- made subsequent to J es 25 1864, and. prior vo ane definite pcan of 


| the road. | 
a “As sated by the company, “The Southern Pacific Oomeaay was thus 
provided with indemnity therefor, if it lost lands because of the grant: 
to the Oregon and. ene a al which Congress intended to: 
recognize. z 
It is first necessary to serene which is the prior re witliitt the: 


= _ conflict referred to, for within conflicting limits neither priority of loca-- 


tion nor priority of construction gives priority of right, but in each case: 
the respective rights are determined as of the dates of the acts making: 


the grants. Missouri, Kansas and Texas Railroad. Company uv. Kansas- on 


Pacific Railroad Company, 97 U.&., 491; St. Paul and Sioux City R.. 
- BR. Co. ». Winona and St. Peter BR. RB. Co., 112 U.S. 720. It is true: — 
- that in these cases the roads had been definitely located, but it would: 
Seem that the reasoning im said cases applies with equal force to the- : 

matter under consideration. 
It will be remembered that the act of July 2, 1864 (supra), provided: 
for the construction, by the Northern Pacific Railroad Company, of a: 
_ branch line via the valley of the weenie river to some poy a or 
near Portland, Oregon. | 
In March, 1365, the president of said company filed in this Depart- 
ment a map of general route of the entire line of the road, showing. a 
location down the Columbia river to a point opposite Por tland, and 
thence north to Puget Sound, and asked that a withdrawal be order ed. 
thereon, which was refused, the same being deemed insufficient. | 
As held by Attorney Gener al Garland, in his opinion of January 17, | 


1888 (8 L. D., 14), “the map thus filed Nacoe unica: no good purpose — 


for the evans, but afforded the public a general knowledge of pr obable’ | 
location of the prospective road.” 


This was the condition of affairs at the date of the passage of the act | 


~ of 1866, making the grant for the Oregon and California Company. 
_ The act of 1864 made the location of the grant therein provided for,. 
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in this vicinity, reasonably cer tain, and the location of 1865 imparted. 
additional information upon the subject. | 

The joint resolution of 1870 merely changed the name of this part of 
the line, by designating it as the main line, instead of the branch line, — 

but the grant remained under the act of 1864, and the map of general 
route filed in August, 1870, being accepted by this Department, with- 
drew the lands under the 6th section of the act of 1864. . The section 
provides: | 

That the Pr seideat of the United States shall cause the lands to be surveyed for 
forty miles in width on both sides of the entire line of said road, after the general 
route shall be fixed, and as fast as may be required in the construction of said ¥ail- 
road; and the odd sections of land hereby granted shall not be liable to sale; or 
entry, or pre-emption, before or after ea are sur a ores by said company, as | 
provided in this act. | 

‘It is true that the Northern Pacific Railroad was never definitely lo- © 
cated opposite this land, but in view of the requirement in both acts 
prescribing that the road was to be built via the valley of the Columbia 
river, and of the provision in the sixth section of the act of 1864, that 
the general route shall be fixed, it would seem that-the location of 1870: 
fixed this grant as against the Tocation ‘upon any other. » grant subse- : 
quent in date to the act of 1864. 

In the forfeiture act special provision was made for the disposition . 
of the forfeited lands lying south of the present terminal at Wallula, 
Washington, and north of what is known as the “Harrison line.” » 
‘When it is remembered that these lands are opposite that portion of 
the road not definitely located, itis apparent that Congress treated the — 
-dJands embraced in the withdrawal on general route for this road. as . 
“ granted lands,” within the meaning of the forfeiture act. 

As against the holding of your office, that. a moiety of the lands. . 
within the conflict, or overlap, of the grants for the main and branch 
lines of the Northern Pacific Railroad, opposite the unconstructed por- 
tion of the main line, was forfeited by the act of September 29,1890 - 
(supra), the Northern Pacific Railroad Company urged that the main 
line had not been definitely located between Wallula and. Portland. 

In answer to this contention, it was held (11 L. D. , 625), 


In the first place, there was a grant along said route, which lacked only action on. 
_ the part of. the company to consummate. Furthermore, a reading of the entire act 
leaves no room to doubt that a forfeiture along said stretch of the main line was 
contemplated, and the lands so forfeited are described in the first section of the act 
as ‘eranted lands.’ 


_. This applies with oun fnee in the ale controversy, and ee g 

- determined that the grant for the Northern Pacific Railroad Company, 
east of Portland, Oregon, is under the act of July 2, 1864 (supra), the 
forfeiture declared by the act of September 29, 1890 (supra), is to the 
extent of the withdrawal made under the 6th section of the act of 1864. 
It but remains to consider the question as to whether the exception 
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= clause i in Mae act making the Northern Pacific evant included eranits to | 
~ aid in the construction of other roads, made subsequent to the paasage | 


of said act and prior to the definite location of the road. 


oo through this conflict, its right would have. been superior to that of the | 


This question was considered -by the Supreme Court in the case of — 


| ie St. Paul and Pacific Railroad Company ». Northern Pacific Rail- ‘ 


road Company (139 U.S., 1), and therein it was held, 


We are of opinion that the exception i in- the act Higtae the grant to the Northern | 


Pacific Railroad Company was not intended to cover other grants for the construc- 
tion of roads of a similar character, for this would be to embody a provision which 
would often be repugnant to. ant. defeat the grant itself. Missouri, ‘Kansas and - 


: Texas Railway v. Kansas Pacific Railway (97 U. 8., 491, 498, 499), 


Tt is clear, had the. Northern ‘Pacific Railroad been constructed ? 


Oregon and California Railroad Company; hence, any claim the latter _ 


- company may assert in and to. these lands must rest upon the act de- 


claring the forfeiture. 
The 6th section of that act provides: | | 
That uo lands declared forfeited to the United States by this act shall hea reason of 


such forfeiture inure to the benefit of any State or corporation to which lands may 
have been granted by Congress, except as herein otherwise provided. — 


I can find no provision in the act under which the Oregon and Cali: 


~ fornia Railroad Company would be entitled to these: lands, but, on the 
| contrary, the 5th section: of the act provides: 


That the rights of way and riparian rights heretofore attempted to be conveyed . 
to the city of Portland, in ‘the State of Oregon, by the Northern Pacific Railroad 
Company and the Central Trust Company of New York, by deed of conveyance 
dated August eighth, eighteen hundred and eighty-six, and which are described as 
follows: A strip of land fifty feet in width, being twenty-five feet on each side of | 
the center line of a water-pipe line, as the same is staked out and located, or as it 
shall be hereafter finally located according to.the provisions of an act of the legis-— 
lative assembly of the State of Oregon approved November twenty-fifth, eighteen 
hundred and eighty-five, providing for the means to supply the city of Portland. 


with an abundance‘of good, pure, and wholesome water over and across the follow- 


ing described tracts of land: Sections nineteen and thirty-one in township one 
south, of range six east; sections twenty-five, thirty-one, thirty-three, and. thirty- 


_ five, in township one saith: of range five east; sections three and five in township 
two south, -of range five east; section one in township two south, of range four . 


_ east; sections ‘pe erity thie: twenty ive, and thirty-five in township one south, of 


range four east, of the Willamette meridian, in the State of Oregon, forfeited by 
this act, are hereby confirmed unto the said city of Portland, in the State of Oregon, 


its successors and. assigns forever, with the right to enter on the hereinbefore de- 


= scribed strip of land, over and across the above-described sections for the purpose __ 


of. constructing, maintaining, and repairing a water-pipe line aforesaid. 


\ 


This pipe-line traverses the entire conflict, and had Sones recog- i. 
nized any rights in the Oregon and California Railroad Company, 
within the conflict, the above provision would not only have been un- 


PROCESS ALY but in ‘Gontlies with the rights of said company. 


From a review of the entire matter, I can see no error in your in 


_ structions, and the same will be carried into effect, if heretofore sus- bse 


.- 
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ae and as to ‘al lands patented to the Oregon and California 


Railroad Company, within the conflict, steps should be taken at once: 
looking to their recovery as provided for in the act of March 3, oe 


(24 Stat, 556), 


RAILROAD GRANT—INDEMNITY SELECTION—SETTLEMENT RIGHT. 


SOUTHERN PacrFic R. R. Co. v. STOCKs. 


A settlement right existing at the date when the revocation of an indemnity with-- 


drawal takes effect, excludes the land covered thereby from subsequent seen 
by the company. , 


Secretary Noble to the Commissioner of the Se Land Office, Feb. | ; 


ruary 17, 1892, 


The lands involved in this controversy are the S84 of re SE4, and. 
the Si of the SW4 of Sec. 23, T. 3 N., R. 20 W., 8. B. M., Los Angeles. 


land district, Gallente: 


This tract is within the indemnity limits of the grant to the Southern 


Pacific Railroad Company, by the act of March 3, 1871, and was with- ; 


drawn from settlement and entry from and after Ba 3, 1871 when the- 
map of its route was filed in your office. 

On the application of Alexander Stocks. to make tumiesiond entry 
for the land, a hearing was ordered to determine the rights of the rail- 
road cane therein, which took place on the 21st of March, 1890,: 
and on the 9th of June, 1890, the register and receiver united in a de- 
cision holding that the selection of these lands by the railroad com- 
pany wasinvalid. Upon appeal to your office, that decision was affirmed 
by you on the 29th of July, 1890, and the company’s selection of — 
the tract applied for by Stocks was held for cancellation. The com- 
pany brings the case to the Department, by appealing from your de- 
cision. 

The withdrawal of these lands from pre-emption and settlement, was. 


- revoked on the 15th of August, 1887 (6 L. D., 93), .such revocation ap- 


plying to all lands within the indemnity limits, except such as were: 


covered by company selections. The order of August 15, made the 
restored lands subject to settlement from its date, but barr ed a filing or 
entry until thirty days after restoration to the public domain by adver- 


_tisement for thirty days. This time oxured on the 7th arene - 


1887, 
On the 3d of October, 1887, the company selected all of section 23, by 


list number 25. Stocks testifies that he went to the local land office on 


- the 7th of October, 1887, the day named in the notice advertised by the: 


land office at Los Angeles, upon which filings would be received upon 
land within the indemnity limits of the Southern Pacific Railroad Com- 


pany, and offered to file a homestead entry for said land, but.on account. 


of the great number of people then transacting business there, his ap- 
plication was not acted upon or considered until the 19th of November,. 
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oar wat it was returned to him by the local officers for the reason, as they » | 
- said in their letter, “that. your description Is vague and eee 

and. there is no such legal subdivision as you describe.” - | 

_. On the 30th of November, 1887, he again made application to make. 


~ entry. for the land, and-the company was cited to EHOW cause way his - . | 


a application should not be allowed. 


At-the hearing which followed, he testified that he wale settlement. —_ 


. ‘upon the land in the summer of 1882, and had resided thereon continu- 
ously ever since that time; that nh improvements were worth about. 


: ~ one thousand dollars; that he was an alien when he settled upon the 
~ land, and was not aataealied until the 29th of Apri, 1886; that he 


understood it was railroad land when he settled upon it, and that it- 
remained so until the order of withdrawal was revoked, and ‘that he 


Wee never had applied to the company to buy the land. 


. The railroad company protested against the allowance of Stocks’ ap- 
| plication to make homestead entry for the land, on the ground that it. 

. was withdrawn from pre-emption or homestead or other entry, on the © 
8d of April, 1871, and was so withdrawn at. the time of his settlement, — 


~ and that the whole of section 23 was selected by the company on the 3d . | 
of October, 1887, as indemnity for the whole of Sec. 35, in T. 1 N., R. 


4 W., which was within the limits of its grant, but not vacant bie | 
lands on the date that said company filed its map of definite location, . 
having been otherwise disposed of by the United States prior thereto. 


_ In the case of the Atlantic and Pacific R. R. Co. (6 L. D., 84), which. | : oe 
Was a case to determine the rights of the company to indemnity lands — 


which. were withdrawn from pre- emption, and afterwards restored, 
Secretary Lamar concluded his decision by saying, to Commissioner : 
Sparks: : 


| Tf any lists of selections have been presented by the company with ten der of fee = 
- which have been rejected and not placed on file and noted on the records of the local 


office, you will, if said lists are in your office or in the local office, cause said selec- 
_ tions to be noted on the record immediately; and if such lists are not in your office 
~ or the local. office, you will advise the attorney of the company that they will be 


allowed to file in the local office such lists of selections, and the same will.be noted _ 


on the records as of the date whef first presented; provided the same be presented ne 
= before the lands are opened to filings and entries. te. 
In the case at bar, the list was presented, and the land selected, “ be- . 
fore the lands were opened to filings and entries,” but such salection | 
was the jirst | made by the company for the land, and therefore did not. 


come within the provisions and exceptions mentioned in the foregoing — | 7 
extract from. the decision of Secretary Lamar. That applied only to. - 


: lands for which selections had been presented. and rejected... In such . 
Cases, those lists might. again be presented, and they would be placed 
. on file and noted on the records of the office as of the date when first 


7 presented, provided such second presentation was made before the lands. | 
were opened to filings and entries. In other cases the selection by the 
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company must be made before the revocation of the order of eitiatival 
in order to have precedence over a settlement existing at that date. 

At the time Stocks made settlement upon the land in 1882, he was 
nota qualified pre-emptor, being an alien, neither was the land subject to 
settlement, having been withdrawn ther efron on the 3d of April, 1871. - 

His settlement at that time, therefore, conferred no rights on him, neither — 
did it interfere with any rights of the company. Titamore v. Southern 
Pacific Railroad Co. (10 L. D., 463). He remained an alien until April. 
— 29,1886, and the land remained withdrawn from settlement until August 
15, 1887, and from filing or entry until October 7, of that year. His 


residence upon the land, however, had been continuous from 1882, until 


it was restored to the AabliG digmsith and opened: to settlement on the 
15th of August, 1887, and he was a settler and resident thereon when 
the company made its selection on the 3d of October following. — 

So far‘as settlement upon the land was concerned, the order revok- 
ing the indemnity withdrawal made for the benefit of the company, 


took effect as soon as issued, and the Department. has repeatedly held 


that while a settlement made on land included within an indemnity 
withdrawal is unavailing as against the right. of selection on the part. 
of the company, it will be protected as against a seléction made by the 
company subsequent to such revocation and restoration. Central 
Pacific Railroad Co. v. Doll (8 L. D., 355); Lane v. Southern Pacific 
Railroad Co. (10 L. D. » 454); Southern Pacific Railroad Co. v. Wasgatt 
(13 L. D., 145). 

A new settler might, after August 15, 1887, and before the company 
' made selection of the land, October 3, of ina year, have made a set- 
 tlement thereon, which could have ripened. into a title, and the railroad 
company would acquire no right thereto as against such new settler, 
_ by subsequently including the same. in a list of selections. Northern 
Pacific Railroad Co. v. Wadon (7 L. D., 182). It cannot be said that 
Stocks, an actual settler at the time. the restoration took effect, could | 
have less right to the aud than such new settler. ~The pecision ap- 
pealed from is affirmed. - : 

“DESERT LAND ENTRY-CONTESTANT. — 
TAYLOR v. ROGERS. 


Land that has been effectually ealaned is not subject to desert ina entry. 
The questions raised by a contest may be properly considered, where the interest of 
_ the government is concerned, even though the contestant can acquire no per- 
sonal benefit by an order of cancellation, 


First Assistant Seoretur y Chandler to the ie of the General | 
Land Office, February 17, 1892. | 


On ‘March 13, 1890, oaks L. Rogers made desert land entry No. 
241 for the E. 4 of the NE. 4, the SW.4 of the SH, 4 and lot 4, section 
25, A ie N., B, 37 E, Blackfoot, Tdalio. | 
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On April 28, 1890, final proof was made, and on May 6 following 
upon payment, ooh certificate issued. 


On May 28, 1890, an affidavit of contest was. filed i in. the. ies land. | | 


: es by Samuel FE. Taylor, alleging— — 


That said tract was ‘not at date of entry nor at date of final proof, danjeae to en- 
_ try under the desert act, in that a portion of said land had been for several years, 
prior thereto appropriated and occupied by the Bingham County Agricultural Asso- 
_ Ciation, they having improvements thereon to the extent of $5,000, a portion of said ' 
land having also been reclaimed by said association prior to date of said entry. 
A trial was had on the charges made in this affidavit on. August 12, 
1890, and on September 4, 1890, after considering the evidence sabmit. 
ted the register and receiver found that the land had been reclaimed -— 
before the entry of Rogers; ; they accordingly recommended the same | 
for cancellation. . 
Rogers appealed from their ruling to you. A motion was. “made by 
~ contestant to dismiss the appeal. You dismissed the same for infor- 


mality and considering the case, as ex parte, on. April 10, 1891, you | - 


affirmed the finding of the local land officers and denied entryman the 
right of appeal because no proper appeal had been taken from the veda 
sion of the register and receiver. | 
_ He applied to this Department for an order under alee of pr actice @ 83, 


oo 84 and 85, directing you to transmit the record in the case to the De- ei 


_ partment. Acting upon this application on June 27, 1891, thé order 
: was granted, and in pursuance thereof the record is now before, me. 
Taylor v. Rogers (12 L. D., 694 , 
The evidence submitted at the trial has been considered. Tt 18 pe 
I think, that the whole tract was desert in’ character in its. original 
state. The County Fair Association fenced in what they thought was © 
~ forty acres of the tract in question, but it now transpires that their en-._ 
closure includes only about thirty- eight acres., The tract thus occupied 
4S described as the NE 4 of the SE 4 of section 25, T. 2 N., R. 37 E., 
Blackfoot, Idaho. Balers Rogers’ entry was made and, in fact, long 


before he gave notice that he intended to reclaim the land, the forty: 


acres above described had been reclaimed by the Fair Association: It 
was not therefore subject to entry under the desert land law. | 
As to the balance of the tract in question, it is shown to have been 


desert in character, and it is not satisfactorily shown by the evidence oe 


that it has been reclaimed: by Rogers. It is urged on his part that the 
contest of Taylor is collusive, and that it really is brought and main- 
- tained for the benefit of the Fair Association, whose president-he is. 

The Association could not enter the land as such, even if the entry in 


-. -question was canceled. The contest affidavit of Taylor merely charges | 
. that the land had been reclaimed at the time Rogers applied to reclaim 


- it, and consequently it was not desert land. Whether this affidavit be 
_ fronted as initiating a protest or a contest, it gives information to. the 
: government upon which action should be had: The charge goes to the. . 


yy 
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character of the land, and the United States has such an jueeeest. in ee 
subject matter that it will consider. the charges even though the con- 


testant personally could have no interest init. After the entry shall 


have been canceled, it is time then to decide under the land laws as to 


who is entitled to make an entry for it. 
You will cancel the entry of Rogers, in so far as it includes the NE 4 


of the SE 4 of section 25, T. 2 N., R. 37 E., the forty acres reclaimed by 


the Bingham County Agricultural Association. As to the remaining — 
one hundred and twenty acres included in said entry you will require 
Rogers to furnish additional proof showing that the land has-been re- 
claimed, the means of reclamation, the source of his water supply, and 
his ownership thereof. When this evidence is received you will re-ad- 
judicate the case. The evidence thus called for should consist of the 
affidavits of reliable witnesses in addition to that of the entryman, de- 
scribing particularly just how the land has been reclaimed and just what — 
its present condition is. , 

Your judgment is therefore Ge as above. 


RAILROAD GRANT—MAP OF GENERAL ROUTE. 
SIOUX CITY AND Pacrric e. R. Co. 


The filing of a-map of general toute is not ah requir ement attached to the erant made ~_ 
for the benefit of the Sioux City and oo line by section 17, act of July o . 
1864, | | 


| Seéretary N oble to the Commissioner “a the Generi Tane la Hebruary a 


17, 1892. 


“On March 30, 1883, ‘the neeister at Neligh, Nebraskant transmitted for 


_ the consideration of your office a list of lands, aggregating 2,232.09 
acres, “selected” by the agent of the Sioux City and Pacific Railroad | 


Company. This list was, by letter dated May 19, 1884, returned by your 
office, with instructions to the local officers “ to. ‘admit or reject... 6 
as you find the lands subject to selection or not.” By the same letter 
the local office was advised that under the decision of the supreme’ 
court in Van Wyck v. Knevals (106 U.S8., 360), the right of the com- 
pany under its grant did not attach until Janudry 4, 1868, when the 
map showing the definite location of its line of road. had been filed by 
the company with the Secretary of the Interior and accepted by him, 
and that “said date will govern in the adjustment of its claims here- 


after.” 


6 


On May 23, 1884, the local officers rejected the company’s applica-. . 


- tion to list the following tracts in the said land district, to wit: E. 4 


NW. 4 and W. $ NE. 4, Sec. 19, T. 22 N., R.11 E.; lot 1, Sec. 3, T. 23 _ 
N., R. 11 E.; SW. 4 of See. 15, T. 20 N,, RUE: , W.4 SE. 4 and EH. $. 


_SW. d, Sec. 23, T.19N., R.11E.; W.$SW, tand SE, 4SW. 4, Sec.23,T. 


af 
~~ 
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7 23 N, R, 11 E., the records of their office snowine “that at the date 


that the right of the company attached the several tracts we ee WEre 
covered. by valid homestead entries.” | 
On appeal by the company, your office sustained the action below, 2 


except so far as it related to Lot 1, Sec. 3, T. 23 N,, and the SW. 4 fof. 


See. 15, T. 20 N., RB. 11 E. | 
Your office held that, as the homestead entry which had covered the 


7 said lot-1 had been canceled before the said definite location, its listing 
_. by the company should be allowed. The said SW. 4 of Sec. 15, being 


involved in the case of John Cameron et ai. v..M. L. Harney and Sioux 


3 a and Pacific Railroad Company, your office suspended action wath f 


egard to the company’s sald listing of the same, 
The company appeals, and submits five specifications of error, which 


—— set out: substantially that your office erred in holding that its right to , 
lands within its grant attached January 4, 1868, and that its right did =~ 
not attach to the said E. 4 of NW. 4 and W. 4 NE. 4 Sec. 19, T. 22 N,, 


the W. 4 SE. 4 and E. 4 SW. 4 See. 23, T. 19 N., and the W. 4 9W. tand 


SE. 1 SW. 4 See. 23,~T. 23 N., RB. 11 K. On December 24, 1864, the © 


President designated the Sioux City and Pacific RR. Co. i in pursu-~ 


ance of authority contained in section 17 of the act of poe Bp . 


proved July 2, 1864 (13 Stat., 356), which provides: 


That so much of section: pttee of said actias relates to a branch om Sioux City 


“be, and the same is hereby, amended so.as’to read as follows: That whenever a line | 


of railroad shall be completed through the States of Iowa, or Minnesota, to Sioux . 


' City, such company, now organized or may hereafter be organized under the laws of 


Iowa, Minnesota, Dakota, or Nebraska,-as the President of the United ‘States, by 


ats request, may designate or approve for that purpose, shall construct and. operate a. 


line of railroad and telegraph from Sioux City, upon the most direct and practicable 


“route, to such a point on, and so as to. connect with, the Iowa branch of the Union © 


Pacific Railroad from Omaha, or the Union Pacific Railroad, as such company may 
select, and on the same terms and conditions as are provided in this act and the act. 
to which this is an amendment, for the construction of the said Union and: Pacific 
Railroad and telegraph line and branches; aud. said company shall complete the - 
same at the rate of fifty miles per year: Provided, That said Union Pacific Railroad 

Company. shall be, and is hereby, released from the construction of said branch, 


- And said company constructing said branch shall not be entitled to receive in bonds 
an amount larger than the said Union Pacifie Railroad Company would be entitled 


to-receive if it had constructed the branch under this act and the act to which this 
is an amendment; but said company shall be entitled to receive alternate sections of - 
land for ten smiles in width on each side of the same along the whole length of said © 
branch: And provided, further, That if a railroad should not be completed to Sioux © 
City, across Iowa or Minnesota, within eighteen months from the date of this act, then. 


said company designated -by the President, as aforesaid, may commence, continue, © 
and complete the construction of said branch as contemplated by the provisions of — 
. this act: Provided, however, That if the said company so designated by the President. 


as aforesaid shall not complete the said branch from Sioux City to the Pacific Rail- 
road within ten years from thé passage of this act, then, and in that case, all of the © 


railroad which shall have been constructed by said company shall be forfeited vee _ 


and become the property, of the United States. | 
On June 27, 1865, said company filed in this Deen a map show: e 


‘ ; ing une line of r general route of its road, which was referred to your 


oo 


io¢ 
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eae for sonbopriate action. Said map was returned to this Depart: 7 


ment, with office letter of August 10, 1865, without action. | 
On: January 5, 1868, a map was filed ie said company showing the. 


- line of definite iseation of the road, upon which the limits were adjusted 


and withdrawals ordered. 
It is now claimed by the company that it was the duty of ne Secre- 
tary of the Interior, under the 7th section of the act of July 1, 1862 


(12 Stat., 489), to withdraw the lands on the filing of the map of gen- 


eral roe by this company, and that thereafter the lands were not sub- 


; ject to the entries made. 


It must be remembered that by the 14th section of the act of x uly 1, 
1862 (supra), the Union Pacific Railroad Company was required to con- 
struct this road, ‘‘on the same terms and conditions as provided in 
this act for the construction of the Union Pacific Railroad.” 


_ The third section of that act provides for a grant of— . 


Every alternate section of public lands designated by odd numbers to the amount 
of five alternate sections per mile on each side of said railroad on the line thereof, 
and within the limits of ten miles on each side of said road, not sold, reserved, or 
otherwise disposed of, by the United States, to which a pre-emption or homestead 


- glaim may not have attached at the time the line of said road is definitely fixed. 


Section 7 of the same act contains this provision: 


That within two years after the passage of this act, said company shall desig- 
nate the general route of said road as near as, may be, and shall file a map of the 
‘same in the Department of the Interior, whereupon, the Secretary of the Interior 
shall cause the lands. within fifteen miles of said designated route or routes, to be 
withdrawn from pre-emption, private entry and sale; and when any portion of said route 
shall be finally located the Secretary of the Interior shall cause the said lands herein- | 
before granted to be surveyed and. set off as fast as may be necessary for the par 
poses herein named. F 


By section 5 of the act of J ae 2, 1864 (supra), the “time for dicaiy | 
nating the general route of said railroad and the filing the map of the 
same” was “* extended one year from the time” designated 1 in the act of 


1862. 
The 17th section of this act released the 6c said railroad, ” the Union: 


- Pacific Railroad, from building the road under consideration, and 
authorized the President to designate a company to construct a road 


from Sioux City on the most direct and practical route, to a point to be — 
selected by said company on the Iowa branch of the Union Pacific Rail- © 
road from Omaha, or the Union Pacific Railroad, “ whenever a line of 
railroad shall be completed through the States of Iowa and Minnesota 
to Sioux City,” provided that if such railroad shall not be completed to 


Sioux City in eighteen months, the company to be named by the Presi- 


dent might then commence. 
It will be seen that after the passage of the act of 1864 euped. there _ 
was no company in existence required to construct this branch, and - 
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that, under the act, more than one year might have elapsed before the 
ee President designated a company to build the same. | 
_"-. The condition’ in the acts of 1862 and 1864 requiring the filing of 
“maps of general route, referred ‘to a particular company—viz: the 
_ Union Pacific Railroad Company, which, when released from the build. 2 


_ ing of this branch, removed such condition therefrom. 


. As more than one year might have elapsed before the ‘President des: ae 

_ ignated the present company to build the road, it would be inconsist- 
ent to hold that the condition requiring the filing of a map of general 

route by said company within a year attached to the grant made for. 

said road. The fact that such a map was filed within. the year was. 


-mInerely a coincidence. 
The failure on the part of this Department to mere a withdrawal 


upon the filing of said map of general route must be construed as a — 
" concurrent construction by this Department that none was authorized, 7 

_ and an examination of the correspondence, relative to the road, fails 1. 
disclose any claim on the part of the company at the time for the bene- 


fits of such withdr awal, 


The company therefore acquiesced in the construction of the ‘papers 


 ment,and numerous persons have, presumably, received patents for . | 
: lands, which under a change must be held to have issued in violation 


Of law. — 
From a careful review of the matter, I am of the opinion. that the 


the same terms and conditions as contained. in the grant for the Union 


Pacific Railroad Company, but that the requirement in the matter of — 
the filing of a map of general route, upon which a withdrawal was | to 5 
be ordered, was not a condition attached to said grant. 2 

Tam further strengthened in the position above taken from the fact a 
ware that, as the road was short, but 101.77 miles long, and was required to. 
— ° be upon the most direct and practical route, there was no reason for the _ 

_ filing of such map. 
- I therefore hold that the entries were properly allowed, ‘and ibaine’ of - 
record uneanceled at the date of the definite location of the road, they : 

-gerved to defeat the grant. a 
Your decision pa eeraes the attempted listing of the company is there- Bh 


7 fore affirmed. 


17th section of the act of July 2, 1864 (supra), made a new grant, upon * 
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|| PRE-EMPTION ENTRY—PAYMENT—RECEIVER. 
| ANDREW J. PRESTON, 


The failure of a receiver to properly account for the purchase money can not defeat 
_ the right toapatent under the pre-emption law, where final proof is submitted in. 
- due form showing actual sommes with law, and full payment is made for the ~ 


land. 
The case of Talkington’s Heirs v. Heipiitne 2L.D., 46, overruled. 


First Assistant Secretary Chandler to the Commissioner of the Gen- 
eral Land Office, February 18, 1892. | 


I have before me the appeal of Andrew J. Pr eston, tr ansfer ee of John 
_ Marshall, from your decision of April 22, 1890, refusing him a hearing 
— upon his melition to have the final pr oof of Mar shall placed on record, 
and that he be allowed to make entry for the SE. 4, Sec. 34, T. 115 N., 
iB, 52 W., Watertown, South Dakota, land distitict, oe 
The secon in this case shows that on October 22, 1889, said. Pigion 
filed in the local land office at Watertown his petition ‘duly verified, | 
setting forth (1) That he is owner of said SE. 4 of Sec. 34, and has been — 
such owner since the 22d of March, 1886. (2) That Marshall settled on 
the said land May 25, 1882, by virtue of the provisions of the pre-emp- . 
tion law. (3).That John Marshall continued to reside upon said land 
until about January 18, 1883, when he-submitted final proof which was 
" accepted by the local officers. (4) That this proof was made upon due — 
notice (setting out the notice in full). (5) He sets out the proof in full, 
and a copy of the acceptance and copy of the final certificate. (6) He 
_ gives a copy of the receiver’s receipt in usual form signed by H.R. 
Pease, Receiver. (7) He represents that he actually paid $200 to the 
receiver. (8) That he sold and coriveyed the land on October 20, 1884, . 
~ to one J. Keator, and that J. Keator, on November 20, following, sold it | 
to George C, Preston, who, in March, 1886, sold itto Andrew J. Preston. 
(9) That the proof so made by him. is now in the United States land 
office at Watertown, South Dakota, and has never been entered of 
record on the books of the office. (10) He recapitulates the above state- 
ments. (11) That the $200 has never been returned to John Marshall | 
or to him or to any person. for them or either of them, but is still re- 
tained by the United States Land Office at Watertown, and he prays 
_ that said final proof of Marshall be entered on the records, and that the 
necessary action be taken by the local officers and your office to secure | 
a patent for said land. | 
The local officers rejected the final proof, and denied the relief Aenea: 
-because the present receiver had never received the money for the land, _ 
-and there was no evidence that it had ever been paid to the poet 
ment, and to allow the proof without the money being paid to present. 
receiver, Randolph, would render him liable for the-amount. They 
therefore made an order transinitting the entire case to your office for 
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oe such action and relief as your office might dean proper to erant. > 


‘There is no date upon this decision, but. the reueel of tr ansmittal bears. 
date October 23, 1889. | | 
— On Wovember 25, 1889, your office letter “«G” to. ‘register. siti re- 
- ceiver at Watertown. states that there is nothing. in your office of record, _ 
showing any filing for the land by Marshall, but that John B. Waters 
had made homestead entry No. 16390 for the land May 21, 1887, and 
after recapitulating the matters set forth in the petition and ie 
of the local officers, it was stated that there was nothing of record in 

your office to show that final proof had been made or the money paid, 
, and you held that inasmuch as Preston had a right to notice of the de- 


cision and of his right to appeal, you returned the case and gave ~ 


directions that he be notified accordingly. This was done and Preston 
thereupon filed a motion in your office asking a reconsideration of the 
letter of November 25, 1889, and that you make an order for a hearing, 
that Waters be notified*and that the petitioner be allowed to show the 


entire transaction, and that he had actually paid the purchase money, Me | 


and that Waters had notice and knowledge of the existence in fact 


of said filing, final proof and final cevtificate, and that upon such hear-: 
_ ing, Waters’ entry be cones and the entry of Marshall be: Diane mney _— 
record. 


On April 22, 1890, y your. office letter “ Ge apie the matters 
“her ein set forth, and you state that the records of your office show that _ 
_ Marshall filed a declaratory statement for lots 2, 3 and 4 and NE. tof 
SE. 4 of said Sec. 34, on May 29, 1882, and. that no ‘application “fr 
eniendinens can he found.’ “You refuse a hearing; refuse to modify or — 
- ¢ghange your former letter and ruling, “leaving Marshall the right to 


contest the entry of Waters under rules 8 and 4 .of practice.” From 


this. action, Preston appealed. All the papers, original filing, notice of 


proof, final proof, final’ certificate and receiver’s receipt, are with the 


papers in the case, - It is also set forth in the pleadings that an amend- 
ment to the filing was asked before final proof was offered, and ‘it ap-_ 
pears to have been made as the. “order for advertisement deseribes ‘the 
land in controversy. 
I do not find that the eed officers ere in efiking to enter the final 


.° proof upon the records, without the money for the land, as it would 


certainly have created a liability against the receiver for the amount. 
The rejection of the final proof was a nullity,-as it had already. been 
accepted, and it does not appear that they passed upon the sufficiency 
of the proof, but simply refused to act upon it, and call this a “ rejec- 
tion.”. It was very properly sent to. your oflies for your action, and 


rs taking the entire record of the case and the allegations of the verified 


petition, I am of opinion that the plaintiff was entitled to a hearing - 
- upon the case presented, not only.so, but the due administration of the 


affairs of your office demanded a full inquiry into the entire transac- : 


tion. To refuse it and relegate the plaintiff to his right to contest the 
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entry of Waters, is, in effect, a denial of his substantial rights, as. it . 


. amounted to a dismissal of his petition. | 
If the facts stated in his petition are true, as therein set forth, the 7 


government cannot deny his right to the jad. -The final proof having 
- been accepted, the final certificate issued, and the money paid, the én- - 
tryman cannot be held responsible for the neglect or misfeasance of the. 
government’s agents. If Waters was shown the register’s receipt, as 
_ alleged, and notified of the filing ‘of Marshall and the offering of final 
proof, he, from that moment, acted at his peril. | 
- Whether these things aré. true or ‘not is a matter to be shown by | 
proof at a hearing, | | 

‘Your decision is therefore reversed, and you will remand the case to 
the local officers and direct a hearing to be be had upon due notice to 
the parties.’ Inasmuch as ex-receiver Pease is out of office and not a 
party to the case, he will be notified of the hearing and of the sub- _ 
stance of the charge as to the payment of the purchase money; and will 
be allowed to appear and testify in the case. 

Preston will be allowed to offer evidence to prove that Marshall, in - 
fact, paid the purchase money to the receiver; this notirithstanding | 
_ the ale in the case of Talicington’s heirs v. Hempfiing oe L. D, , 46) in 
which case it was said: 


It should be observed however that as the United States have not peneieed by the | 


formet payment, the heirs cannot be credited therewith; it must be regarded asif — 


- it had never been made. 


IT have carefully considered this case in the iene ee the saighoritig: 

at hand, including various decisions of the supreme court of the United — 
States, or T am convinced that the said ruling upon this point is 
wrong. | 

- Where an officer or agent of the government acts shictly within the 


scope and limit of his authority in pursuance of law and the instruc- = 


tions of his superiors, his act is binding upon the government. If, in | 
the case at bar, all the preliminary steps had been regularly ‘akon up 

to the payment of the price of the land, and the entryman then paid to 
the receiver the purchase money, it was within his jurisdiction to re- 


' ceive it, and upon such payment the receiver became the bailee of the 


government, responsible to it for the money, and any subsequent act 
of negligence on his part or malfeasance in ‘office could not revoke or 
-annul his prior legal act. If he fail to report the payment, or to pay — 
~ over the money, the government must look to-him and his bondsmen 
for it, not te the entryman. It seems almost useless to cite authorities 
on so plain a proposition. 
In the case of the United States v. Moffat (112 U. S. 24) it was said: 
The government does not guarantee the integrity of its officers nor the validity of 


their acts. . . . They are but servants of the law and if they Ropar from its 
requirements the fovernment ig nok bound, | 
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This was a case where the register and receiver had fabricated the 


entire entry papers and secured patents for land in the name of ficti- 
tious persons, and by various transfers purely fraudulent they finally 


- transferred the land to Moffat who was an actual person. On a peti- - 
' tion to ‘cancel the patents, it was claimed by counsel for Moffat that he . 


_ was an innocent purchaser and that the government was bound by the 
. acts of the register and receiver, and they cited the case of Polks Les- 


_ see v. Wendell e al. (5 Wheaton, 293) in support of their proposition. 


_ The court distingnished between the cases saying in neenenee to me 
latter case | | | 


7 the iproaalantion were committed by the officars while in the exercise of fieiy de . 
mitted jurisdiction, and can have no application to the acts of officers fabricating 


- documents i in the names of persons having no real existence. 


a It was in connection with the unlawful acts of the officers in the lat | 
ter case that the language in regard to the government guaranteeing 


a integrity of its officers was used. 


In the case of Polks Lessee the court say they 


_- have never expr essed an inclination to let in inquiries into the fr aud, irasealaettios’ | 
. acts of negligence, or of ignorance, of the officers of the government prior to the ~ 
issuing of the grant, but on the contrary have expressed the opinion that the gov- 


Oe ernment must bear the consequences. 


Itis. claimed that “laches are not imputable to the government, 1 


~ ‘but in the United States v. Baker (12 Wall. 359) it was held that where — 


the agent. of the government neglected to give notice of the non-pay- 
- ment of certain bills of exchange, the endorsers were discharged, and it — 
is said “the United States had no right to recover, on account of the 
neglect in giving due notice, after the return of the bills.” - 
It was said in case of McKnight v. United States (98 U. 8. , 179) 


with a few exceptions, eTowing out of considerations of public policy the rules of . - aa 
law which apply to the government and individuals are the same. ‘There is not = 


one law for the former and another. for the latter. 


_ The rule as I have stated it follows the well settled: law of agency as. _ 
betweon individuals, and I know of nothing in public policy that ren- 
_ ders it. inapplicable. to the government and its agents. The decision 

in ‘the: case of Talkington’s heirs v. Hempfling supra in so far as itt is in. 
_ conflict with the views herein expressed is overruled. 
i Upon the receipt of the report of the local officers upon the testi-. 
‘mony taken at such hearing, your office will re-adjudicate the case. 
“The. papers accompanying lee letter of July 19, 1890, are herewith | 
~ returned. as 
OnN ovember 5, 1891, you transmitted to the Department. the papers. . 


. in a.contest case, Keator and Preston v. John B. Waters, involving the 


| a land. These are also returned herewith. 
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REPAYMENT—OSAGE ENTRY. 


ARTHUR GORHAM. 


‘There ia no authority for the repayment of interest on deferred payments under an 
_ Osage entry for a period during which-such entry was suspended. . 


Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 19, 1892. : 


By letter dated December’ 18, 1890, the register at Larned, Kansas, 
transmitted an application by "Arthur Gorham, Osage satrynan and 
transferee of three other Osage entrymen, for the repayment of certain — 
interest on the deferred payments made in completing said entries, — 
under the act May 28, 1880 (21 Stat., 143). , 

By decision dated J anuary 6, 1891, you denied this application for the 
reason that there was ‘no law ’ » for its allowance. | 

- Gorham appeals here. — 7 

It is set out in said appeal that the four entries described (which em- 
braced one bundred and sixty acres each, in the Larned district) were 
made in the fall of 1883; that one-fourth of the purchase price, that i is, 
$50, was then paid by ach entryman; that Gorham bought the remain- 
ing entries and in 1884 tendered the balance of $150, due upon each; 
that the local officers refused such tender for the reason that by letter 

of J anuary 7, 1884, you had suspended said entries; that Gorham was 
then. informed at the local office that said payment could not be made. 


until the entries were relieved of such suspension; that said entries, 


were reinstated by your letter of November 12, 1890; that (in pursu- | 
ance of your letter of December 10, 1890) Gorham made said payments | 
December 18, 1890, together with interest thereon, and that he then 
_- protested aoe cat the charge of interest ee the spores aoe 

which said entries were suspended. ; | 
Gorham, accordingly, asks the return of the interest paid by him for | 
‘said periods. 

Whether or not said interest was properly nee ed need not be dis- 
cussed; for conceding that it was erroneously collected, the land de- 
partment could not repay it without sanction of law. There being, as 
- you have properly found, no statutory proyision for such repayment, 
the pending application must be denied for want of jurisdiction. | 

Your judg ment is affirmed. 
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“AGNEW. Vs Morrow's HErrs, 


- Motion for review of departmental decision rendered September 2 > 
1891, 13 L. D., 228, overruled ey 19, 1892. 


ii 


sOLDIESS ADDITIONAL HOMESTEAD—CERTIORARI. 


SELDEN V. MATHEWS ET AL. 


The right to ‘aie a soldiers additional homestead entry 3 is asonal and nou assign- 
able. | 
An application for certiorari will not be eT anted, ies from the. showing made itis . 
_ apparent that the decision below would be affirmed if before the Eee 
- for consideration. | | . 


a Seorctary Noble to the Commissioner of the General Land Offe, Febr: UW 
_ | wry 19, 1892. 


-Tamin seceine of your letter of December 1, 1891; tancaitene an. 


ie application for certiorari, in the case of Harvey Selden vy. A. Mathews 


and A. N, Edgington, involving lot 3, Sec. 17, T. 53 N., B. 32 W., Mar- 
' -quette land district, Michigan. 
-. This tract is icin the indemnity limits of the grant for the Mar: 


_ quette, Houghton and Ontonagon Railroad, and for that-reason the | 


application tendered by Abram Mathews, on December 17, 1884, to. 
_ enter the land in dispute in the name of ee oe under section 9306 
of the Revised Statutes, was refused. 
On August 16, 1887, Selden tendered an application. to make Rome: 
stead entry for this land, which was also rejected on account of the = 
withdrawal for railroad purposes. 7 - 
_ Upon the restoration of the indemnity lands, Selden baniganed asecond 
application, to-wit: on October 10, 1887, and by letter (F) of January — 
—. 19, 1889, a hearing was. ordered to determine. the pee peceyG rights of 
: ‘the A plbenis. | 
-I deem it unnecessary to raeite: the pr oceedings: under the order of | 
J anuary 19, 1889, and subsequent orders; suffice it to say that the © 
case was finally sabimitted upon an agreed statement of facts. 
The local officers found in favor of eee and Mathews s appealed i in 
the name of Edgington. © | 
In your decision of September 1 10, 1891 a L. 0. , Vol. 18, p. 134), 3 it 
is stated : | | ve | 

The par ties sibmitted « an. agreed statement of facts ; in whieh, it is stipulated and - 
Mathews admits that the said Edgington, on July 17, 1882, executed and acknowl- 
edged apower of attorney to Mathews, and also apeher instrument in blank i in 7 
which he authorized his attorney to sell sad transfer any lands acquired under said . 


certificate and “‘to receive for his own use and ‘benefit any moneys or other property 
the proceeds of the sale of said lands or any interest therein, or arising from: any 


contract In relation thereto, . . . . . andI hereby release to my said attorney an 


all claim to. any: of the ene of any such sale, - + e + « agreeing that Iwill, . | 
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at any time, without further consideration, execute and deliver, or cause to be exe- 
cuted, acknowledged and delivered, such further issuance of title to said property as 
said attorney substitutes or assigns may require.” Edgington also executed and 
- signed two blank applications, on the usual form as used by the land office, for 
locating soldier’s additional homestead certificate upon the payment to Edgington 
on said day of a money consideration by the firm of Sweet and Co., of Indianapolis, 
‘Indiana, These pap ers were delivered to said firm with the jatention of transferring 
to them all the interest and claim he might have to any land located upon and 
entered by said certificate. The certificate and papers came into the hands of 
- Mathews before any attempt was made to locate any lands under said certificate, 
and he was authorized to fill out*said: papers, locate the application and insert his 
name in the power of attorney, which he did. Edgington had no interest in this cer- 
tificate when the same was filled out and located by Mathews, and has no interest . 
in the entry or land in dispute. All the steps taken in the case have been under and — 
by virtue of said powers of attorney. Said transfer and péwer of attorney author- 
ized Mathews to prosecute br defend any suit against said land at his own cost. 


Upon these facts you find: 


That Mathews could only make entry as agent or attorney for the use and benefit 


of Edgington, and said right to enter an additional homestead being only a personal 
right, not subject to sale or transfer, Mathews acquired no rights by virtue of the 
transfer of said certificate to him. And the attempt on the part of Mathews to enter 
said Jand for his own use, in the name of Edgington, is without authority of law and 
cannot be allowed. Mathews cannot as transferee use the name of Edgington-to per-" 
fect the entry or prosecute this suit for his own benefit, having acquired no property 
right by reason of his attempted purchase of said certificate and right to enter. 
' Kdgington parted with all the interest’: he had in said certificate and right to enter 
an additional homestead some time prior to the date Mathews made application to 
enter the land in dispute, and he has no interest whatever in this litigation. He is,. 
_. therefore, neither a party in interest nor a proper. party to this suit. He has no 
_ rights that will be jeopardized or interest that can be affected by any decision ren 
dered in this case and therefore has no right of appeal. 


You, however, suspended action under the decision for twenty days | 
atter notice, under Rules 83 to 85 of Practice, and upon report from the — 
local officers of no action en the part of Edgington, the case was closed — 
by your letter of October 29, 1891. | 
October 30, 1891, an appeal was filed from your decision of Septem- 
ber 10, 1891, which was returned with your letter of November 6, 1891. 
“Thereupon the present petition was filed, and is based upon the fol- 7 
lowing g grounds : | | 
1. The Hon, Commissioner’s action amounts to a denial of thie right of apenl: 
ouaranteed by the Rules of Practice, from a final uecision of the Hon. Commissioner 
involving the merits of the contest. | 
2. The action of the Hon. Commissioner is irregular and unauthorized by therules 
of practice, in that it attempts to deny an appeal to the Hon. Secretary before such | 
a appeal is filled and while the time prescribed by the rules within which an appeal 
may be filed has not yet expired. 
' 3. Because said action by the Commissioner is contrary to ad ananthoneed by 
_ any ruling or decision of your Department, and an assumed exercise of his diseretion 
not authorized by the Rules of Practice. ; 


Without discussing the questions of practice caveat in this patttion’ | 
“it is sufficient to say that the statement ot facts on which the Commis- . 
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overs decision is based 1s ast denied in . said ation nor is it urged _ 
‘that the decision is not in harmony with that of the Department based 


on a like state of facts, but.itis the admitted a of the Peo a 
ys to secure the acceptance of the appeal, 


ar order that he may have the time. which the condition of the docket affor ‘ds in : : 
other cases, in which to present the case with that deliberation which shall bear due 


2 respect to the Department, and enable the subject to be treated in such manner and 


- completeness as to justify a reconsideration of any adverse doctrines heretofore 


announced in other cases. _ 
: « 


The. facts given by the omissions: clearly show that the’ certifi- 
cate issued to Edgington was assigned, and that the present attempted | 
location was not in his (Edgington’s) interest, but for the benefit. of the 
assignee. a e | 

The question as to the assig onability of the right { to make a soldier’s 
additional homestead entry has been thoroughly considered- by this _ 
Department, and it is held that such right is personal and not assign- - 


_ able. John M. Walker et al., 7 L. D., 565, on review; 10 L. D., 354. 


This position has been re- affirmed in numerous cases, and the ques- 


tion can not now.be considered an open one ; further, this question. an 


4 _ might have been argued upon the present petition, and. ‘sufficient time 


has already a since the presentation of the peuow for that pur- 


- . pose, _ 
Were the case now before the Department, the decision of Seotsinber 


— 10, 1891, would be sustained, and for this reason the writ of certiorari - 
is denied. Forney v. Union Pacific Railway Company (11 L, D., 430). — 


me PRE-EMPTION—FINAL PROOF—LEAVE OF ABSENCE. 


CHARLES H. WHITAKER. 


f ce pre- -emptor is not entitled to an extension of time within which to submit final. 


as on showing a & failure of enone and applying for leave of absence from the. 
a Jand, = . 


First Assistant isecratart Yy Onaiains to ae Commissioner of the General 
Land, Office, February 19, 189.2. | 


On the 17th of February, 1888, Charles H. Whitaker filed his pre- 
eee declaratory statement for the SW i of Sec. 11, T. 105 N., RB. 68 
., Chamberlain land district, South Dakota, alleging sattloment three 
es prior to that date. The ninty: three months within which he must 
_tnake final proof, would therefore expire on the 14th of November, 1890. 
On the 11th of November, 1890, he made it appear to the register and 
receiver that.in. consequence of a. total or partial failure of crops during — 


that and the preceding year, he was unable to secure a support for 


himself and those dependent upon him, upon the land settled upon, 


Pn and. he appied for’ a leave of absence from the. claim. for one year from 
7 ~~ that date.” | | ; 


\ 
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| Leave ¥ Was oT anted him by the local officers for six months, such term - 

_ expiring on the 11th of May, 1891. These facts being reported to you, 
the local officers were informed that their action was without authority, | 
and they were directed to notify Whitaker of the fact, and to inform 
him that you had revoked their six months leave of absence, and to ad- 
vise him of his right of appeal from your action. . An anneal from your — 
- decision in the case brings the subject before me for consideration. 

Section 2265 Revised Statutes requires that every claimant under the 
pre-emption-law shall make known his claim in writing to the register 
of the proper office, within three months from the time of his settle- 
ment, giving the designation of the tract and the time of settlement. 

Section 2267 of the statutes provides that all claimants of pre-emp- 
tion rights, under the two preceding sections, shall, when no shorter 
_ time‘is prescribed by law, make the proper proof and payment for the _ 

land claimed within thirty months after the date prescribed therein, | 
for filing their declaratory notices has expired. | 

Under these provisions of the statutes, the time within ehich Whit-; 
_aker must make known in writing to the register lis claim to the land 
expired three months after his settlement, to wit, on the 14th of May, ° 
- 1888, and his time for making proper proof and payment expired thirty . 

months after that date, to wit, on the 14th of November, 1890. 

The third section of the act of Congress of March 2, 1889 (25 Stat., 
854) provides for granting to settlers a leave of a Geeie from the. nine 
in the cases in said section mentioned, for a period not exceeding one - 
year at any one time, without the forfeiture of any rights, but also pro- 
vides that the time of such actual absence shall not be deducted from 
the actual residence required by law. | 

The act last cited makes no provisions for. extending the time for 
making final proof, and only provides for temporary absences, as stated. 
In this respect it differs from the act of July 1, 1879 (21 Stat., 48) which 
afforded relief to settlers whose crops were injured or destr oyed by — 
grasshoppers, where the time for making proof and payment was ex- 
tended one year, during which uo adverse rights should attach, and the 
settler was allowed to resume and perfect his settlement as fionen no 
such absence had occurred. That act also allowed a still farther ex-. 
tension of one year, after the expiration of the term of absence first | 
provided for, if the circumstances, in your discretion, were such as to 


justify it. 
The. joint resolution of Congress of September 30,1890 (26 Stat., 


684), (11 L. D., 417), provided for extending the time of payment for. 
one year to setilons: on the public lands, in cases where there was a 
failure of crops for which the settler was in no wise responsible, but | 
which rendered him unable to make the payment as required by law. | 
‘This resolution, meet did not extend the time for meee. final | 


proof. — | 
Whitaker, i in no way, attributes the failure of his crops to the rav- 
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: ai ee of i and his ¢ase,. therefore, does a come within ne eae 
- . provisions. of the act of July 1, 1879, which extended the time formak- * > 


_ ing final proof, as well as the a for payment, Hiscaseis governed — - 
“by the provision of section 2267 of the statutes, already cited, and by — 
7 not’ making’ proof prior to or at the time the period - therein mentioned = 
_ .expired, the land became subject to settlement by any other qualified 
_” pre-emptor. | Under the circumstances of his case, however, he having .: _ 
- been misled by the action of the local officers, should he return tothe - 
_ land before any adverse claim should attach, and make satisfactory ~~ 
: final proof, his time for making payment might be extended in accord--.°” 
ance with the acts and resolutions of Congress. Your-instructions to 


.* the loeal officers as to. your revocation of his leave of absence, and as 
= to the effect of his remaining anes on the land, are Merely approved, a 


es “FOREST RESERV ATION—WITHDRAWAL—RESTORATION. 
: | - INSTRUCTIONS. 


eed Where a reservation of forest lands has been created by the President, aden wantin | 


24) act of March 8, 1891, no act of Congress is required to restore the land thus - 

a —Teserved to ane public domain, but the same may be done By. the President. 

- Secretary Noble to the. Commissioner of the General Pe Offic, February ae 
es ae | . ., 15,1892, ie Se 
ae " entioee a copy of an opinion of the Assistant A ttorney- Gee 

, ‘eral, which I approve, in regard to the question “whether after the Pres- 


we ; ident, under act of March. 3rd, 1891, has withdrawn lands from entry» wa 


. and mace proclamation, it will require aD act of Congress to. epee ee - 
| them to oe Pre cone - : . 


2 o = 
OPINION. jf RE ' Bg ‘, be 


ee a Assistant Attornes y Géner al. Shields to the Shahan) ‘of the @ Interior, Feb. 


 ruary 13, 1892. 


Tam in einen of’ your request for an expression of my opinion on © 


i a the question ‘ “ whether after the President under act of March 3,1891 . : 
(26: Stat., 1095), has withdrawn lands from entry and made proclae 


: tion, it will require an act of Cone to restore them to the Pee do- are 
* main? Bee 2, | 
‘Section 24, of the act above cited, aa ien: 


2 That the President of the United States may, from time to ane set apait and Te- : 
“serve, in any State or Territory having public land bearing: forests,in any partof . 


-  ¢he: public lands wholly or in part covered with. timber or undergrowth, whether of 


commercial value or not, as public reservations, and. the President shall, by public as 


7 x — proclamation, declare the. establishment of such reservations and. the limits thereof. ae 


The principle recognized in this section, and the authority conferred a, 
thereby, are simply in accordance with what has been recognized from. y 
_ 14561—vor i4——l4 | : | | 
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al ae Core in the history. of the government; thus in the case of x = cs 


Grisar v. McDowell (6. Wallace,. 381), the court says: 


‘Tt has been the practice of the President to order from time to time, as tiie exis. 
geucies of the public. service required, parcels of land melons ae to the. United . 
States to be reser ved from sale and set apart for public uses. 


_. The. act in question is in ‘the nature of a discretionary statute.» “the = 
. location, the extent and the time of creating the reservations, is: left 


wholly within the discretion of the President. Both the language of 


the section, aud the. theory which prompted the legislation, seem to — - 


have recognized that said reservation might be temporary: or —perma- 
nent, as, in the discretion of the President, the good of the public sery- 
ice ae geht demand; had it been otherwise, it is but reasonable to assume 
that Congress would have established the boundaries of tracts to be 
reserved, as was done in the case of the Yellowstone National Park, 

and the forest reservations in California, created by the acts of Septem- 3 
ber 23, and October 1 , 1890 (26 Stat., 478 and 6350). Again this view is 
7: austained by the consideration, that, as the result of erroneous informa- 
tion a tract of land not intended to be included, and the reservation of 

which would inflict great hardship on the publié might be reserved: by 
the President. To await action by Congress for the restoration of the _ 
- land would result in much loss to the public, hence, in -my opinion, . > 

- Congress intended to recognize the principle that the President has the . 
. power to withdraw public lands, and to restore the same to the public . 
domain, as the public good may demand. _ | 

It is true that itis held that the President can not restore jada for- 


. - merly: reserved for military purposes to the mass of the public domain, . a 
- but this results from the act of June 12, 1858 (11 Stat., 336) which pro- 


vides that lands in abandoned military reservations were not subject to 


_.. gale or pre-emption under any. of the laws of the United States; and. 
.. this law was in force until July 5, 1884, when by a general act; (23 Stat., | 


103) Congress provided that lands einbieced in military reservations, 


which, in the opinion of the Presideut, have. become useless for such . 


purposes, shall be disposed in @ certain. prescribed manner. In other 
words, the authority of the Pr esident over a:certain portion of the pub- ; 
lic domain is limited by express statute, but does this limitation of his: 
power extend to lands not embraced in the. statutes above referred to? 
_ In 1855, Associate Justice McLean rendered a. decision in the case of 
- United States v. Railroad Bridge Company (6 McLean 517). The de- 
_ cision. bears the impress of careful consideration. 3 4 ee 
: Rock Island had been reserved for military purposes in 18 25, _ It was: 
~ abandoned in 1836.. It appears that the Secretary of War in 1838 de- | 
_ clined to sell the land under the oe of the act of Mar ch. 3, 1819, | 
(3 Stat., 520) which provided | | 


That the Secretary of War be, and-he is hereby dainoriea. ‘under ‘the a oteh of 
_ the President of the United States, to cause to be sold such. military sites, belonging 
‘to the United Sti mes as may have been’ found, or become ‘useless for military pure 


She Reo 
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“The court said: | a ae = ; 


This law, from its lene was not intended to be a ‘general regulation; but 


| - " guthoried the sale of military reserves,, which, at that time, had. hecome: ne 


e _ It changed the settled mode of selling public lands; ‘as it authorized the Secor etary to. ot 


sell. for: a price. agreed: on, which ‘precludes, or at least renders unnecessary a sale 


by publie auction, as the general law for the sale of the public lands required. This 
consideration, .as well as the purport of the section, showed that it was not a general 


-. regulation, but was iutended to operate upon: military reservations which then Ok, a 


ae isted and which Were. unnecessary. — 4 
a The. Attorney-General contends that the frequent inter position of Congress, espe- 
: cially authorizing the sale:of military alec negatives. the ce that they could 


—. - be sold without statute authority. 


When land has been purchased by the Dated States is suflitare ¢ or - other purposes, 
: it j is admitted the land can not be sold without ‘the special authority of Congress. 
-_ In such eases the purchase is made for a specific object, and’ being purchased with. 


7 “ the consent of the State, under. the federal constitution, there is a cession of juirs- 7 
_ diction as well as-of property. Now, to transfer. property so acquired and relin- 7 


ss ae quish the jurisdiction, the authority of Congress. is indispensable. And this shows 5 | Te 
_.. the reason ‘why the act of the 28th of April, 1828, was passed. It providesin the. > 
- first section,. ve that in all cases where lands have been, or shall hereafter be conveyed - 


,.. to or for the. United States,. for forts, arsenals, dock yards, light houses, or any like. ~~ 
” purpose, ete., which shall not be used as necessary for the purpose, for which they: ee 
_: Were purchased or other authorized purposes, it shall be lawful for the President of ~ - 
the United States, to cause the same to be sold for the ek ee to be obtained, and. 

- to convey the same by grant or otherwise.” ; 


Now from this act it does not follow, that where the government reserves ite own ‘ 


ae _land from sale, for any public purpose, that a special act of Congress after its aban- me 


7 oa ' donment is necessary for the sale of it. ‘The President, under a general power given |. 
~~ him. by the act of 1809, selected. a part of the land on Rock Island for a military 7 


wes ~ site, on. which Fort: Armstrong. was built... And when he finds the place no longer... ’ 


_ useful'as a military post, or for any other public purpose, he has a, right to abandon | a 


it, and notify the land offices. where the reservation was entered. The entry on the a 


. books of. the land offices: within which the reserved site is situated and the occu- | 


o ... pancy of the place. by the government, are the only evidence of the’ ‘reservation. ‘ 


And when this evidence is widen. and the site is abandoned, the reserve falls. . 


ae a back into the mass of: the public lands. subject to be sold under ihe general law. 


This language is clear and-explicit and seems to recognize the power | 


7 * ~ of the President, through his subordinates, to restore publie land which 
had been Senn for military or other purposes, under the acts of ° 


oe Congress, to the mass of the publicdomain. This decision was rendered - | 


- prior to the passage of the act. of June 12, 1858, supra, which did not aoe : 
| embrace lands reserved under law for public purposes, other than mil. _ 


a - itary. Attorney General Bates rendered an opinion in 1862 (10 Ops. on 


: £ 359) in which he questioned the correctness of J ustice McLean’s opin- | 


jon on the point. now under consideration. This opinion was rendered 


: es after the passage of the act of June 12, 1858 supra which created a dif-. 
oe - ferent status of. the lands from «that. which existed. ‘at the time of the 


- decision of Justice McLean} that is to say, by the act of 1858, Congress 


oo, * fixed. by statute what before was an open question, viz., what disposi- 7 


ae tion should be made of lands released from a mnilitary reservation, and: Fe. 


i . 
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in effect, at least, declared that they could only be disposed: of by act m 


of Congress. | 
The power of the President to reserve lands ic publie purposes is 


* too well established to require any discussion. 


In the case of Grisar v. McDowell (supra) the court, on page sql, in. 


- discussing the action of the President, who, on. November 5, 1850, made 


_@ reservation of certain lands on tlie bay of San Francisco, and on 
December 31, 1851, modified the order creating said reser vation, used 
the following lan guage: oS 7 : 


Nor is it of any. consequence that the modification was ‘made as assorted, to avoid | 
a possible contest with an adverse claimant to a portion of the original reservation. 
The reason which may have governed the President can not affect the validity of his 
action. He possessed the same authority in 1851 to modify. the reservation of 1850, 
by enlar ging or reducing it, » Ole he possessed to make the reservation in the first - 
instance. . 


It logically follows that the. aie ees the see OF A reser- 


vation, implied the authority to restore the land.thus released to the 


status it occupied -prior to the reservation, unless that power is Te- ‘ 
: stricted by statute, as in the case of military reservations. = 
In the case of Bullard v. Des Moines and Fort Dodge Railroad 199 
_U.S., 167) the courtin holding that the joint resolution of the two Houses 


of Congress of March 2, 1861 relinquishing to the State of Iowa certain © - 


lands along the Des Moines River above the mouth of Raccoon Fork, 
did not operate to terminate the withdrawal of all the lands on that 


- river above Raccoon Fork from entry and pre-emption, which was 2 
originally made in 1850, and which was continued in force from that 


time, and of which renewed notice was given in May, 1860, say | 


‘This is not the way in which a reservation from sale or pre- emption of public land 
is removed. In almost every instance, in which such a reservation is terminated, 

_ there has been a proclamation by the President that the lands are open for entry or 
sale, and in most instances they. have first. been offered for sale at public auction. . 


‘This languag e seems to imply that the Pr esident has the authority to 
restore lands which have been reserved by him for public purposes. — 
Secretary Lamar, in restoring to entry the lands which. had been 
_ withdrawn as the indemnity limits of: the Atlantic and Pacific Railr oad. 
| Company, used this language 7 | 
On a full consideration of the whole subject I conclude that. the viii cageal: for | 
indemnity purposes if permissible under the Jaw was solely by virtue of executive 
authority, and may be revoked by the same authority; that such revocation. would 
' not be a violation of either Jaw or equity (6 L. D., 91). | 
This’ language certainly implies the authority of the President to. 
restore lands withdrawn for public purposes. The reasoning, and the 
conclusions to be drawn from the reasoning, in the cases I have cited, 
seem to establish the principle, that in the anaenne of express. statutes 
limiting his authority, as in the case of military reservations, the 
President has the same authority to restore lands to the mass of ‘the | | 
| pap te domain that he has ” reserve them for pupne. uses. - 
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"Endlich, in his treatise on the Interpretation of Statutes, section 161, 


he ‘page 223, says: 


7 It j is presumed that the Legislature does not: 4ntend to deumee fhe een of any 


aa prerogative, right of property, unless it expresses its intention to do so in oe ee 


P ae or makes the inference. irresistible, 


There are no words i in the. 24th section of. the act. of March 3, 1891, 


aoe which can be construed as restricting the President in his control of | 
~ the public domain, under the laws; on the contrary, the language of 


c- oe the ae 


Said section seems to be in ecpin’ ¢ with the general principles | which ‘Ge 
a control i in the administration of the public land system. i 
In. reply to your inquiry, I would therefore say, that in my opinion, oN 


where a reservation has been created by the President, under section... ~ 
. 24 of the act of March 3, 1891, no act of Congress is required torestore _ 
the land thus reserved £0 the public comain, but the same may, be done in 





os “SCHOOL LAN D-SETTLEMENT BEFORE SURVEY. 
ROLAND BRAITHWAITE, 


. The Hehs of a bona fide settler, prior to survey, on land eeeoeved for sahteol pur- 
- poses to perfect title théreto is not defeated by failure to establish actual resi-. 
+ dence on the land for a term of years. after settlement and.survey, where during . 


such period valuable improvements are made and maintained and due residence. ie Sta 


2 established thereafter. 


- | First Assistant Secretary Chandler to the Commissioner of the General . - 
_ are Land Office, Febuary 238, 1892. | = 


,. 08 May 7 (ees, Boland tri nwalite salle Bomestead ne of. che: me 
E: $ of the NW. 4 rt and the E. 4 of the Sw. 1 of Sec. 16; T.188.,R.2E:, 
* Utah ‘Territory, and commuted the same to cash (No. 3390); in December, _ 


1888 (receiver’s receipt dated January 2, 1888, evidently meant to be | i - 
3 °. January 2, 1889, commutation proof having been made before the  —— 
ae clerk of. the > county court for San Pete county, Utah, December 22, | 


On May: 11, 1890; you 1 held the entry for cancellation, ecaiee ine | 
; ant. “did not: remove to the land until more than fifteen years after the 7 


; survey, which is evidently: not a reasonable time, ” From ‘that. judg- ” 2 “ : 
ment claimant brings this appeal... | ie ee ee 


The record discloses the following facts: 


_.- In'1865, he made water ditches on the land, and. eanmenced its ale ee 
ee tivation by grubbing and breaking. He ihercarter cultivated the land | 


| every | season, “except one year, about twenty years since, when Iwas | 


eS prevented’ by Indian depredations.”. In April, 1888, he built a log — 7 


house, eighteen by. twenty feet, valued at $75... He then had two miles” 


Pa: ditching, worth $1000; out- one $95; sixty-five acres grubbed and; - 
eae ai worth $250—total v value or ‘improvements $1, 350, He a Ove : 7 
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with his family (wife and nine children) to the land in ioe ts il, PB8S;, and | 


thereafter continuously resided there. 


The proof shows that he had five horses; nine head of a tides and — 
other stock on the place. ‘He raised. wheat, oats, and potatoes ou the. 
land every year (except one) since 1865, averaging thirty acres in eul- | 
tivation each year. Prior to April, 1888, he lived -in Manti, Utah, 
where he followed the shoemaker’s trade. . 

The subdivisional lines of the ‘owaahio were not run until 1872, | 
‘when, for the first time, he lear ned his improvements were on @ school 
‘Section. He Says: | - | | : 

The reason why I did not make coke sooner was Receae J was of the opinion that 
an entry could not be made on a school section in this. territory, unless it was 


filed within three months from the date. of filing the township plat in the local 
office; but was informed that I could make entry on the. ground of occupancy, im- 


- proving and cultivating the same Dror to and at the time bne additional survey Was — 


made, 


The act of Septeinber { 9, 1850 (9 § Stat. 553), establishing a territorial 
_ government for Utah, in its 15th section, provides: } me 


| That when the lands in the said Territory shall be surveyed under ainectinn of the 
Sper aenaient of the United States, preparatory to bringing the same into market, 
- sections numbered sixteen and thirty-six in each township a said Territory shall be. | 
and the same are. hereby reserved for the purpose of being applied to schools in said’ — 
‘Territory, and the States and. Territories hereafter to be erected out of the same, 


The act of February 26, 1859. (1 Stat., 385, now. sections 2275 and | 
227 6 of the Revised Statutes, and apphcable alike to all the states and 
territories), provides that: | 


| Where settlements, with a view to pre-emption, have been made before the survey 

of the lands in the field, which are found to have been made on sections sixteen or — 
thirty-six, those sections shall be subject to the pre-emption claim of such settler ; 
and, if they, or either of them, have been or shall be reserved or pledged for the use 
'- of schools or colleges in the State or Territory in which the lands lie, other lands of 
like quantity are appropriated, in lieu of such as may be patented by pre- -emiptors, — 
and other lands are also appropriated to compensate deficiencies for school purposes, — 
_ where sections sixteen or thirty-six are fractional in quantity, or where one or both 
are wanting by reason of the township. being. fractional, or from aye natural cause 
whatever. ; : ; 


The act Riors ena cot grant the as therein eae | 
but only reserves them in contemplation. of a future ean, the legal 
title thereto still remains in the United States. 


If, prior to the survey in 1872, a settlement was’ made tipon the land. 7 


in question, “with a view to pre-emption the: land is subject to the 


‘claim of such settler, and indemnity therefor may be allowed on the | 


consummation of the grant when the Cea is admitted into the 

Union. “3 of ; | 

- The sole question to be etanmmed? is, whether a. bona fide settle: 
ment was made-on the land prior to the survey with a view to its ales 7 

"sition under the public land laws. — | | | 
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“Ta Franklin “9.-Mureh (10 L: D., 582), it is said: “An act of aa 
ie ry is complete from the instant the settler goes upon the land with | 
the intention. of making it his home and poner ms some act indicative of. | 


iS t such intent.” 


And in Bowman V. Davis a2 L. D, 415), referring me the Frankkine a | 
Murch, case (supra), it. is said: : Bi i ne «ee 


This definition. of a settlement does not in my y judgment require ‘that suck act ts 
a should necessarily be done in connection with his residence on the land—such as. 


_ commencing the erection of a house to reside in—but. it may be any. visible act - 
tending to. disclose a design to appropriate the land under and in accordance with | 


- the pre- -emption laws. ...... It is sufticient that some act is done denoting an in- yey 


. tention to claim’ the land under the settlement laws, and, although. such act has no 

immediate or direct relation to preparing or constructing-a residence thereon, it will, | 
-. be presumed that it was done in furtherance of an intention to comply with ii law— oa 

oe one of the requisites of which is that he shall. make his home on the land. ; 


While claimant did not make his ° actual residence on the land until 7 


twenty- three years after he performed his first acts of settlement, yet — 


~- for about sixteen. years of that period he was dissuaded from making _ 


_- his home thereon under a mistaken notion. of hislegalrights. The fact = 
7 that he did build a good, comfortable house on the land, and the fur- . 


s ther fact that he removed his family and all his possessions thereto, and = 
continuously thereafter maintained his residence wpon the land, is. suffi- | 


aaa cient to show his intentions in the first instance when he puilt the -. cae 


= expensive ditches and grubbed out and improved the. Jand. There 18 .. : 


: no protest or contest against this entry. 


The school sections in Utah being only reserved froin disposal i in con- : a 
templation of a future grant, the title thereto still remains in the United 


) | States, and the matter in controversy is virtually between the United: ae E 
_ States and appellant. (Jane Hodgert, 11. D., 632.) Should the scheol 


: sections be granted to the territory on its admission into the Union, the: 
usual indemnity will doubtless be allowed. the State for. such oe ae 
‘or parts thereof as have been settled on prior to survey. The ae 
. T think patent should issue upon the proof and. ‘payment. already , 


‘made. Iti is SO ordered, and the decision appealed from is accordingly i. 7 


ee reversed, 


PRE- EMPTION ENTRY - SECTION. 2260 R. S. 


NATHAN HALL. 


: The inhibitors provisions of ae first clause of section 2960 R. s., do not extend 0. : “ | | : 


the ownership of a trustee. ae 


er Pine Assistant Seoretar y Chandler to the Commissioner of the Conerat” : 
7 it tee Land Office, February 24, 1892. , 3 3 


7 On ihe: 5th of August, 1885, N atban Hall made pre- emption ene 7 
on ne for the. Swi of the SWi of Sec. 29, and the NW+ of the .— 
ee awe and the ae of the NW of Sec. ee qr. 3 8., RB i wW., N. M.. y Las a 


f 
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: ences land. district, New Mexico, paid two hundred dollars, and re- a aa. 


ceived final certificate and receipt. 
On the 25th of June, 1887, you held his said entry for canettainn 
-. upon the report of a:special agent of your office, such report being dated 

March 19, 1887. Upon his application, a hearing was ordered by you, — 
to enable’ him to show cause why his said entry should not be canceled. 
The result of that hearing was a decision by the register, under date 
of September 27, 1888, in which he found that the charges of the special 
agent were not stistained by the evidence, that the contest should be 
- dismissed, and patent: issue for the land. This decision was concurred . 


_. ° in by the receiver. - 
_- The case coming before you for Henne you ean a deci? : 

- sion therein on the 16th of September, 1890, in which you concurred in. 
‘the opinion of the local officers, that the government failed to establish 


its allegation. of failure to comply with the law in the matter of residence 
on the land by the entryman, but held that an abstract of title of cer- | 
tain lands in Socorro county, New Mexico, introduced in evidence on 


the trial by the special agent of your office, showed that Hall and one... = 


_H.M. Comer were joint owners of eight hundred acres of land in said. 

- county, at the date that Hall made proof for the land in question. You, 
therefore, held that he was within the inhibition of section 2260 of the » 
United States Revised Statutes, reversed the decision of the local offi- 


cers, and held his entry for cancellation, An appeal from your deci- — : 


' sion brings the case to the Department for consideration. ; 
The evidence submitted upon the trial and the record before me shows 
that Hall was the agent for the Nathan Hall Cattle Company, and that . 
he was furnished with money by said company with which to purchase 

the land in said abstract mentioned and described. Hall testified that - 

he had no individual interest in the land conveyed by said deeds, but. 
that he was simply acting in the transferring of the proper ty 2 as a trus- — 
tee for a company; that the deeds were: made in his absence, and. he © ; 


did not know that his name was inserted in the deeds as a grantee until a2 | 7 
after they were executed; that he intended to have the deeds madeto... . 


_ H. M..Comer, the ireasunen of the company, who sent him the. money ' 
with which to purchase the land; that no part of said money was his 
own; that he never considered hie. property in any way belonging to 
_ hin, and that he and Comer afterwards. conveyed this property to the 
company. An affidavit by Comer is filed with the appeal, in which he 


> says that neither Hall nor himself ever had any interest in theland 


_ other than that of trustee for the said Nathan Hall Cattle Company, » 


and that the land had been conveyed by them to said company, it hav- — ae 


ing furnished the money to make the purchases. . 
. The testimony of Hall is much more clear and explicit on this ques- ae 
_ tion than is indicated in your decision, and leaves no doubt in my mind. 
but that in the purchase of the eight hundred acres of land referred to, 
he was simply acting as the agent of the company of which he was a 


 eeere? We pee he a 
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: aoe oct the ¢ case ‘of 5a ames s Aiken an L. dD. 462), it. was s held that ey - a *% 
as person who owns land i in trust for others: is not a proprietor of such ig es 
“<> land within the prohibition. of the pre- emption act, and 4 is not. thereby ee 


= disqualified from becoming a pre-emptor.” a 
_ That doctrine applied to the case at bar’ ieee removes. Hall on hey 
the inhibited classes mentioned in section 2260 o the Revised Statutes, con 
- “and makes him a qualified pre-emptor. | 


An abstract of title of the Jand in question i is filed with tid papers in 


5 the case, which shows that the tract was conveyed by quitclaim deed - e 


‘on the 15th of N ovember, 1886, to the Nathan Hall Cattle Company by’ 
| Nathan: ‘Hall, and that the title to said land still remained in said com- 


bs os pany” ou the ‘Uth. of May, 1891, the date of the certificate attached to- : s 
ce said abstract. Such land having been sold prior to the first of March, ~ 
| 1888, and after final : entry, and no adverse claim having originated 


‘ prior to final proof and payment, the counsel for Hall asks that the en-- 


eo try be confirmed ‘under the pr ovisions of section seven: of the act of 


Mes “March 3, 1891, (26 Stat., 1095). I see no occasion, however, for invok- 


ing the confirmatory provisions of that act in this case, as the evidence 


_ clearly shows that the. conclusion reached by the. register and receiver 


— was correct. The decision apposed from i is reversed, and patent. will 


7 = isstie Lor the land. 


4 |" PRACTICE~APPEAL—SPECIFICATIONS OF ERROR-RULE, 82. 


“HUTOHINS v Korn. 


.. Rule 82 of Practice does not contemplate notige, to the. appelnt, with opportunity ; 


for amendment, where proper specifications of error are not filed. 


a : Amended specification of errors, filed out of time, can not be accepted on the ground ee 


that the wey was cansed by the areceas thy of employing new counsel. 


bes Noble to the Commissioner of © the Gener al Land A Ofte, Feb. ee 
Ws ged = | rary 26, 1892. | - 


7 5, This is a snotion, mace by the attorney for Chavis I. Hutchins, for ie ‘ 
-. review of the departmental decision, of November 21, 1891, in the case 
2k of said, Hutehins v. J. H. Koen, dismissing the appeal of. a Hutchins . 


a from your decision. of June 9, 1890, ‘dismissing his: protest. against the. a 


s final proof. of Koen for. the NW. aE of Sec. 11, T. 28, pat 44 W., eee 7 is a 


| : Colorado.. | jai, * 
-. The motion sets out at igneeh ee tie. eet he employed to rep- andr 


hes ‘resent him in the case, removed, while the appeal was pending before 


= . vyou, to a place that was inconvenient to consult and advise with him in — 


: ; _ the matter; that upon the receipt of your decision he hired another — = 
- attorney, who knew nothing about the CASE; that on the motion. of 


= - Hutchins, you returned the testimony and record in the case to the “ 
--. local officers for examination by the newly employed attorney; that 
SS a penning the eeony oe not be returned i in une, his attorney pre- : 
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| pared and. filed the: appeal which was held by the Department a as in- ‘ ~*~ 


sufficient, 


we intending to. amend and file a moze definite aaaitinent of errors, snes more A 
familiar withthetestimony . .. . . . That priorto the filing of sai(l amended. 


appeal, said Doughty was served witha copy of a motion to dismiss the original . 


appeal herein, and thereupon changed his amended appeal so as to mention such’ _ 
motion therein, and to claim the benefits of rule of practice number 82. The bene- 


fits of said rule are also herein claimed, and counsel herewithasks that said amended — : 


“appeal be made a, part hereof, so far as it relates to said motion to dismiss. 


~Itis claimed that as the appeal was filed in time, although it was de- . 
: fective, the party was. onus to oo and an Spporvanty,t to. amend, 
to cure the defect. 3 | 

‘Rule 82 proves | 

When the Commissioner considers an appeal defective, he will notify his paxty of... 
the defect, andif not amended within fifteen days from the date of the service of | 
such notice the appeal may be dismissed by the Secretary of the Interior and. the, 7 
case closed. 


In eaetics it seems ; to me e that this rule is properly applicable to saieht a 
defects as may arise from the omission to serve notice of the appeal 


_ upon the opposite partyin the manner required by the rules of prac- — 


ie tice, rather than to defects in the subject-matter of the appeal, such as. a 


relate to the specification of errors. As tending to sustain this view, 
see Rudolph Wurlitzer (6 L. D., 315). ‘ 
The record in the case at pan can be fairly used as an illustration. . 
_ The appeal was taken in time; the appeal proper was sufficient; for it 
- contains all that is necessary to bring the case here on appeal: it was © 
served upon the counsel for the opposite party in the time and manner. 
required. In none of these matters was there any defect. Hence, there 


was no reason for you to consider the appeal defective, nor was there _ 


: | any defect within the contemplation of Rule 82, for you to notify the 


party to amend. The question as to the sufficiency of the specification 


_ was one to be determined by the Department, as well as all other ques- 


tions arising upon the record, and nob by you, while the appeal ¥ was: 
pending here. 3 
_ Itmay be further said that Rule 82, clearly relates to ce appeal and 7 
- under it a defective appeal may. be pinendad within the timenamed. In - 
no way can said rule be said to relate to the specification of errors. Rule — 
-- 88 provides for the filing of a spécification of errors, limits the time in 
_ which they shall be filed and clearly defines their.character. — 
Tn the case of Stevens v. Robinson (4 L. D., 551), a question some- | 
what Similar to the one now presented arose. In that case it was _ 
assumed that the appeal was taken in the time required, but at the 


-. time it was taken it contained no specification of errors: as required, 


namely, “ which shall clearly and concisely designate the errors” com- _ | 
plained of. . The appeal was taken in February, 1835, and thereafter in : 
the folowing May a specification was filed; the appellee moved to dis- _ 


- 
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miss ‘the ny on the ground that fife 6 speci ification of errors was not ‘ 


"filed as required by Rule 88. In that case it was further urged thatan | 
appeal “without assignment of errors is good ‘unless the Commissioner 


: notifies. the party that it is. defective.” The same claim in effect.is — 
--mnade by the motion under consideration in the case at bar.. In ae 
case, referring to this claim it was said: | 


-.  "Dhis position, I think, is untenable. Rule 82 was desioned to prevent the fae 
-mittal to the Secretary of ‘an appeal which the Commissioner cousidered defective 5 


> but Rule 90 limits both the Cowmissioner and the Secretary, and, if overlooked by 


the former, is none the less imperative upon the latter, at least in the presence of a 


fe, motion to dismiss by the adverse party. 


It is. claimed. that as no notice was given is you to the party that i 


} = the original appeal was defective, that the amended specification should rs | 


| E ’ have been considered.’ Assuming that the case would come under Rule 
- 88, the fact that the appellant. was not notified of his default until too - 
late to cure it, would not affect his status or the rights of the appellee. ae. 


: See Bundy ‘2. “Fremont Townsite (10 L. D., 595). 


The failure of the General Land. Office to return, under Rule 82 of a 


ae piace. an appeal which is defective for. want of notice, does not re- 


. eve the Department from the necessity of dismissing said appeal on. ie 
~— account of such defect, if the time allowed for appeal and notice thereof — 
“has expired. Chailes A. Parker (11 L. D. , 875). “Rule 88 limits the. 


- time within which a specification. of errors shall be filed.. There is no 


~-elaim or ‘pretence that it, or any of the rules of practice makes aly pro- a 
vision for extending the time for their-filing,.or that there is any pro- — - 
vision. authorizing the filing of an amended eae a dane or ‘Specifying 7 


the time of such filing. 


The amended specification 1 filed i in ais case was: filed lon ¢ after the aie ce 


red by Rule 88. ‘It is claimed that the attorney who represented . ~ 


7 Hutchins at the trial before. the local officers , had removed, and that: : 


- such removal made it. necessary for him to employ other counsel, who. 


‘ aL was not familiar with the facts in the case; that these facts ought to be... 
| ‘sufficient to allow his newly employed Socnnel to file his amended speci- | 
. fication of errors out of time. In my judgment they are not sufficient.“ 


To concede this claim would be to ignore and override the plain letter 
as well as the spirit of the rules of practice. As was well said by my ns 
: predecessor, i in the case. of Ariel C. Harris, 6 L. D., 122: ; 


It may be that in some cases the: -enfor semen of these rules will pronle ation aa 


os But it is better: to bave an uniform rule on the subject, even though, hardship be - 


' done in exceptional cases, than to have no rule at all, or, which is worse, to havea 


‘rule that is not enforced. Certainty i in law.is always to be aimed at. And though 
in particular cases clients may be injured through the laches of their attorneys, yet 
upon the whole, I am convinced that the best interests of the ce peda a will be’ 
- subserved by relying upon fixed and well known rules. _ 


It is also claimed that after the filing. of the amended appeal, that aie : 


ae © attorneys for Koen recognized. the same and filed their answer thereto _ : 
ve and ef ‘by t this ase) withdrew or F superseded. their motion to. dismiss. i 
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This is denied: by counsel for Koen, and the record sustains the claim a 


of Koen’s counsel. 


All of the questions presented by the iiotion were ore the pepe: _ 

- ment and considered when the decision was rendered dismissing the - 

- appeal. No sufficient reason is presented by the motion for any change’ 
_or different conclusion than was reached in the decision sought to be | 
reviewed. | | : 7 

The motion is denied. 


“DESERT LAND DECUABATORY STATEMENT—LASSEN COUNTY ACT. 


WARD V. MoCoum. 


A desert fana declaratory statement, filea under the Lassen county act, Spy one who 


at the same time holds another tract under a previous filing, confers no right as” - 


: against the subsequent homestead entry of another. 


Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 27, 1892. 


On March 13, 1891, you transmitted the appeal and other papers in ~ 
the case of the protest of Frank G. Ward v. James D. MécColm from | 
your decision of September 15, 1890, also the protest of C..C. Hutchin- 
son and B, H. Leavitt against the same party, involving the validity of 
McColm’s entry for SE. 4, See. 21, T. 29.N., R. 13 E. , Sussaville, Cali- 
- fornia. : 
It appears that MeColm made homestead ate of the land i in ques- 
tion December 18, 1888, and on October 16, 1889, notice was published 
that final dgminutation Saat on said entiy would be made on sNOveny, 


_ ber 22, 1889, before thé local officers at Susanville. 


On the. dag specified McColm appeared with his witnesses and: made 
proof, as required by law, when at the same time appeared Frank G. 
Ward and entered protest against the acceptance of said proof on the - 

ground that he was an applicant fo: said tract with other lands, con- 
- taining six hundred and forty acres, under the Lassen county desert — 
land act of March 3, 1875 (18 Stat., 497), he having filed. his declaratory | 


statement for the same October 13, 1888, about one months prior tothe | 


date of the homestead entry. 
- Also at the same time and place appear a the Tr Hutchinson and. 


 - Leavitt and protested against the allowance of said proof onthe ground 


that the land in question was owned, occupied, worked upon and “ used 


. for reservoir purposes,” and that Gana knew it was so claimed and 7 
used. at the date of making his homestead entry December 18, 1888. 


In the first-mentioned protest the register sustained the protestant, 
and the receiver recommended that the same be dismissed:and. home- 
stead proof be accepted; and in the latter protest the local officers join | 
. in recommending a dismissal ot the same. a ) _ 
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: Ward appealed and you satanic the Geasion of: the receiver as Oe. e* 


oe oe “thie Ward protest, and. also that of both local officers as to the reservoir: : . ui 


. claimants as afor esaid. 
Ward again. appéaled. ue | 7 
In the case of Tinichinesn and Leavitt the reservoir pr otestants, their 


— claim is: based upon certain water rights accrumg under section 2339. 


| (Revised Statutes) which provides that all patents granted or pre- emp-. 

tions or homesteads allowed shall be subject to any vested and accrued — 

water tights to ditches and’ reservoirs acquired under said section, 
_hence, the fact that the land in ‘question has been entered under the 
homestead law,. any and all rights said protestants may have neared 

_ under said section are protected thereby. 

It appears that the pr otest of Ward turns upon the question whether 


‘ the homestead entry is subject to the desert land filing of Ward,under 


— gaid act of March 3,.1875. It is conceded that if the desert filing 3 te 


ote legal, it, having ae made ‘prior to the. homestead entry, would t be a 
superior to the homestead claim. | oes 


The records show that m 1880, Ward 1 made: a filing for six hundred | 


7 and forty acres of desert land, ‘but made no reclamation; that againin 


ae 1887 he made a. filing for. another Six hundred and forty acre tract and. ae 


ae has ‘shown no reclamation and that. on October 13, 1889, he made a 7 


ee third filing covering the tract in controversy. | ar 
ae s ‘All of these filings were for different tracts and all were maa inde: aes 
= ae ~ the act of 1875, above referred to, known, as. the Lassen county desert, — 
ot land act.. aoe 
“Said “act rovidedl that any person ‘aio! is a een of the United aa 
oe ‘States, or who has declared his intention to become such may “filea  ~ 
ee declaration” with the proper local officers, : “that he intends to reclaim. 
a tract of desert land situate in said county, not exceeding one section, —_ 
.. by conducting water upon the same, so as to reclaim all of said land | 


| within the period of two years thereafter.” - - 
‘The terms of the act are plain and unmistakable and Aatherine 2 per- es 


gon. properly qualified to “file a declaration;” it does not mean that _ 


~ such party can file any number ad libitum; furthermore, the quantity 
is restricted to one section and thus the plain. reading of the law would 

“be one declaration not to exceed one section of land. oo : 
Ifa party may be allowed to file more than once under said law, then. 


he may file an unlimited number of times and thus encumber the record’ ~ 


of large bodies of land to the exclusion of bona fide settlers. By allow- — 


ing parties to make such filings and as many as they choose, a few - 
_ speculators could keep a large amount of land practically: closed against 
home seekers, which would be, in my opinion, contrary to public policy... 
“oe? The second filing of a declaratory statement by any pre-emptor who — _ 
LS unqualified at the date of his first filing, is illegal (Séc. 2261, Re- 
-" vised Statutes); Baldwin %. Stark (107 U. S., 263); but when the ‘first 


filing, eee was 8 illegal from any cause not the wilful act of the Sey 
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: party, lie has the right to make a second and legal aling. Goist on 2 
Bottum (5 L. D., 643). | ~~ 
‘Thus it will be seen that Congress and also he supreme court of the a 
United States, have both recognized the bad policy of allowing a second -- 
declaratory statement where the first was in every respect legal, aud I 
ean see no just reason why the same Ene should not maintain in = 


7 the case at bar. 


‘There is no record evidence showing that Ward was in any manner — 


-_ disqualified when he made his first filing in 1880, and therefore had the | 


same principle laid down in pre-emption cases ion applied to his es) a 
7 his second filing would have been illegal. ; 
The second filing expired May 21,1889, but some seven inonbne prior. 


= thereto, he made his third filing, covering the land in controversy, thus — 


~. we have the fact that he for seven months after the date of ‘his last fil- sob 


ing and at the time the homestead entry was made, was holding a claim — me 


under the same law for twelve hundred and eighty acres, whereas the — 

law expressly provided for a filing not to exceed one section of land. | 
Even admitting that under the act of 1875 he had the right. to make 

| more than one filing, it cannot in justice be held that he had the right © 

: 40 inake a second or.a third filing, until the preceding one had expired. 


_. ' Leaving the first filing entirely out of the question, thereisnoevi- 
dence to show that the second was not a legal filing; this being the case . — 


-. he had no authority to make a third during the life time of the second... - 


| With this view of the case I am of the opinion that the protests _ 


‘should be dismissed. Your decision is accordingly affirmed and the ie 
; papers returned. : ° 
Your attention, however, is directed to the act of October 2, 1888, : 
and subsequeut legislation with respect to arid lands, with the view to 
| ascertaining whether this homestead eutr v is in conflict therewith. 7 
‘HOMESTEAD ENTRY—APPROXIMATION. 
_Josmpn C. HERRICK. 


The rule of approximation will not be enforced where it operates to deprive the en- . 


tryman of his improvements, and the difference between the excess and the deti- spe A Get 


ciency is but slight. 


First ‘Assistant Secretary Chandler to the Commissioner of the as 
Land Office, February 27, 1892. | 7 


- Joseph C. Herrick made homestead entry No. 23848 for the E 4 of 


_ SW gand BE 4 NW $ of section 5, i 104 N., R. 66 W., Mitchell, South — 


a Dakot. 


He offered final proof and received a final esi for the , purchase : 
money of the land on January 24, 1888. ar a 
The tract contains 180.45. acres ‘and covers parts of two -quarter- “See; ; 


- tions. 
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On November. 19, 1888, you required. him to approximate his ae ‘ 


: : 0 one hundred. and sixty acres, and to elect which legal subdivision he ve 
would. relinquish. Notice of your requirement failed to reach claimant, , eine 


~ and on May 14, 1890, the register and receiver were directed to issue a . 


<3 es new notice. They issued the new notice, but erroneously. addressed it - . . : 
oe to John instead of J oseph Herrick, and described other land than that ee 
ane question. This notice was. received, but no attention was paid to. it ae 


i oe because it was believed to be intended for Some other party: Oo Gate 
On July 10, 1890, his entry was canceled. From this deacon he at: eat 


Sat tempted to. appeal £0 this Department, but. was not allowed to do'so. 
~<. He applied for a writ of certiorari, which was granted on Mareh zy; a 


pon : — 
‘His entry contains 180, 45 acres. Bach.c one of the tives subdivisions, pe 


‘ ~ numbering from south to north, corttains forty. acres, and. the subdivi- ~ : 
—. sion, immediately north of these contains 60.45 acres. In order to leave aoa, 


_ the entry in compact form, if he i is-to comply with your order, hemust 
either relinguish the forty acres on: the south end of the tract, Or the a 

pe 60. 45 aeres on the north end: thereof. ae 
_- The record shows that he, together with his pene has lived on vine a 


: 2 i land continuously since 1883, and that he cultivates each year more than - 
an "seventy acres of it. ...All of. iia improvements, except. about ‘fifty: two 


~~ acres of cultivated land, are on the forty acres furthest south. These : 


e - improvements are worth from $1,200 to $1,600. To require him to re- — ae 
~ linguish this tract would be a great sacrifice to him, but if done, his. 


: entry would contain 140.45 acres, or 19.55 acres less than one hundred _ oe 
and: sixty; whereas now he has an excess of 20. AD acres. If he should - = ; 
~ be forced to relinquish the subdivision farthest north, containing: 60.45 0° 


ao : ACLes, his-entry. would contain 120 acres, or 40 acres: loss than one hun- 2 baa 


. dred and sixty acres. : a 
~The rule bearing upon the qudstion. involved 4 in this. case is ond in - 


| the case of Henry P. Sayles (2.L.'D., 88), wherein it was held,—“That = 

Ce where the excess above one hundred: and. sixty acres is nose than the 

~~ deficiency. would be should a subdivision be excluded from the entry, — 
.. the excess may be included; and the contrary when the excess is greater . 


aa than the deficiency.” lil. & 
_. This doctrine has been followed in the eases of ‘Sd. B. ‘Burns (7 L. D, oe © 
; 20); Benjamin L. Wilson (10 L. D. , 524); James Hanna (12 L. D, , 356), a7 


-It was held, however,in the case of Vernon B: Matthews (8 Li: D., 


7 79), (syllabus) _«"Whare the difference .between the excess, and the ee 

7 - deficiency’ that would be produced by Bp ipe nation is but oe the oat 
entry may be allowed to stand as made.” oe 

In the case at: bar the tract is only. eighty reas: rr SO. that, : as we. 

have seen, the excess must be taken from either the north or south end. mS 

. If the subdivision on the north be relinquished, he would only have one - 5 

> hundred and twenty acres left, a deficiency of forty acr es, which would. 

Aas ee much greater ‘than, the present eXCess. At the SUES VISION: on. the no 
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south, upon which FE: ” ok ‘has placed more mere $1, 200 eth of Mie & 


- provements, be relinquishes he would have left 140.45 acres, a deficiency 


of 19.55 acres. 140.45 acres is only a fr actional part of one acre nearer — 
one hnndred ad sixty than the 180.45 now embr aced in this entry. 2 

In the case of Vernon B. Matthews er 4), the OnuLY, embrate 180, 27 | 
acres. In that case it was said; 


It will be observed that if one of said fonts acres subdivisions be ee 
by claimant, the deficiency in his entry will be 19.73 acres, which is only fifty-four 


. one-handredths of an acre. less than -the present, excess of area embraced in said 


entry. 
It was further said in that case, that— 


I do not think that the spirit of the rule of approximation, heretofore uniformly — 
applied to entries covering excessive areas, is violated in. allowing this entry, as 


originally mace, to stand. 


There can be no equity or justice in. rigidly spoie the rule so aS to - 


require the claimant in this case, at this late day, to relinquish the forty _ 


acres ot his entry upon which his buildings are situated, and thereby - 


Sh 


e entry in es 


~~ suffer great loss, simply because of the difference against him under a - _ 
‘strict application of the tule, of only a pactuonat part of one acre of 


land. : | 
_I therefore reverse your decision, and direct that a Satan issue on the 7 


RELINQUISHMENT—MORTGAGEE. _ 


HARLAN Pp, ALLEN. 


. ae entryman will not be jseniteed: through relinquishment, to defeat the right of a 


mortgagee. 


First. Assistant Seoretary Chandler to the Ovni: of the. General 


Land Office, March 1, 1892. 


lITamin receipt of your letter of February 9 , 1892, fotneniae dean 


mental decision of January 18, 1892, 14 L. D., 82, upon the appeal of — 


Harlan P. Allen from your denisibn of August 18, 1890, holding for can- 


cellation his timber-culture entry No. 2234. (Maxshal series), covering the | 
S. 4 of the NE. 4 and the N. $ of the SE. 4, Sec. 4, T. 118 N., BR. 45 W., 
Minnesota, for conflict with the per entry mye Elwin J enks for the ) 
same land. 

With your letter are a Tene of papers and. copies of letters written. 


by you, which you state were, through inadvertence, not with the record, : 


when before transmitted upon Allen’s appeal. | 
It now appears that on April 1, 1878, Jenks made timber culture. | 


entry No. 1077 (Benson series), for this land, upon which he made proof. 


and final certificate No. 101 (Benson series) issued January 15, 1887. 
By letter of May 5, 1887, the proof upon which said certificate issued 
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was aitejected, Heécarise not accompanied with ‘CLOSS- -examination, as Te- 


si AS quired by circulars of December 15, 1885, and September 23, 1886, 


' On December 2, 1889, Jenks’s eelnquiahment was filed with the local 
officers, who. therenpon canceled. his entry, and permitted Allen’s entry, | 
as aforesaid. - 
As said relinquishment was sanceoumanied: by the daviiente final. 
~ receipt, or certificate of non-alienation, from the register of deeds tor the 
county in which the land is located, you refused to accept the same, 


and directed the local officers to re- li the entry by Jenks Hpen —_ 


_ their records. 


In a letter from Messrs. Knuppe and Baise general agents forthe ~ 
“Netherlands American Land Company,” dated December 26, 1889, it 


was represented that Jenks had mortgag ed the land in qaeetica with - 


that company:on February 1, 1887, after the issue of final certificate, cS 


for $1,000; that he refused to complete the proof, unless he was paid 
$500 therefor by the mortgagees, and it was therefore asked that the _ 


ce proof already made be accepted and that patent issue thereon. | 
You thereupon advised the local. officers, in letter dated J antary a5; = 


- 1890, that under the circumstances the requirement of May 5, 1887, . 
- will be dispensed with, and the case will be considered on the proof 7 
already submitted. | | | 

By your letter of January 20, 1890, the case was suspended “for : 

want of proof of citizenship.” | 

In all this correspondence, due, perhaps, to the delay in posting, no 

7 mention is made of the fact that on December 2, 1889, Allen was per-. 
mitted to make entry of this land, but by ee ot AG eis 18, 1890, 

said entry was considered and.held for cancellation for conflict with the | 


entry ef Jenks, from which action he appealed, alleging that said entry — | 


: had been relinquished, and was therefore no bar to his (Allen’s) entry. 
‘This appeal was considered in departmental decision of January 18, 
1892 (14 L. D., 82), upon an incomplete record, and, as there was no 
evidence before this. Department of fraud on the part of Jenks, it was — 
held:.“T can see no objection to allowing the relinquishment: and the’ ~ 
| cancellation of Jenks’ entry. It is so ordered. This will leave Mr. 
_ Allen’s entry to stand. eee to fature compliance with the timber- - 
culture act.” | 
Upon the facts as now meaciteds it 1S Sapnaten that J ae by. its 


| relinquishment, is seeking to defeat the right of his mortgagee, which, | 


under the ruling in the case of Addison W. Hastie - L. D. pene) he 


will not be permitted to do. 


In view thereof, departmental decision of J anuary 18, 1892 (supra), is 
recalled and revered: your action in reinstating J anks’s entry and also 


in canceling that. by ‘Allen is affirmed, and the record is herewith re- — | 


turned for the adjudication of the morte gagees’ tights under Jenks’s _ 
: entry. : 
14561—VOL M15 
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SCHOOL LANDS—INDEMNITY SELECTIONS. 
OKLAHOMA TERRITORY. 


dentin selections, in lieu of sections - reser wed for school purposes in Oklahoma, | 
may be made from any unappropriated, surveyed, non-mineral public lands within 
said Territory, for losses occasioned by Indian allotments, settlements prior to sur- 
vey, fr actional. ‘surveys, Or from any natural cause whatever. 7 


Lirst Assistant Secretary Chandler to i Commissioner of the enerat 
Land Office, March 1, 1892. : 


[ am in receipt of your letter “ Ky of January 21, 1892, in relation to 
the selection of indemnity school land in the Territory of Oklahoma. 
- You in substance ask to be instructed as to whether such indemnity 
may be selected in that part of Oklahoma which was formerly a part of 
the Indian Territory. 

Accompanying your letter, is one addressed to the Acting Governor 
of Oklahoma, which you submit for my approval or modification. In 
this letter, assuming that the ri ight to thus make selections exists, you 
Say: : 

- There are three general classes of deticiencies in school lands in Oklahoma, to wit: 

1. Land allotted to Indians. 

2. Lands in the public land strip, entered by homesteaders who show actual settle- 
ment before survey. 

3. Where sections sixteen and thirty-six are fr actional in quantity, or where one or. 
both are wanting by reason of the township being fractional, of from any natural 
cause whatever. Such deficiencies may be used as the basis for selection of lands i in 
any land district in the Territory, ete. 7 : 


In the act of March 2, 1889, providing for the settlement of lands. in 
what is known as old Oklahoma, and in the act of May 2, 1890, creating 
‘the present territory of Oklahoma, Congress has been careful to re- 
serve for the benefit of public schools in said Territory, the sixteenth 
and thirty-sixth sections, the same legal subdivisions of land which 
have heretofore been peace for the use of public schools in the ter ri- 
tories which have been created out of the public domain. | 

The lands embraced in the two acts above cited, forming the Teeitory 
of Oklahoma, are a part of the public domain, subject to disposal, it is 
true, under special acts, but still a part of the public domain under the 
control of Congress, and free from the burden of. any trust for the In- 
dians from whom the lands were obtained, and such was their. status 
at the date of the passage of the act of February 28, 1891 (26 Stat., 
796), entitled “An act to-amend sections twenty-two hundred and 
seventy-five and twenty-two hundred and seventy-six of the Revised 
_ Statutes of the United States providing for the selection of lands for | 

educational purposes in lieu of those appropriated for other purposes,” 
which provides in section 2275, that “other lands of equal acreage are 
also hereby appropriated and granted, and may be selected by said 
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ae State’ or Territory where sections - sixteen or thirty- six are mineral — 

~ land, or are included within any Indian, military or other reservation, 
or are otherwise disposed of by the United States.” Section 2276 pro- | 
‘vides,’ “that the lands appropriated by the pr eceding section: shall be — 


_ selected from any unappropriated, surveyed public lands, not mineral — “ey 


jo character, within the State or eas where such losses or deficien- 
cies of school sections occur.” . _ 

Admitting that.the lands in Oklahoma are sabjeet me eee eager 
‘special laws, it would be iWlogical and inconsistent to assume that Con- 
_ gress would make the usual grant of school lands in place, out of said — 
lands, but neglect to provide for indemnity when the grant in place 
_ should fail. Such a course, on the part of Congress, can not be as- 


 gumed, in the absence of express words to that. effect. 


The a of February 28, 1891, supra, is general inits terms; there are 
~ no words indicating that it was the intention to exclude the Territory 


of Oklahoma from the benefits of its provisions. An allotment to an - 


: Indian of a tract of land is the disposal of the same by the United — 
States, and by the terms of the act of February 28, 1891, other lands — 


are granted in lieu thereof and may. be selected from “any unappropri-  _ 


ated surveyed public lands, nonmineral in character, within” said Ter- -. 
-ritory of Oklahoma; and_like selections may be made in lieu of lands -— 
settled upon prior to survey, and also where Sections sixteen.and thirty- 
six are fractional in quantity, or where one or both are wanting by rea- 
son. of: the Lowney being fractional, or from any natural cause what- - 


~ ever. | 
You are, Pereira Sea to take the necessary steps i carry 


- into: effect the views herein expressed, in the adjustment of the oo} 


| = grant i in the ‘Territory of aie 


BENNETT * 0. ‘Onavens., 


fiat “Motion for review of departmental decision rendered Fane 22, 1891, 
2 L. D., 647, over ruled bY ep cRenery’ oe March 4, 1892. 


: | ‘PRACTICE—MOTION FOR RETEARIN G—LOCAL OFFICE. i: 


Gorr V. GIBERT. 


An application for rehearing mals while the case is eto the. local office should . 


be duly considered by the register and receiver and decision rendered thereon. 


; First Assistant Seoretary Chandler to the Commisstoner of the General 
Land Office, March 5, 1892, | 


ale have considered the appeal of Hippolite Gibert, from the decision ¢ 


: of your office dated November 19,1890, in the contest case of Frank 8. 


Goff Seay said Gibert, upon. his homestead entry. No. 4173 of uhe S | 
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3 of the Nw 4, ain the NE 4 of the NW 4 4 of Section 13,and the SEZ | 
of the NE 4 of Section 14, T. 4.8., BR. 15 B. , made June i8 Se at the : 

Stockton. fd office, in the State of California. . 

The record shows that a hearing was duly ordered by the local off 
cers upon the contest initiated by said Goff, and that both par ties. ap- 
peared in person and by counsel. The plaintiff submitted his testi- 


' mony, but the defendant declined to submit any evidence, and moved 


to dismiss the contest on the ground that the plaintiff had failed to 
make out a case. This motion was denied, and the local officers found 


| that the defendant had not complied with the requirements of the 


homestead law; that his “actual residence since the date of his entry 
has been at Merced Falls, ten miles distant from the land,” aud recom- 
mended that said entry should becanceled. Afterwards the defendant 
filed a motion for rehearing upon the ground, that he is deaf and did 
not know that his counsel was going to stand upon the evidence sub- 
mitted by the plaintiff, and that he could, if allowed, prove that a8 had 
complied with the requirements of the honiestend law 
Instead of returning the case to the register and receiver with the 

direction that they pass upon the motion which was filed with them and 
‘to save time and useless correspondence,” you took up and considered 
the motion for rehearing, and declined to entertain it on the ground. © 
that a mistake in the judgment of an attorney is not a ground for. re- 
hearing. While it is the desire of the department to expedite business 

and not unnecessarily consume the time of the local office, or that of 
_ your own, yet it strikes me that where the register and receiver failed 
to pass upon a question which is submitted for their judgment, and to: 
which the party desiring the same is entitled, they Shall not evade the 
consideration thereof, by forwarding it for your judicial action. 
In this case, the claim is, that the attorney for Mr. Gibert exercised 
bad judgment in acu the case upon the testimony of the plain- 
tiff, and that if he is given an opportunity to present his testimony, 
that it will very materially change the status of the parties. While it — 
is true as you suggest, that a par ty is ordinarily bound by the manage- — 

ment of his case by his attorney, yet I take it, that the department will 
not sacrifice the rights of a party upon an error in the judgment of the 
attorney, where his client in apt time complains of his conduct and asks. 
an opportunity for a full, fair investigation of the facts in issue. This,, 
as I understand it, is whet Mr. Gibert desires, and presented this ques- 
tion at an early até for the consideration of the register and receiver, 
who, for some reason, failed to pass upon the same. It is quite possi- 
ble, had they considered the matter, that they might at that time have 
given Mr. Gibert an opportunity to be heard by the submission of his 
evidence as to his rights. If he has a claim, it is my judgment that he: 
Should not be arbitrarily sacrificed, and. while I do not believe thatitis 
_ good policy to indiscriminately encourage clients to make charges of 
. this character against the judgment of their attorneys, and while it is. 
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sicasibiy ae that 10 this case Mr. Gibert may have n0 iste cause for. 


“ complaint, yet I think he is entitled to a judicial consideration of the | “ 


| local office upon that question uninfluenced by. any judgment of their 


superior officer, and for that purpose, the record should be returned to. — 


. them withthe order that they pass upon the motion for a rehearing 
- upon its merits, without any reference to the action which may have 
heretofore been had thereon, and report their action in the premises to — 


you, in order that the case may be regularly adjudicated in accordance’ 


- with law and mae rule of the department. It is so ordered. — 


SWAMP LANDS—RAILROAD GRANT—CERTIFICATION. 
STATE OF ILLINOIS. 


‘The alternate ene within the primary limits of the grant of - Septeinber 20, 1850, oe 


- Were reserved for the purpose of reimbursing the government for said railroad. {7% 


grant, and did not pass under the swamp grant. . 
The inadvertent certification of lands excepted from the swamp grant does not de- — 
' prive the Department of jurisdiction to correct the error. td 


_ Acting Secretary Yy Chandler to the Commissioner of the General Land opts 
ee . _ March 7, 1892. 


Thé State of. Illinois, by its agent, Hon. Isaac R. Hitt, has appealed 
| from your decision of June 5, 1889, declining to issue patents to the fol- 
ing described tracts of land, ainuned to have inured. to the State uncer 
. the act of September 28, 1850 (9 Stat., 519): 


SE. 4 of NW. + of Sec.13, T.5 Nj R.1 W. 8d M5 
2. SW.4 of SW. 4 of Sec. 13,“ &e & 
- Mas’ NW. dof NE.£ of See. 23, 4% «¢ «6 eS 
9 NE. dof NW. dof Sec. 19, ABN RoE, 
.. NE.4So0f NW. 4d of Sec. 19,69 “© 2H, & 
oe » NES tof NE. $ of See. 29, (4 “ f E., & 


“In the decision appealed from you say: 





It appears that said tracts are within the six miles Pauted? limits of the lands 


“granted to the States of Iinois, Mississippi, and Alabama,:for railroad purposes, by 


act of Congress approved September 20, 1850 (9 Stat., 466), being the alternate sec- 
tions reserved for the purpose of reimbursing the government for said railroad — 
grant, and therefore did not pass to the State of Illinois under the swamp land grant, 


I think the cases cited by you clearly sustain your position, that the 


_ tracts in question did not pass to the State under the swamp land act. 


 Butit is insisted that, because “the tracts in question had been certi- — 


- fied to the State and annie by the Secretary of the Interior, June 5, 
1866,” that patent should now issue. 
Although these tracts were inadvertently sibel in a list peeved . 
by the Secretary of the Interior, yet, as said in the case of the State of . 
Oregon (5 L. D., 34), “such approval and certification, however, will 
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not conclude the government, if it be shown that it Was “obtained by 

fraud or mistake.” 
The fact that the tracts in qnesiea did not pass to the State under 

the swamp land act, is sufficient to show that their approval to the 


State was inadvertently made, and, in such case, the certification may | 


be revoked at any time prior to patent 
‘The reservation of these lands by the act of September 20, 1850, was 
of such a character as amounted to a yee for other purposes. 
State of Michigan, 8 L. D., 308. . 
The approval of the list containing these tects being a mere over- 


sight or inadvertence, the qeparuneny has not lost its jurisdiction to | 


correct that error. 
- Finding no sufficient grounds for disturbing the judgment enece ee 
from, the same is affirmed. 


PRACTICE—APPEAL—RULE 48—PRE-EMPTION SETTLEMENT. 
HAZARD v. SWAIN. 


In the absence of appeal the decision of the local office is final as to the facts and 
can not be disturbed by the pOraaet once: except under the provisions of rile 
48 of Practice. 

A pre-emption settler on land reserved for railroad purposes is entitled to three 
mouths from the date of the restoration of the land to the public domain within 
which to file declaratory statement and. protect his rights as ageuse a subse- 
quent settler. 


First Wesietans Secretar y Chandler to the Commissioner of the. Generat 
_ Land Office, Mareh 8, 1892. 


On the 26th of May, 1886, Miss Alice Swain filed her pre-emption 
declaratory statement in the ace land office at San Francisco, Califor- 
nia, for the Sf of the SE} of Sec. 13, T.28 S., R..10 E., M. D. M., alleg- — 
ing settlement on the 14th of November, 1885, and on the 9th of — 
- November, 1886, notice was published by the register, that she-would 
make final proof before the superior judge of San Luis Obispo county, 

California, at San Luis Obispo, on the 23d of December, 1886. 
- At the time and place named in said notice, she appeared with her — 
witnesses, and Robert D. Hazard also appeared, as an adverse claimant _ 
for the land, alleging that he filed his pre-emption declaratory state- 
ment for the tract on the 24th of May, 1886, and made settlement — 
thereon on the 12th of April of that year. _ 

Testimony was submitted by both parties in support of their respec- 
tive claims, and after considering the same, the register and receiver, — 

on the 5th of September, 1858, rendered their joint report and decision 
in the casé, in which they recommended that Miss Swain be allowed to 
make final entry for the land, and that the declaratory statement of 
| Hazard be canceled. | 
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ean this een ho appeal was taken by Hazard, but when the case 


~ came before-you for consideration, you reversed the same under rule 48 - 


of the Rules of Practice, stating that you did so “ for the reason that it. 


is, in my opinion, contrary to the law, and not in consonance with the 
facts shown. by the testimony.” Your decision bears date May 23, 1890, 


anc an appeal therefrom brings the case to the. pepanen for consid 3 
eration. | 


— This enaieneeeh hele in the case of Farris v. Mitchell (4 L. D. , 300), 


that “in the absence of an appeal a decision of the local office is final — oe 
as to the facts, and will not be disturbed by the Commissioner except 
under the provisiens of rule 48 of practice. y ‘Rule 43 of practice tends een 


as follows: 


_ In ease ‘of a failure: to appeal from the Aer of the local officers, their decision 
will be cousidered fiual as to the facts in the case and will be disturbed Oy the Com- 
missioner only as follows: : . 
_ 1. Where fraud or gross irregularity is suggested on the face of the papers. 
| 2. Where the decision is contrary to existing laws or regulations. -_ 
3. In event of (disagreeing decisions by the local officers. 


4, Where it is not shown that the party against whom the decision Was rendered gee: 


; was duly. notified of the decision and of his right of appeal. 


-You do not concur with the local officers as to dertara facts fonnd Be - 
them, but the rule quoted, and the decision cited, hold that their deci- 
sion is “ final as to the facts in the case,” unless an appeal is taken there- 
from. As already stated, no appeal was taken by Hazard from thede- . 
cision of the local officers against him. The facts ave therefore settled | 

‘in favor of Miss Swain. | 


The case does not come within the first, third, nor fourth eee eine -~_ 


; of rule 48... You were authorized, therefore to ‘dishueb the decision.of 


om the local officers only under the second. paragraph of said-rule. . —  * os 
To show that the decision of the local officers “is contrary to existing _—- 


7 laws and regulations,” you quote section 2265 of the Revised Statutes, 


which provides that claimants under the pre-emption law, are required a 


_to make known their claim to the register of the proper office, within 


-.. three months from the time of settlement; otherwise their claim will . . 
a= be forfeited, and the tract awarded to the an settler, in the order of: 


_ time, on the same tract of land, who has given such notice and other- | 
wise complied with the eonditions of the law. | 
In this connection you say: | 


ie “Miss Swain allowed more than six months to diapeé after the time of her aiepee | 
' settlement, before offering her claim for record at the loca] land office; and there- 


fore, as Hazard was the next settler, in the order of time, upon the same tract of - | 


- . land, and gave the required uotice, the tract should under the section above quoted, - | 


eae be awarded. to him. 


b 


a 5 think’ you erred in applying section 2265 of the statutes to the case. 
a On. the 14th of November, 1885, when the local officers found that Miss 


Swain mace settlement upon the land, it was within the reservation for | 
the Atlantic and Pacific railroad company, betwaen San Buenaventura 
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and San Francisco, and. was not restored to the public domain until the i 
23rd of March, 1886 (4 L. D., 458). By the restoration notice directed by 
that decision 0 be published, these lands were restored to settlement 


_, and entry on the 24th of May, 1886. 


Miss Swain could not, therefore, have filed for the land. within three 
months after her settlement, and can lose no rights by neglecting to 
do what she could not have done. Neither can Hazard gain any rights © 
by such omission on her part. If her settlement upon. the land was 
prior to that of Hazard, which was one of the facts found by the local 
officers, she had three months from the 24th of May, 1886, within which 
to file for the same, and preserve her rights as against him. She filed 
within two days of her earliest possible time. | 

As to the priority of the rights of the respective ee to the land, 
the local officers found the facts in favor of Miss Swain, and my con-— 
clusion upon the law applicable to the case is also in her favor. This 
disposes of the question before me, leaving the final proof of Miss Swain 
to be passed upon by you. The decision appealed from is set aside, 
and the case is returned for your determination as to the sufficiency 
of such ones proof. : 3 


. SCHOOL INDEMNITY—SETTLEMENT CLAIM. 
Henry. C. Kine. 


The selection of school indemnity i is a waiver of all claim to the land in place, and : 
to protect a settlement claim on such Jaud the State may take a a there- 
for if it so elects. | 


Eivrst Assistant Secretary Chandler to the Commissioner of the General | 
: Land Office, Mareh 8, 1892. 


With your letter of Mar ch 28, 1891, you transmit the or of Henry 
_C. King from the decision of your office, dated June 5, 1878, holding for 
cancellation his homestead entry, made August 6, 1875, upon the W. 4 
of the NW. 4, Sec. 16, and the E. $ of the NE. 4 4, Sec. 17, T. 248., BR. | 
68 W., Pueblo, Colorado, as to that part of said entry iying in seoHion 
minteen, 
The facts connected with this entry are stated in the decision ap-— 
pealed from, and in your decision of November 13, 1890, you. more 
elaborately set forth the DISWOEY 3 and correspondence connected there- | 
with. 
It appears that the State selected the 8. 40 of the SW. 4 4, Sec. 12, T. 


Qn S., RB. 56 W., in list No. 2, filed December 27, 1884, as. mdemny, ‘for 


that nat of said tract lying in section sixteen. | 

The State again selected indemnity therefor by amended: list No. 2 2, 
- filed February 24, 1890, which, on November 10, rey you returned to . 
the local office for cor rection. | 
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or No. 2 was wareal November 24, 1890, Sad the land selected as 


+ “indemnity for the land in question was pliminated therefrom. 


In the proviso to thé act of February 28, 1891 (26 Stat., 796), amenda- . 
tory of section 9275 of the Revised Statutes, it is said: 


_ * Where any State is entitled to. said sections sixteen and thirty-six, or where said | 

- «sections are reserved to any territory, notwithstanding the-same may bé mineral land ° 

or embraced within a military, Indian, or other reservation, the selection of such. 

- “Jands in lieu thereof by said state or torlaony shall be a waiver of its right to said 
-sections. ~ 


The recitals i in your. office letter of N ovember, 1890, show the- action 


Lof your office of June 5, 1878, to have been in accor ance with the then 


existing regulations, but, in view of the act of February 28, 1891 (supra), 


and the fact that the State selected indemnity for the tract in section > 


: sixteen, I see no reason. why the selection so made may not now be ap- 


“proved (provided there are no conflicting interests), and claimant _ _ 


awarded the land in place, upon which: his improvements are situated 2 

and where he has lived since 1875. ue, 

Since the selection made by the State was simiiated from approved | 
list No. 2, by reason of your action in holding the entry for cancellation, — 
to the extent of the tract in section sixteen, the proper authorities of 

_ the State should now be advised of their right:to indemnity.. They | | 
should also be requested to elect whether they will adhere to their claim _ 

for indemnity, or claim the land in place. If the Se refuses to take : 
andemmity, the > judg: ment of cancellation will stand. 7 


MILITARY RESERVATION—ACT OF JULY 5, 1884. 
J; AMES. A. HARDIN. 


“The act of July 5 5, 1884, does not authorize the Bremen to. restore an abandoned 
| military reservation to the public domain for settlement Bue entry wider the | 
general land laws. ; 
The provisions of said act do not protect. a desert land entry made while the land 
- was reserved for military purposes. 
Departmental decision of March 14, 1890, 10 L. Ds 313, recalled and revoked, 


Acting Secretary y Chandler to the Commissioner of the General oe Office, 
Mareh 9, 1892. 


| ie am in receipt of your letter of HopLaany 18, | 1392, and ibs papers 
_ transmitted therewith, relative to the desert land enti'y (No. 122), made | 
August 27, 1877, by i ames A. Hardin, at Carson City land district, — 
_ Nevada. Bt 
It appears that a hay reservation was , established at Gane MeDer- 
mitt, on unsurveyed land, in said land district, ‘by executive order of 
September 3, 1867, which was extended by orders of October 4, 1870, 
and November 22, 1878, . | 
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On December 14, 1888, by your letter of that date to the local offi- 
_ cers, you held said entry for cancellation because the same was made - 
_ subsequent to the establishment of said reservation. ats 
An appeal was taken to this Department, and your decision was. 
modified by departmental Le of March 14, 1890 (James A. Hardin 7 


101. D, , 313). | 
In that decision itis stated, at that. this hay reser vation Was s restored 


to the public domain Deceniber 1, 1886, by executive order under an 
act of Congress approved July 5, 1884. (23 Stat., 103). ” Said decision — 
was mainly based upon this statement, which was taken from your let- 
_ ter of December 14, 1888, and was accepted as literally true, for itis. 
stated in said decision (page 315) that the entry was clearly illegal in 
its inception because within the limits of a government reservation, and 
could not be allowed so long as said reservation continued, but as it 
had been abandoned, the rights and equities of one ener aan could. be 
protected. : 
The first section of t the act of J uly 5, 1884, provides, 


That whenever, in the opinion of the President of the United States, the nae or 
any portion of iene included within the limits of any military reservation heretofore 
or hereafter declared, have become or shall become useless for military purposes, he 
shall cause the same or so much thereof as he may designate, to be placed under the 
control of the Secretary of the Interior for disposition as hereinafter provided, and 
. shall cause to be filed with the Secretary of the Interior a notice thereof. 


The second section of said act authorized the survey and disposal of 
said lands “ at public sale,” in the manner and under the conditions 
therein provided. Under the authority of said act the President 
ordered said reservation to be placed under the controlof the Secretary 
of the Interior for such disposal. (Land Office Report 1887, page 229.) 

It will be seen that said act does not authorize the President to re- 
_ store said reservation to. the public domain for settlement and entry 

- under the land laws, and it never has been so. restored. . 
As it does not appear that the applicant is a settler upon said land © 
“for the purpose of securing a home,” his rights are not preserved by 

the proviso to the second section of said act. | 
Inasmuch as said entry was allowed without authority of law, and 
upon land not subject to entry, and as Hardin’s case does not come 
within the exceptional classes ae by said act, his entry must be’ - 
canceled. | 

On March 14, 1890, eee the. fominee depar cniental decision in this — 
case was rendered (10 L. D., 313), there was also rendered a ae 
departmental decision in fhe case of Ebenezer Pell (unreported), i 
- which like principles were involved. This latter decision was ae | 
and annulled by this Department by a later decision iu: the case of said 
Ebenezer Pell, rendered September 29, 1891 (unreported). 

Inasmuch as Pell made desert land entry mpon the same reservation 
on December 3, 1877, and the facts and principles involved in his case - 

and the present one, are substantially of the same character, the later 


: rere in his case had the effect of overrnling + the fort mer decision i In : 


this case. 


The depar tmental asesions in this case a Mar ch 14, 1890, being b based. 
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upon an error, is revoked and annulled, and your judgment of ‘Decem- we 


- ber J 14, 1888, is affirmed. 


| “OKLAHOMA LANDS—INDIAN ALLOTMENT. 
| MM [ELS ESPERSON. | | 


| ‘Lands within the ceded territory i in Oklahoma: are not within the. provisions of. ans ro 


allotment act of 1887, but an allotment of snch land made for the protection of _ < Be 
the Indians’ impr ovements serves to except the land c cover red thereby arom settle 


-ment and cme 


. First Assistant Scoretar Yy Chandler to the Cram: of the General | 
: | _ Land Office, March 10, (1892. te 


 . J have seid: ed the abel of Niels ieaperson from ‘the decision of: 
your office dated November 14, 1890, affirming the action of the local — 
officers at Kingfisher, Oklahoma Territory, rejecting his homestead ap- . 


_ plication for the SE 4 of section 4, T. 12 N., R. 7 W., I. M., so far as the. 


same covers the N B 4 of the SE 4 4 of said section, because. the same | 
_ conflicts with an facian allotment in favor of Johanna Hauser, minor - 
- child of Herman Hauser, under the act of Congress appt oved February - 


«8, 1887 (24 Stat, 388), 


. he appeal fom the local office aileas’ that at the nie of the settle- 
-ment.of said appellant, said Indian allotment was unsur ‘veyed and had’ 
no marks of settlement, or occupation thereon; that said land was al-- _ 
lotted to said Indian without authority of law, ‘and that said allotment 


- was fraudulent and void because the Indian allotment affidavit made: 


by Herman Hauser falsely stated that he had made settlement upon © 
said NE 4 of the said SE 4, when as a matter of fact after 12 o’clock. 
~ noon of April 32. 1889, the tract was solely occupied by the said appel~ : 


. lant. 


_ It appears that said NE 4 of the SE 1 of said section was altotted to- 
_ Johanna Hauser, a minor, under section 4 of said act of February 8, _ 
1887, in compliance with eee ess directions of the Secretary dated April oo 
10 er 15, 1889-(Ind. Div. Record, Vol. 59, pp. 343-376), to the Indian © 
agent. at ‘ihe Cheyenue and Arapahoe agency, and you state that said. . 


: : ee allotment was made on or before April 22, 1889, prior to which time no- 
. valid claims of settlers could attach to fie. jana: that you concur with. 


_ the view of the Indian Office that the Department undoubtedly con- 


- templated the assignment to each of the Indians referred to in said di-. 7 | 
_ +rectionsof theSecretary, as settled in Oklahomaseveral years prior to the 


opening of the same.-to settlement, the full quantity of land allowed to dIn-- | 
. dians under said allotment act; that it is immaterial whether the tract. 
claimed by said minor was aeinally improved. or cultivated or not, as. _ 
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She was entitled to the amount allotted, and that said tract was se- 
lected: and officially designated for her in due time, and you held that- 
tapon the known facts the application for a hearing upon contest met 
be denied. | : 

In his appeal from your decision, Mr. eee son alleges sabstantially 
‘the same errors as in his appeal from the decision of the local officers. _ 
Itis manifest that the land in question was allotted to said minor 


under the express direction of the Department, as above set forth, — | 


‘prior to the opening of the land to settlement and entry on April 22, 
1889. It is no answer to say, even if it be tr ue, that there were no im- 


“provements or residence upon this particular tract, for, under the law, — 


‘the infant minor child is not required to live upon the land allotted. 
It is conceded that as a general rule, lands within the ceded territory - 
- inOklahoma cannot be allotted under section 4 of the general allotment 
_ act (See 13 L. D., 310), but under the peculiar circumstances, as ascer- 
tained by the Office of Indian Affairs, showing that said Hauser entered. 
upon atract justacross the line eastfrom the Cheyenne and Arapahoe In- - 
‘dian Reservation, and improved the same, the Department allowed said 
allotment to be made, which served to except the land from settlement 
and entry by any other person. 
There does not appear to be any error in your decision, and “ne same 
“Is accordingly affirmed. | 


REPAYMENT—STATUTORY RESTRICTIONS. 
EDWARD A, TOVREA. 


_ Where the receiver fails to account for the purchase-money paid for land, and the 
entryman pays therefor a second time, there is no statutory authority for the 
repayment of the money thus wrongfully appr opr iated,. © ? 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 11, 1892. | 


On January 21, 1891, resident counsel for Edward A. Tovrea filed — 
‘in your office, an affidavit made by said Tovrea setting out that on No- 
vember 14, 1889, he made final proof under the desert land act for the 
“NW. 4 and NW. 4 of SW. 4, Sec. 27, T.1-S., RB. 5 W., Tucson, Arizona; 
that he “ forwar ded said proofs, fopeiner with two hundr ed aollans ” to 
one Smith, the then receiver of public moneys at Tucson ; that he re- 
 cetved no receipt for said payment; that Smith sionpfulls appropri- » 
_ated the same to his own use and that he subsequently to wit, February. 
17, 1891, paid a like amount ($200) as purchase money for said land. 
Along with said affidavit was filed Tovrea’s application for the re- 
payment. of the two nundros dollars so eg eee by the sand 
receiver. | 
By letter dated J anuary 24., 1801, you. denied this aipieetion 


P i 
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iCoaneel moved a review of this seoa: which motion being denied by : 


ate your letter of March 5, 1891, an appeal was taken here. 


- It may be true that the government should be holden to Mr. oeroa 
for the two hundred dollars which- he had paid to Mr. Smith on the: 


ground that he received the money in his official capacity of receiver | 


_of public moneys, as the agent of the government, and it has sued hint. 
upon his bond to recover the same. Had Mr. Tovrea refused to pay 


* the second two hundred dollars, he might have. been entitled to a _ 


patent for his land under the rule laid down in the case of Andrew J... 
Preston, 14 L. D., 200, yet repayment can not be made him in this Bro- 
ceeding upon the statement of facts here presented. 7 
The Secretary of the Interior is only authorized to repay money when - 
‘it appears :— os 
Ist, That a tract of land has been erroneously sold by the United 2 


eae States, and the sale can not be confirmed. (Section 2362.) 


2d, Where entries are canceled for conflict. ee 
7 3d, Or from any cause the entry has been erroneously slowed and 
can not be confirmed. ae 2, of the act of June 16, 1880, 21 Stats., 
— 287.) . 7 
. The-applicant in this case does not bring himself within either of the - 


conditions here laid down, for his entry could be, and has been con-_ 


. firmed, hence this department has no jurisdiction to eee the = ~— 
| plication and it must therefore be denied. 


RAILROAD GRANT—PRE-EMPTION FILING—ACT OF MARCH 3, 1887. 
Untow PAcIFIG Ry. Co. ET AL. v. MCKINLEY. 


An unexpired pre- -emption filing existing at date of definite location excepts the 
- land covered thereby from the operation of the grant. 


nae second proviso to section 5, act of March 3, 1887, applies only to iands which: at. - 


- the date of the act, had been settled upon subsequent to December 2, 1882, by 
parties claiming in good faith a right to enter the same under the settlement laws. 
-- A bona fide purchaser from 4 railroad company, or one taking under such purchase, 

. who has sold and transferred the land, may perfect title under section 5 of said 
act, where the claim of the con Deny, fails. ; 


. Aeting Secretary Chandler to the Comicon: af the Gener al Land: 
. «Office, March 11, 1892. 


| it SK. 4 of Sec. 9, T. 7 N., B. 69 W., Denver, Colorado, is wine. 

_ the twenty mae or aranted limits of the Union Pacific Railway Com-. 

pany. This company filed its map of definite location August 20, 1869... 
This tract was excepted from the grant by the pre- emption fling a | 
John M. Beck, nade December 19, 1866. 


For some reason not apparent of record, this land was always con- 


a sidered as belonging to the railroad company. In this belief William. 
| ore on eee 9, ie adel the land in capamabae: 
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with another qnarter-section from one Thomas Connelly, for the sum of 
$4,800, paying $1800 in cash and giving deed of trust to secure: the 
balance due. Counelly had derived his title from the said company. 
McKinley cultivated the tract described for about a year, and then sold. 
the west half of it to Jerry E. Lamb and the east half to Edward 
McCabe. Jerry Lamb subsequently sold his half to. Henry C. Lamb; 
- the latter and Edward McCabe are now in possession of the same ‘ih : 
_ der their titles so derived. 7 

McKinley executed. warranty doods, receiving no cash payment, but 
deeds of trust from his grantees, providing for payment within- twelve — 
years from date. of conveyance. 


March 9, 1889, Henry Lamb applied to make pre- eee filing for | ; - 


- the west half of said tract. | 
_ August 29, 1889, McCabe made similar aolieation for fie east, half. : 
« Both applications were rejected, and both parties appealed. | 
_ These applications were rej jected because the land was in an odd sec- 
tion, within the limits of the grant to the railroad, and because one — 
_ Woodworth had before applied to make homestead entry. for the same © 
and, which was rejected, and from the rejection of which he had ap-. 
“pealed, a his appeal was still pending, — 
June 7, 1889, McKinley applied to purchase said tract Gaaes the 5th | 
section of the. ‘act of March 3, 1887 a Stat., a which provides as - 


follows: 


That where any said company shall have sold 40 citizens of the United States, or 
to persons who have declared their intention to became such citizens, as a part of its © 
prant, lands not conveyed to or for the use of such company, said lands being the » 
_ numbered sections prescribed in the grant, and being coterminous with the constructed. 
parts of said road, and where the lands so sold are for any reason excepted from the © 
operation of the grant to said company, it shall be lawful for the bona fide purchaser 
- thereof from said company to make payment to the United States for said lauds at the 

ordinary government price for like lands, and thereupon patents shall issue therefor 

to the said bona fide purchaser, his heirs or assigns: Provided, That all lands shall be 
excepted from the provisions of this section which atthe date of such sales were in 
the bona fide occupation of adverse claimants under the pre-emption or homestead 
laws of the United States, and whose claims and occupation have not since been vol-_ 
untarily abandoned, as to which excepted lands the said pre-emption and homestead 
claimants shall be permitted to perfect their proofs and entries and receive patents 
. therefor: Provided further, That this section shall not apply to lands settled upon sub~. 
- sequent to the first day of December, eighteen hundred and eighty-two, by persons 
claiming to enter the same under the settlement laws of the United States, as to 
which lands the parties claiming the same as aforesaid shall be oe to prove up" 
and enter as in other like cases. 


- Notice was given to all parties in interest that he would submit his 
proot in support of said application on July 25, 1889. At this hearing 
Lamb and McCabe appeared and protested. ‘Woodworth and the rail- 
way company made default. 

. The local officers transmitted the evidence and fecoid: without recom- 
mendation, stating “that inasmuch as we are without information as to 
. whether or not the ca? of the railway company to this peace has been 
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; piimieaced: we will submit the case to ‘the Depar tment that this ae | 


. . - tion. may be determined.” 


_. ©” MeCabe and Lamb appealed, and you, by your decision of i une 7, — 
1890, rejected the application of McKinley to purchase. You also re- 


: jected the application of Woodworth to make homestead entry, and — - 
held that the land was excepted from the grant to the company by the — 


_ filing of Beck, and allowed McCabe and Lamb’s applications to make © 


 . ‘pre-emption filing for the land. Subsequently, on December 27,1890, 
by your decision of that date, you modified the decision of June 7, by ef 


rejecting the applications of said McCabe and Lamb to make pre-emp- : 
tion filing for the tract in controversy, but held that they, being the 
present owners and occupants of the land, are primarily entitled to . 


_ purchase under the act before cited; but, qanainucll as they had re- — - : 
_. fused to avail themselves of this right, the application. of McKinley : 


should be allowed. From this decision McCabe, Lamb, and the rail- 
road company have appealed, the latter only from. so anaali of your de- - 
cision as holds the land to have been excepted f from the grant to the | 
company.” | 
In. regard: to the appeal of the railroad company, e is only necessary 
to say that this Department has repeatedly held that an unexpired 


pre-emption filing, existing at date of the definite location of the line — 


os _of the road, excepts the land covered ther eby from the operation of the .-. 


; grant. - 


The filing of Beek, made December 19, 1866, ‘alleging. settlement y 


- December 10, of ‘the same. year, was upon ‘unoffered land, and had not _ 


- expired Angust 20, 1869, when the company filed its map of definite 
- location opposite the ind’ in controversy. The claim. of the company 
must, therefore, be rejected, 


No extended discussion is necessary to show that the deglioations of a 


McCabe and. Lamb to claim this land under the pre- SmpHOF laws were 


- ‘properly denied. 


‘They were made subsequent to the act of > Mar ch 3, 1887, and, in the 


eo case of the Chicago, St. Paul, Minneapolis and Omalia Railway Com- 


‘pany (11 L. D. , 607), it was correctly held that the second proviso to- 
said act cules only to “ the’case of lands which, at the date of the pas- 
. sage of the act, had’ been settled upon subsequent to December 1, 1882, 
by parties claiming in good. faith a right to. enter the same under the 
settlement laws” +R ie 
There are no such parties in the record before: me. MoCabe and Lamb 


never claimed under any of the settlement laws prior to the passage of 
the said act. On the contrary, until: the filing of their applications, a On 


| | - which was subsequent to the date of the act, they were aan thr uF : 2 


- conveyances from the railway company. 


_ The only remaining question to be determined Is, the right of Me- ; 2 


Kinley to the remedy provided by said act. 


‘Section 5 of. this act was intended to PEgueee bona fide purchasers a 
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_ from the railroad company—that 18, patties claiming title or the: 


grant to the company. It was a provision through which the title so 


obtained could be perfected. The right to purchase from the govern-. 
ment depended upon a purchase in good faith from the company, and 
only those who had so purchased could avail themselves of this remedy. 
Unquestionably, McCabe and Lamb could have purchased under this. 
section, if they had so desired, but they are not here asking that privi-. 
lege. (11 L. D., 229). 

On the contr are the undisputed evidence at the hearing shows that 
McKinley, some days prior to his application (on the 14th or 15th of 
May, 1889,) went to them and endeavored to persuade them to apply 


under this act, he offering to pay all the expenses and the government: — 


price of the land. They declined to do this, but chose rather to attempt: 

to procure title from the government under the pre-emption law. Their 

purpose is obvious, for, if they should succeed, they could defeat the. 
foreclosure of the deed of trust to McKinley by showing that the note,. 

it was given to secure, was without consideration, McKinley’ S title to. 
the land having failed. | 
- This Department is now asked. to lend its sanction and aid 6 the ac- 

complishment of this purpose. , 

I think the statute clearly contemplates that any bona fide purchaser: 
may be entitled to the remedy provided, for in terms, it says, thatupon 
a proper showing and payment of the poveriment price for the land, - 
‘patents shall issue therefor to the bona fide noe aasen his heirs or 
assigns.” ; 

This construction is substantially held in the case of Samuel L.Camp-  ' 
bell (8 L. D., 27), where it is said that in such an application it must be 

shown, satan alia: “That it was sold by the company to the applicant, | 
or one under whom he claims, as a part of the grant.” | | 

Connelly, from whom McKinley purchased, would have — entitled. 
to this remedy, and title so perfected in him would inure to the benefit 
of his grantees and those claiming under him. So the granting of the 
application of McKinley will perfect the titlein McCabe and Lamb, and 
place them just where they would have been had the title been a the 
railroad company.. This is all that the statute was designed todo, and | 
Lamb and McCabe can have no grounds of complaint, for, by his act 
and at his own expense, McKinley will have secured to his grantees. 
just what they bargained for—namely: a perfect title to the land they 
purchased, and so fulfill the covenants in his deeds... 

The application of McKinley will be allowed, and your decision is 
accordingly affirmed, 
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HOMESTEAD EN TRY—RESIDENCE- MARRIED WOMAN. 
“OnPHrA PE Smuons. 


-: married woman can not legally iatiean separate residenes from her husband, and 
secure title under the homestead law by virtue of such residence, 


| First Assistant Secretary Chandler to the Commissioner of the General 
Land Osfice, March 12, 1892. | 


I have considered fhe appeal of Mis. Orphia J. Simons (nee. Flouton) | 
from your decision of February 10, 1891 holding for cancellation her 
homestead entry for lots 1, 2 and 3, Sec. 12, T. 141 N., R. 81. W., Bis- 
- marck, North Dakota, laud einen | | 


She ‘made sald entry April 26, 1883, and pneeaatlt to notice on April ae 
~~ 26, 1890, offered her final proof in eee thereof. Itappearsfromher 
| aftidavit that she was married to Francis R. Simons on June 17,1883. He 


had made a homestead entry in December, 1882 on land in See. 18, T. 
141 N., R. 80 W. Their lands were about a half mile distant from each 
other. .Simons maintained his residence on his tract, and in July, 1889, 

made final proof and. received. final certificate. ‘When Mrs. Simons : 
offered her proof it was rejected by the local officers because she could 


. not, in law, m maintain a separate residence from her husband, they not. 2 
being separated, and she not having been deserted by her husband. -~ 


She appealed from this ruling, and your office, on February 10, 1891, 


. . affirmed the same. She again appealed, and evidently prepared the 


appeal herself. It consists mostly of new statements. supplemental to. 
her final proof, is sworn to, and she has procured an euomey to: appear . 
for her, who also. signs the appeal. | 


She states in her final proof, and ‘repeats substantially 1 in her appeal 
that “ According to a marriage agreement entered into on the 17th of 


~ June, 1883, the day of our marriage, between Francis R. Simons and 


myself, we were each to maintain a separate residence on out respective = 


| homesteads during our natural lives,” etc. Each was to control their 
ow1 land, etc: In het appeal she says they were told. by the’ receiver 
at Bismarck that they could receive patents if “‘weeach presented. 


proof of continued residence and cultivation for five years.” She also. 


claims patent to the land as the “head of a family consisting of my aged 
parents and myself,” and declares she has had no lawful residence on 


- her husband’s homestead. She also insists that she have patent for lots _ 


2 and 3 as an additional homestead to her husband’s Jand. She says | 
the river has washed away a portion of their lands, and if lots 2 and 3 
were added to her husband’s land it would not exceed one hundred and 
Sixty acres. She claims MAID. umes in her paper conoceeay to 


ae 7 refer to. 


- After their marriage she lived at her. Raspes nga until Septem- : 2s 
ber 20, 1883, when she says she abandoned her. husband's residence, Mi 
14561—vor, te eee o | ; 3 
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iY and moved onto her own land. Thus she lived wit her husband from | 


June 17 to September 20, 1883, in cdisr egard. of her. contract. ‘She had ~ - 


never settled on her homestead while unmarried. 

It has been held for many years that a “ deserted wife” eal ake 
homestead entry. But it was said in Porter v. Maxfield (5 L. D., 42) 
that the fact of marriage being established, and the wife “ fovae set 


at -up the plea of desertion, it rests upon her to show such fact affirma- 


tively.” This rule has been followed. (See 9 L. D., 186; 10 L. D., 527, 
and cases there cited.) Buta husband and: wife sant enter into an 


a agreement to evade the law, and thereby acquire rights. So far as liv- 


ing separate and apart during their natural lives is concerned, it may 
_ be said such a contract would be against public policy, and if it were 


plead in bar of an action for necessaries furnished the wife, no court — 


would regard it. So far as asking patent for the land as an additional 
entry to the entry of her husband, it is sufficient to say one person can- cs 
not make an additional homestead entir ely based nem the homestead - 
of another. , , 7 
Your decision is affir med. 


TIMBER CULTURE ENTRY—SEGREGATION—PRIVATE ENTRY. 
Henry MILNE. 


The segregatiou of land effected by a timber culture. entry is not defeated by the 
failure of the local officers to note:such entry of record; and a private entry 
of land thus reserved cannot be properly allowed. 


First Assistant Secretary Chandler to the Soin tesionee of the coe al. 
Land Office, Mareh 12, 1892. 


On Deceiiber 18, 1885, Henry Milne made private eae anny for the 
E. $ of the NW. 4 the E. 4 of the SW. 4, and the H. 4, of Sec. 14, ‘T. 10 
§., BR. 24 E., Boswell land clistrict, New: ‘Mexico. 

The fence was [apparently] subject: to private entry, having been in- 
eluded in a list of lands offered at public sale,.in accor dance with prior 
executive proclamation, on August 20, 1870. - 
- Two months prior to Milne’s entry, one James R, Conninghan had 

made timber-culture ontey for the SE. 4 of the SW. 4,5 4 of the SE. 4, | 
and the NE. £ of the SE. 4, of said Sec. ‘14ineluding one hundred and | 
sixty of the four hundred and eighty acres above referred to as’ “bein oy 
afterwards entered by said Milne. _ 

On June 24, 1890, you held Milné’s entry for cancellation as to the 
| portion. of his entry. in conflict with that of Cunningham. - 


He appeals from your action on the. ground that his entry was made .~ 


in good faith, and with the consent and approval of the land officers at 
Las PEEUCOS: aiet the recor ds of the local. once did not show that Cun- 
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= ningham nor any one gis had ‘enter ed the tract; that the dagibed of the 


local officers to note upon their proper records the adverse claimof 


Cunningham ought not to be allowed to work to his prejudice; that he © 


. has wade valuable improvements upon the land, so that much hardship | 


and loss will result from the cancellation of the entry; and ner 
-more— os : 


‘That the entry of James R. Gamminenany with which his said ee is aikeea to 


be i in conflict, was not and is not a bona fide entty, the said Cunningham never hav- | 


- ; ; ing made or in any way attempted to make any improvements ou the said tract, or 
_. in any way complied or i ae to comply with the law in regard to epee ae 
“4 ture entries, . 


Corroborating affidavits of two pinensce are filed, stating ¢ 4 that said | Mee eo 


% tract has never been, in whole or in part, broken, arias or planted, | 
by J ames R. Cunningham, or any other person . ... . to the pres- — 


ent time.” 


Winfield 8. Cobean, ee and Fr ank Lesnet, receiver, at the date 


. of the appeal—suecessors to the register and receiver at the date of * 


_ -Cunningham’s entry, atid having in charge the books of the office—cer- _ 
_. tify that the official plat on file in the office shows the cash entries of | 


| | Milne for certain. tracts— 


But fails to show at this time any record of any kind, other than the entries aber 
noted; nor are there any erasures or other evidences on said plat that would lead 


es is to ne belief that any other entry had ever been made on said tracts. 


That Cunningham made the timber- culture: entry, upon the date here- | 


: : ae inbefore set forth, is unquestionable, for the original entry papers are_ ; 
on file in the oul now before the Depar tment, and the tract-books of 


| your office show the same; and on December 20, 1890, you directed the 


local officers to post said entry—so that it is now a matter of record or 


- upon their books. — 

The first question calling for side: ation is, ancien Gunningham’s 
entry,, although not noted upon the books of the local office on Decem- — 
ber 18, 1885, had segregated the tract from the public domain, so that 


= -Milne’s later entry of the 1 same must be regarded as having: been i im- 
28 properly allowed. — : 2 
T fail to find any reported case ; that is in all ieabdets par allel to. the 
one now under consideration; but there are many which illustrate the 


- principle which should govern therein, and indicate with sufficient © 


: -Glearness the only doctrine that can consistently be maintained. 


John C. Irwin (6 L. D., 585,) made timber-culture entry of a certain _ 


- tract in California, which you held invalid because of being within a 


. section that had, by executive order of January 23, 1866, been reserved. 


- n and set. apart for military purposes. He appealed, on the grounds that. 


no plat or record of the local land office showed the land to be inside of 
said military reservation; that the register reported that the records of 


ba his office showed no cach reservation; that the land had never been 
ane used a as a part. of Said reservation; that no objection was s made by une 


ge 
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local officers to said entry; and that large sums of money had been 
expended in cultivating: and improving said land. The Department 
held that the tract, 7 | 
_ Having been reserved for public use by somipetent siihionty, the fact that such 
reservation was not shown by the records of the local land office, and in consequence — 
thereof was entered and a large expense incurred thereon by the entryman, can not 
make such entry heeal, nor empower the land ae to dispose of such reser ved 
-Jand. . 
In the case of Tails v. Clearwaters ada Li cae mh the Department _ 
held (to quote from the syllabus) : 
A homestead entry made on land covered by the prior timber aaltane entry of an- 
other not of record, and under which no right of possession was asserted or actsin | 
compliance with law performed, is good as against every one, except the timber-cul-. 
ture eniryman, and the right of a third party to contest said re cn eee oo 1S 
~ excluded thereby. : 
In the case at bar, when the timber- culture entryman, Gunbidwieme 
made the requisite preliminary affidavits (showing his own qualifica-_ 
_ tions, the non-mineral character of the tract, &c.), paid the fees and 
commissions, and received the receiver’s receipt, the tract was “re- 
served by competent authority”—that is, by virtue of the timber-culture 
- Jaw—even though no record of the local office showed it to be so re- | 
served. Milne’s private cash entry was “made on land covered by the 


prior timber-culture of another, not of record, and under which no right _ 
of possession was asserted or acts in compliance with law performed,” ... « 


and in accordance with the above ruling.his entry would be “ good as. 
ag’ ainst any one except the timber-culture entryman.” 

In my opinion the entry of Cunningham, although not noted on the 
tract-books of the local office, segregated the tract from the public do- 
main, and hence, Milne’s entry was improperly allowed. It was com- 
pleted so far.as Cunningham was concerned, when he made the proper — 
_adfidavit and paid the fees. When the entryman has done all that the . 
law requires of him, no neglect on the part of the register and receiver 
to properly note the entry on the tract books should be held to work a - 
forfeiture of his rights. 

I see no reason, however, why Mr. Milne ieee not institute contest 
against the timber- culture entry; and if the charge of abandonment. 
should be sustained at the hearing, and Milne’s good faith shown, his 
entry. might then be confirmed under Rule 19 for the government of 
the board of equitable adjudication, which provides for the confirma- 


tion of “all entries made upon land appropriated by entry or selection, — | 


but which entry or selection was subsequently canceled for illegality.’? | 
(See Frank V. Holston, 7L. D., 218; Edward Riley, 9 L. D., me 
Your decision is modified as above indicated. | 
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. PRACTICE SECOND CONTEST—SPECTAL AGENT. 
FERGUSON V, DALY BT AL, 


— 4 contest should not be allowed on grounds that have been the subj ae of inves cee | 


tion. by the government and the basis of a hearing had therein, and where the o 


- parties thereto are in effect the samé as in the former proceedings. 


First Assistant Seer etary yf Chandler to the Commissioner of the Gener al 
Land Office, Mareh 15, 1892. a 


Ont the 26th of September, 1884, Isaac S. Daly made cash sue for 
Lot, and the NE. of the NE. 4 of Sec. 24, T. 50 N., R. 4 W., (Lewiston 
Series), which land is now in the Coeur Alene land district, Idaho, . 
having settled upon the tract on the 12th of December, 1883, “1 


Upon the report of Special Agent Ferguson of your office, you held > 


| said entry for cancellation on the 27th of April, 1888. Upon Daly’s 
application a hearing was afterwards ordered, at which time John Pow- 
ers appeared. and claimed an interest in the land on account of a mort-— 


—_ - gage given him by Daly, for money loaned with which he made final — 
- . payment, and he was therefore permitted to intervene. 


That hearing resulted in a joint decision by the register and receiver, 
in which they found the charges of the government sustained, and rec- _ 
ommended that the entry of Daly be cancélled. Upon appeal youre-- | 
versed that decision on the 2d of Oovovet, 1890, and allowed his oy | 

to stand. — - 
- Subsequent to the rendering of this diesiRions Ferguson, whose official _ 


_ connection with the government had terminated, applied to contest said 


- entry and to make homestead entry for dhe laad, On the 22d of Octo- 


| aa ber, 1890, you ordered a hearing upon the charges of Ferguson; but on. 
- the 14th of November of that year, upon the ex parte application of 


 Daly’s counsel, you. rescinded your order of October 22. 


Ferguson took an appeal from your decision or action of November 
14, which you declined to transmit tothe Department. Hethenapplied — 


to have the record of the case certified under Rules 83 and 84, which 


was directed by departmental decision dated March 13, 1891 (12 L. D., 
- 230), and the case is now before me in obedience to ihe: Writ. - 


_ Of course, ‘Ferguson could have received no relief or benefit by nana 7 
your decision of October 2, 1890—in which you reversed that of the 


“2 | register and receiver—reviewed or considered by the Department. He 


was not a party in interest to the proceeding which terminated with 


: . that decision, and a reversal thereof could only have resulted in a can- 
, . eellation of the entry of Daly, with no preference rights to Ferguson. | 


. This fact seems to-have been overlooked when the departmental de- | 
_ cision of March 13,1891, was rendered, as in that decision a doubt was 


expressed as to the corr eGtnoas of your said decision, and the record of 
. . the case was therefore directed to be certified to the Department for 
ae * consideration. : : 
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apy that Ferguson was ee party to that suit, ‘end that he 
could not apply for a certiorari therein, you, in response to ‘the direction 
contained in the said departmental decision, certified the record in the 
ease of Ferguson v. Daly, in which he sought to contest the entry upon 
the same charges, in substance, which you held had been investigated 
and not sustained in the contest by the government against Daly. — 

Having by your decision of November 14, 1890, denied Ferguson a 
hearing upon his charges, you refused to transmit his appeal from such _ 
decision, and it is this action on your part which Ferguson asked to 
- have considered by the Department, in his petition for-certiorari. The — 
quesvon before me is not, therefore, whether your decision of October 

2, 1890 was right or wrong, but whether, under the circumstances of 
fre case, you were justified in refusing Ferguson a hearing upon his | 
charges, and in declining to transmit to the Depar tment his appeal | 
from your clecision upon that question. | 

Your decision of October 2, 1890, allowing Daly’s entry to stand, 
became final in consequence of there being no appeal therefrom, and 7 


no application for certiorari in that case. In yourdecisionof November — 


29, 1890, in which you declined to transmit Ferguson’s appeal to the 
Dep artment, you said: 

I am of the opinion that no right has been denied to Ferguson, for while it is cae 
his allegations constituted a cause of action, nevertheless he is not now in a position 
to make these allegations, because of the fact that he has already, as an agent for 
the government attempted to prove their truth and has failed, and I know of no 
rule of law or equity which would give him the right Ly have a hearing now, ¢ and: 
_ further harass this - defendant. 

It can not be denied but that the charges of Ferguson, aS. & CON- 
testant, constituted a causé of action. Itis also true that his charges 
as an agent for. the government constituted a cause of action, and that 
the charges in-both instances were substantially the same. His charges 
as special agent were somewhat more sweeping than his charg es as” 
a contestant. In the former, he alleged that Daly conveyed the land 
- to John Powers by warr ante deed dated four months before final proof. 

As to this charge, it was shown that while the instrument by which 
the loan made by Powers to Daly was secured, was in form an absolute | 
deed, it was in effect only a mortgage, and the Department has fre- 


quently held that such instruments could be made without violation of 


law, prior to final entry and certificate. Haling v. Eddy (9 L. D., 337.) _ 
- Owing to the fact that this loan and incumbrance was made prior to 
final entry, as well as prior to the fir st of March, 1888, the case is not 


within the confirmatory provisions of the seventh section of the act of | ¥ 


March 3, 1891, (26 Stat. , 1095). 
| The re made by Ferguson, as special agent, were disposed of - 


by your decision of October 2, 1890, and his charges as contestant were ; - 


presented to you within a very ahert ‘time thereafter. The issues involv- 
ed in the second charges were those which Daly had been called upon to 
defend in the contest where the government was the prosecutor. The 
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Fr 


ee ‘pltasoolog y of the ieee was ‘slig ently different, but the issues a were” 


the same, and in. Reeves v. Emblen (8 L. D. , 444), ‘it-was held that asec: . 


ond contest. should not be allowed. on issues involved i in the first. In : 
the: case of Samuel J. Bog art (9 L: Dz. + 217 ), ib was said: 


. An entryman should not be called-upon to defend a second time against the same ee 2 


| charges, unless there is reason to believe aaa there: was econ ston betw een the p arties : 


| a at the hearing already had. 


At the hearing” already had i in the case at bar; ‘there is s certainly no - i. 
evidence of collusion between the part ties. In effect the parties were the 


>. Same as they would have been at the second heaving, had one been al... : 
-lowed.. The parties being the same in fact, and the charges the same 


: in effect, I think, under the. decisions. of the Denar tment, you were jus-— 2 - 7 
.. tified.in oem to compel Daly to establish his. siehtc. tothelanda . - 


“second tune, anc I find no occasion for ‘interfering with the exercise of. ,a ee 
your discretionary power in the case. . Your action in rescinding your 
’ .order for a hearing in the case, anc 1 in declining to transmit to the De- — 


io partment an. appeal from such action ‘on your part, is therefore ap- : = a 


Se", proved. 


SWAMP LAND-SURVEYOR GENERAL'S RETURN. 


ORLANDO ALEXANDER, . 


os el The biceden of prone is upon. the State where it sets up a claim under the swamp. . 7 ae 


- grant to land that is returned as not swamp and overflowed. 


“ie , The character of land at the date of the swamp grant determines whether it aueea . 


to the State thereunder; and proof that land is -at-present swap and over ‘flowed 
is not sufficient to overcome the adverse return of the sur veyor, gener al. 


| oa Seorctary No oble to the. Commissioner of the General Land Offic, March 7 | 
- e > 15, 1892. e | 7 


On J une ON, 1887, Orlando Alexander filed an Seen to coe aes 


| of the State of California the 8 4 of the fractional NE 4, the S 4 of the 
NW i 4, and the. fractional NE 4 of the NW 4 4 of ccs or T. 15. E., M. 
D. M., on the ground. that said tract is swamp and oyeriiowed land, 3 


a though - -not so returned. Said application was forwarded the: same = 
day by the State surveyor general to the surveyor general of the 


United States for California, requesting an investigation to.determine 


, the character of said land, and that the same might be withdrawn from .. . . 
-: disposal at the Visalia land. office, California. A hearing was ordered 


.. before him N ovember 25, 1889, to determine the character of the land | ~~ 
at the date of the passage of the act of September 28, 1850 (9 Stat. , 519), eee 


- granting swamp and overflowed lands to. certain States, as ther ein = 


i. provided, and due notice thereof was given. to all claimants under the. Z oa 
.. United States, and to said applicant. Said hearing: ‘was held under. — 


: the authority of the fifth clause of section 4 of the. act of J uly. 23; 1866 — ae ~ 
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(14 Stat., 918), re-enacted in section 2488. ‘Revised Statutes of the | 
United States, which provides that,— | 7 


If the authorities of said State shall claim as swamp and ovettiowéd any land not 


> represented as such upon the map, or in the returns of the surveyors, the character 


of such land at the date of the grant, September 28, 1850, and the right to the same, 
shall be determined by testimony, to be taken before the surveyor g general, who shall 
decide the same, peaheeat to the approval of the commissioner of the general land 
office. . , 

On April 28, 1890, the surveyor general of the United States decided, 
upon the ioaturiony: adduced at said hearing, that said land was aot 
swamp and overflowed at the date of said granting act, September 28, 
1850. An appeal iwas taken on the ground that acid decision was 
against the weight of evidence and against law. By your letter of 
November 14, 1890, you affirmed the decision of said surveyor general 
and rejected the claim of the. State. An aren now brings. the case 
before me. — 

The grounds of appeal a are specified substantially as follows: 


1. That the public surveys in 1853-4 show that the land then had been for a , long 
time swamp and overflowed, when. read in the light of the een. produced in 


& said case. 


2. The testimony showed that the land had been swamp and overflowed for ten or 
fifteen years prior to said hearing, and produeed tules and swamp grasses, which is 


vegetation of the same eharacter that was produced at the time of the surveys, — 


_thercfore the land must have been swamp and overflowed atthe date of the grant, 
as over ten years time is necessary to produce such vegetation, and only three or 
four years have elapsed from the date of the grant to the date of the surveys. 

This theory does not appear to be borne out by the facts. The field 
notes of ‘the survey of said section one, made in December, 1853, de- 
Seribed the land on the lines as follows: : 

On the east line, “Land rich, covered with tules ;” north line, ‘Land level, sec- 
ond rate, first quarter mile tules” ‘(Running from the east); west line, ‘Land first , 

rate, prairie, covered with fine grass and scattering tule ;” south line, ‘Land first » 
_ rate, prairie, with scattering tule,’ | 


This description i is scarcely applicable to swamp land. Tb was returned 
as dry land, and there is no indication in the field notes that it was 
wet on any part when surveyed. At the hearing three witnesses testi- 
fied for the State, neither of whom had any knowledge of the land 
prior to 1887. C.D. Davis had known the land for two years, lived | 
thirty miles distant, first saw it in June, 1887, prior to that time had 
never been nearer than ten miles to it. He knew that about 1870 Cole 
slough was cut through by W. 8S. Powell, which would have the effect 
_ to increase the overflow on the land in dispute to the extent of the 
— cut, though: he thought this increase was. about balanced pe. water 

taken for irrigation. | 

R. 8. Hunsaker testified he faa known theland . something over ini 
years, ” and knew nothing of its character prior to that time. 

James T. Stratton testified me had been on the land only three times, 
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. a first i in ve une 1887, again in June 1889, and again the past week, ” and . ws 


never knew anything about the land before June 1887. 


_ These witnesses testified that the land was swamp and rey in 
~ 1887, and so continued to the date of the hearing, but gave no testi- _ 
-- mony that such was its character in 1850. The burden of proof was’ 
upon the State to rebut the prima facie. case established by the map — 


and returns of the surveyors made in 1853, that the tract was then up- a 


land and dry, and not swamp and over flowed. | 
‘Testimony that it was swamp in 1887 is insufficient to Bivoae fine it 
“was so in 1853,’ 1n the face of said map and. returns, except upon the 


theory that there could be no change in the character of the land be- 


tween these two dates, which of course is untenable. In a period of — 


- thirty-four years great changes are liable to. occur in the character of -, 


land, both from natural and. artificial causes. The testimony for the — 


ae claimants under the United States showed that the character of the ah 


land had:changed in that period and the cause therefor. 

_ B.. LT. Alvord testified that he. lived in the neighborhood of the land. 
from 1871 to 1875, and from 1877 to 1887, and that during the first 
‘period he was on the land sometimes two or three times a week; that _ 
it was then generally dry land, except in swales. A swale 20 feat wide » 

ran across a corner of the section, and there was not over ten acres of. 
this kind of land in three swales;. that a rodeo ground was there 

“where cattle were bunched. When he returned in 1877 he found more 
water on the west sidé of the land, “Every year after that the water. 
pushed further out westward up to the present time.” He stated the. 
cause of this as follows: | 


The sloughs of Fish slough, the br anch slouch, were damned on the Bore side 


of Fish slough, and caused the water to break out on the west side. I then put in 
another dam that year, 1878, and opened out some channels on the west side that 
. afterwards washed out to be large sloughs, and ¢aused the main body of the overflow 
- 0 go west, and it spreads further west every year, and over lonee still further west | 
‘this year than it did last’ year. 


J. G. James testified that he had lived in California since 1850. He 
first became acquainted with the land in dispute in July 1857, and lived 
within three miles of it from 1859 to 1868, and was on it often ; that 
during that period said section one “was government land and not 
swamp and overflowed. It was dry land-except in exceptionally high | : 


water.” “I think you could have plowed pr etty near all of it.” As to. 


the change i in the character ot the Jand, and. the cause of it, ne testified ‘ - 
as follows: | ; . 3 


Yes, sir, it has changed, to-day it is swamp and pvenieded land. sek know iat : 
caused the change. -It was caused by Cole slough, a branch of King’s river being - 


_. ut through at its head, some forty miles above this land, in 1868, which lets a large. 
- volume of water come down that swamp and run into the head of Fresno slough. 


After the cut was made in Cole slough the high waters of that year washed it out, - 


os: and almost turned the whole of King’s river that way, down that swamp, towards 


> this ane This caused. the water to. come down into Fish slough and: spiced out 
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farther on each side of ais swamp, ¢ anc. overiowies this land. rh other lands, that. 


a were very nearly on a level with the swamp land bordering on this swamp land. 


. . The cut at the head of Cole slough was made by W. S. Powell with. 
some Indians in the fall of 1867, “in order to let us have more water 
down inthe swamp. 1t was too pee ; the stock were suffering for water.” 
The testimony of these two witnesses is uncontradicted and sustains 
- and corroborates the returns of the surveyor general that this land was — 
upland, and not swamp, when the survey was made, and as no change 


is claimed to have occurred between the date of the grant and that of 


the survey, it was ‘presumably ‘of the same character when the grant | 
took effect. . | 
Your judgment i is. affirmed. 


PRACTICE—FINAL PROOF-RULE 53 AMEN DED. 


DEPARTMENT OF THE INTERIOR, | | 
General Land Office, Washington, D. ui 


«keg pe and Receivers of the United States District Land Offices. 


GENTLEMEN: Rule 53 of the rules of practice, approved August 13, - 
1885, is hereby amended to read as follows, viz: _ 
The local officers will thereafter take no further action: affecting the 
disposal of the land iu contest until instructed by, the Commissioner. — 
In all cases, however, where a contest has been brought against any 
entry or filing on the public lands, and trial has taken place, the entry- 
- man may, if he so desires, iu accordance with the provisions of thelaw — 


under which he claims, aud the rules of the Department, submit final 


~ proof and complete the same, with the exception of the payment of the 


- _ purchase money or commissions, as the case may be, said final. proof - | 7 
will be retained in the local land office and should the entry finally be 


adjudged valid, said final proof, if satisfactory, will be accepted. upon 
the payment of the purchase money or commissions, and final certificate 
 will-issue, without any further action on the part of the entryman, CX- - 


‘cept the furnishing of a non-alienation affidavit by the ne orin 


case of his death, by his legal representatives. . 


in such cases. the party making the proof, at the time of submitting Tad 


‘the same, will be required to pay the fees for reducing the testimony to | 
writing. 
Any provisions of ‘the. rules of eet inconsistent with. the above | 
changes ancl modifications are her Eeey ere: - a 
ve i ae | os 
. Tuos, H. ‘Cee 
ae i Commissioner. 
| Aspieved March 15th, 1892. - 
GEO. CHANDLER, | | 
Acting Secretary. 
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- ‘PROCEEDINGS ON FINAL PROOF—RAILROAD GRANT. 
NORTHERN PACIFIC R. R. Co. A Dow (On REVIEW). 


The fail of & railroad company to respond toa séttler’s notice of intention to sub- 
. mit final. proof is a waiver of the ee hase S nen U6 deny the net established | 
by. said proof, 


: 7 The case of Northern Pacific R. R. Co. ”. Randolph, cited and distinguished. 


: Aeting » Secretary y Chandler to the Commissioner of the General Land 
Pe, Office, Murch 16, 1892.0 


This is a@ menor by the attorney for the N seneE Pacific Halleoad? fae 


7 Company, asking for a review of the departmental decision dated April : 


* 2, 1889, in the case of said railroad. company v. William Dow, (8 L. D.,, 


< 389), favolyine the W.4 ofthe NE. 4, and the B. g of the NW. 4 of See, | 

18, T.134 N., R. 41 W., Fergus Falls, Minnesota. 
| Oneal for the railr oad asked: to have this motion considered i in con- | 
| nection with the case of said railroad company v. Joshua A. Randolph, - 


er which was decided on the 26th day of September, 1889 (See 9 L.D., 


416). It is-also claimed that the questions in the Randolph case and | 


_ this case, are the same. This claim is not tenable, as clearly appears A. : : 
. by. reference to the Randolph ‘case, wherein the gone in the cases 
is. clearly. pointed out, as follows: - | | 


In the case of the Northern Pacific v. Dow (8 L. D. , 389), the evidence sdaueed: at 
: the hearing shows that Huss, the. original pre- aap settled upon the land in the: 


ae fall of 1870, while the railroad’s line was definitely located November 21,1871. “Upon | ne 
_. the testimony and the homestead proof made,” and not simply because the company 


_- made no appearance at the hearing, “the local officers rendered’an opinion in favor 
. of Dow.” In the present case the rosord shows nothing whatever tending to. except 
a the particular tract involved from the grant to the company. : 


It was made to appear that Huss had a valid settlement claim to the- a Ae 


tract at the time the grant to the Northern Pacific Railroad Company — 
became effective, and this excepted the land from the grant. Northern 
Pacific R. R. Co. v. Edward Miller (11 L. D. , 482); Northern Pacific _ 


RB. Co.» Beck (id., 584). 


- The motion under consideration is based upon the theory that the. . 
case was decided wholly upon ‘the ground that. the company having: 7 


failed to appear or answer the regular citation issued upon Dow’s notice, 


was guilty of laches by reason of which it may be held to'have waived 


its right. to assert title to the tract in ‘question or tO object to the con-. ~ : 
- summation of his claim to the same. This theory is not borne out by — 


- the record, as a careful examination of the case in its entirety will show. | 


| - The facts established by Dow’s. proof showed the tract to have been: 
4 excepted from the grant to the railroad company, and. the company by- 


~ its failure to respond to the notice of its intention to submit final proof, 
waived all right to. deny said facts. Randolph v. Northern Pacific R. 
RB. Co., supra; Florida Ry. and Navigation Oo. v. Dodd (11 L. D. ae 
Northern Pacific R. BR. Co. v. Harrendrup (11 L. D., 633). | 

I discover no reason’ ‘for interfering with. the decision. ‘The motion is. 


- 2 therefore denied. . 
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_PRE- EMPTION CLAIM—TRANSMUTATION—ACT OF MARCH 2 , 1889. 


WiLLtaM R. ‘Corrie, 


aol. pre-emption claim initiated after the passage of the act of March 2, 1889, cannot 
be transmuted thereunder by one who has had the benefit of a homestead. entry. 


First Assistant Secretary y Chandler to the Conner of the General — | 


Land Office, March 16, 1892. 


William R. Cottle has appealed. from your decision of Bebruary. 14, 
1891, sustaining the action of the local officers in rejecting his applied. 
‘tion to transmute to a homestead entry his pre-emption declaratory 
Statement for the SH. 4 Oe sec. ‘HU, T. 34 N., BR. 28 Ns Valentine land 
‘district, Nebraska. 


The around of the sation was that he had exhausted his figmeateaa | 


right by a former entry. 

The pre-emption filing which he applies to pene was made May 
| 10, 1889.. The act of March 2, 1889, permitting second homestead. en- 
‘tries, under certain circumstances, contains the proviso— 


That all pre-emption settlers upon the public lands, whose claims have been. ini- 
. tiated prior to the passage of this act, nay change such entries to homestead entries | 


-.and proceed to perfect their titles, etc. 
The appellant’s pre-emption filing, made May 10, 1889 (allegin g settle- 


‘ment the same day), does not come within the provisions of the act; I 


‘therefore affirm your MeCIsIOM, 


CALIFORNIA SCHOOL LANDS—INDEMNITY—ACT OF MARCH 1, 187 ts 


| MARTIN A, BAKER. 


A school indemnity selection, made and. approved before thie final survey of a private. 
grant excluding the basis therefrom, is confirmed. by section 2, act of March 1, 


1877, and the basis therefor is subject to disposal as other public land. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 16, 1892. : 


ot have considered the appeal of Martin A. Baker, from your > decision | 
rejecting his application to make timber-culture entry for the SE. 4 of © 
Sec. 10, T. 4 5., BR. 4 W., 8. B. M., Los sac aewis canons on the _— 


; .ground hat said tract is salioel fae 


Jt appears from your statement that ee land was selected oe the | 
State of California in lieu of said SE. 4 of section 16, (alleged to be 
‘within the limits of a Mexican grant) in 1868 and 1869, and was ap-- 


proved to the State. _ 
You also say: 7 a 7? 
But it also appears that township 48.,R.4 W.,S. 3B. M., was surveyed in 1857, 


-and that the title to section 16, of said township then inured to the State of Cali- : 


_ fornia, and remains vested 1 my ‘said PUNE, at the time the selections above recited 
“were made. : 


rd 
" 


ee 





£0 2 ? a0 | 
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tion of the record of your office discloses the fact that while a survey | 


of the township was made in 1857, section sixteen of said township was. | | 


within the claimed limits of a private Mexican grant, and the final sur— 


sag vey of the township which segregated the land adjudged. to be within | 


the limits of said private grant, from the. public land, was not made- : 
until 1883, when said section sixteen was found to be public land. ‘We- 


thus have a.case where the lieu selection was made and approved to the 
State before the final survey of the private grant, which excluded the. 

base of such lieu selection, was made, hence ‘said selection was con-- 
- firmed by the second section of the act of March 1, 1877 re ce 267 ) - eee 


which provides: 


~ That where indemnity school salectious have been made and eartitied to said State " 
and said selection shall fail by reason of the land in lien of which they were taken ~ 
not being included within such final survey of a Mexican grant... 

ree same are hereby coufirmed, and the sixteenth or thirty-sixth section in ‘Tisa. of 
which the selection was made shall, upon being excluded from such in al Bary Oy; be | 
disposed of as other public lands. of the United States. 


It follows that your decision holding that said section sixteen was. 


~ school land is erroneous and the same is reversed. D. ©. Powell (6 L. : 


D. pone); State of Cabins e i, D. , 208). 


- SWAMP LAND—SECTION 2488 REVISED STATUTES. 


| STATE OF CALIFORNIA. 


Land | by an Sppurently permanent ae of fvater at the date of the ven 
grant is not of the character contemplated. by said grant. 

‘The approval by the surveyor general of a segregation survey of swamp jana: under | 
section 2488 R.8., is of no legal force where the lands covered thereby were not. 
in existence at ne date of the swamp gTant. | 


The Commissioner of the General Land Office may properly require che race 


of evidence as to the character of land at the date of the swamp grant before ; 
approving a contract for the survey of a township and segreg ation of the ames ; 
_tadide therein. : 


Seer ony Noble to the Commissioner of the. Gener al Land Office, March. 


7; 1892. 


Under date of. November 1, 1890, your predecessor, Commissioner . 


.- Groff, submitted for my ¢ ened tion the question involved in the 


claim of the State of California, under the SwalDp | eran: ne porte aS: 


in the vicinity of Tulare Lake, California. 


Application was made to him to have thé lands smoraced in wit is. 


_ known as the Norway survey on the borders of said lake, certified to os 
_ the State as swamp lands. | 


In his letter, your predecessor said, “ having doubts as to my y duty fi - 


| the premises I most respectfully submit the matter for such instruction. 
ae you may. deem. proper and necessary. 2 7 | 


dee 


“This statement is partially corr ect, but not wholly | 50. a investiga- io 
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- In my reply dated November 22, 1890, it was. <a that the ease in its: 
present stage did not properly call for a decision on the part of this. 
Department, aud it was returned for such action as you should deem 
-proper, either to reject the claim of the State with the right of appeal, 


or to recognize the validity of said claim, but in either event, to give co 


in full your reasons for your action. J am now in receipt of your letter : 
of December 9, 1891, in which you say: | 


For these reasons I deem it my duty to comply with the req uest of the State, and 


"$0 certify over to her as swamp and overflowed the land embraced i in the Norway 
survey under consideration. | 


No list of lands is submitted for my uiteval or ceisction: as Was con- 


templated by my letter of November 22, 1890, in case you acquiesced 


‘in the claim of the State, but the ponent reached by vo is sufficient 
to bring the question before me for consider ation. 


I do not deem it necessary at this time to discuss at length the merits a | 


of the Norway survey. Itis evident that the survey was not requested 
by the governor of the State, as contemplated by the statute, also that 
it failed in the important matter of marking corners, to conform to the 
- requirements of your office in force at- the time. I have also grave 
| doubts as to whether the meander lines. represented on the plats were 


in every instance actually run on the ground. In: my opinion, however, 4 
| there are still more important questions involved in this case. 


‘Weare met with the historical and geographical fact that. Tulare 
Lake was, prior to the passage of the swamp land grant of 1850, a body 
_ of water covering a large tract of land. . The first township’ S surveys | 

~ of lands adjoining the lake were made i in 1853 and 1854, or four years 


- subsequent to the passage of the swamp grant, a meander line of the 
_ lake was established, and the lands found to be swamp were patented — 
to the State under the. grant. About the year 1873, a permanent re- 
— eession of the waters commenced, and has been. maintained since that — 
. time. Itis true that from the earliest reported times to the present, - 


the waters of the lake have been subject to: rise. and fall, but the per- 

manent recession began at the time above mentioned. | 
In 1880 a survey of lands situate between the meander line of the 

lake, established by the surveys of 1853, and 4, and the meander line 


established by the said survey of 1880 was rane by Deputy Surveyor — 


Creighton, and the land amounting to 114,000 acres was segregated as 
._ swamp, and the plats were approved by t the aes States Surveyor 
general for the State of California. : 
Much evidence was submitted by the State to establish the fact that. 
the land in question was actually Swamp at the date of the gr ant, Sep- 
tember 28, 1850, and evidence was submitted by the opposing claimant; . 
the Southern Pacific Railroad Company, to establish the fact that. the 
land was not of that character at the date of the grant. Afterafull — 
a consideration, your office and this Department both held that the land 
in question was swamp at the date of the grant, and the land was cer- 
tified to the State. The character of the land at the date of the grant, 
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and. not. its character aut the date of survey, determined its status. 
State of California (1 L. D., 312 and 320). - 


| The land now under consideration ; is situate eee the meander line | 7 
a of the lake as established by Creighton: in 1880. and the meander line 


as. established by. Norway in 1884, and amounts to 103,000 acres. The 


- first and most important question to be determined is this, was theland — 
which is designated on the plats by Norway as swamp, of that’ charac- 
. ter at the date of the grant, September 28, 1850, or was it at that time 
~ eovered with. water apparently of a permanent. character and. therefore 


- . not included. within the terms of the grant? 


Under instructions from you, Special Agent Satterlee r ae: anexam- 


ination of the lands embraced in the : survey. ‘Many witnesses were ex-  - 


amined by him in the interest of those who are claiming title underthe: __ 
State as swamp land, After a careful examination he reported as fol- — 
lows: : . : | 

| find that the lands sapaosed to be covered by and. included in ‘the Norway sur- 

vey of 1884,'on the borders of Tulare Lake were, on or about the 28th day of Sep- 

- tember, 1850, and for along time thereafter, habitually covered. with: water and . 

_. formed a part of the bed of the said Tulare Lake, there being no evidence to show 

- that they were known to man as land from the date of the earliest sy auey by 
white men until long after said date. 

After an examination of the evidence submitted before him, | li am. ot 
the opinion that the finding of the special pues! 1S ee by the 
same. | | 

- Under date of. N oveitiber 28, 1879, the Gomniiesionar of the Gansral , 

Land Office approved the contract: ‘with Deputy Surveyor Creighton 

for a survey “for the. segregation of swamp and overflowed lands © 

from the waters of Lake ee ee in. his letter approving said con- 
tract, he further said: . mee 


you will, however, mstruct Deputy Creighton to establish permanent township, SeC- 

_ tion, quarter: section and meander corners as prescribed i in the manual of surveying - 

instructions, at each and every intersection of the township and section lines with : 

- the lines of demarkation between the Tule land and the waters of the lake. ~Uniess 
this poueonent is ay a ae with, the surveys will not be accepted by this | 
office, © 


In his: field notes, Wests Creighton says: 


| ‘from the best information I could get. I find that in Tulare county there. has . ee 


. usually been a series of years (3 to 6) of considerable rainfall, during which period | 


"+ these lands are overflowed and entirely under water. This has usually been fol- | 
~ lowed by a ‘series of years (3. to 6) of: comparative drought, during which periods the _ 
_. waters recede and the land’ becomes dry. Immediately’ preceding this date (1880) — 
. there have been three years of unusual drought and the waters of the lake areas . 


low as they have ever before been. 


: At the time the question. of the appeeual of the Creighton survey was 
“under consideration, evidence was submitted as to the character of the 


-. lands embraced therein. Among the witnesses for the State Charles D. | 


: Gibbs testified . 


~ ‘thati in 1852 and 1854, he. siivered aa eaaandaecd ‘ihilawe Lake i in Sqashine: 21, 20, 
28 ane 24 s., ranges 28. and at. east, for ane United States Sovernaen that said 
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meander line was on-the east side of the lake, and + was mace by him on the edge of” . 
the water as it then stood; that the water seemed to be at its highest, and from his. 
meander line towards the nee seemed to be very shallow for a long distance, and 
was so muddy that he had to go in one-half mile or more daily for drinking water, . 


and the water for that distance was not more than knee deep, 


It appears that in 1849 prior to the date of the swamp erant and up: 
to 1853 and 4, the water in the lake was as oF as it was at the date 
of. the Gibbs’ survey. | 

The meander line of the lake ‘established by Gibbs in 1853 and 4 on 
the south and east shores of the lake where the great mass of land em- 
‘braced in the survey now under consideration is situate, is located 
from two to ten miles outside of the meander line established byCreigh- 

ton in 1880, and from five to fifteen miles outside the meander line: 
established by Norway in 1884 in the survey now before me. 

In his instructions to Deputy Surveyor Norway issued December 35. 
1883, the surveyor general of California said: Co 


All of ‘the above named townships are situated on the borders of Tulare Lake and. | 
- were surveyed in 1880 by Deputy Surveyor T. Creighton under his contract of Sep- | 
tember 12, 1879, as far as the shore of said lake as it existed at that time. Since: 
then, however: the waters of the lake lave subsided, ‘and exposed considerable land 
(permanently it is believed) which it is thought necessary to subdivide. 


In his field notes, referring to T. 22 8., R. 22 RB. py Surveyor 
| N orway Says: | 

- That-portion of this township 1 surveyed. by me is tne level bottom of Tulare Lake: 
left dry by the water having receded and is all liable to again overflow. 
From all the evidence in the possession of the Department, I think i 
-is clearly established that at the date of the swamp grant in 1850, the 
land in question was covered with water apparently of a Herinanent 
character, and was in no sense swamp land within the contemplation of 
- the statute. It was not land in the sense of the word land as univer- 

sally used, to wit, “Earth or the solid matter which constitutes the 
fixed part of the surface of the globe in distinction from the waters 
which constitute the fluid or movable part,” for at that date there was. 
a body of water, apparently of a permanent character which covered. 
the space now occupied by this land, and under the ruling of this De- 
partment the same did not pass to the State under the swamp grant... 
State of California (1 L. D., 320). | 

Counsel for the State contend that under the provisions of enon 4 
of the act of July 23, 1866 (14 Stat., 218) and of section 2488, Revised. . 
Statutes, this land ane be certified ‘to the State for the reason that the 
United States surveyor general of California has approved plats of the 
survey of certain townships upon which the land 1 in avesion is Boye: 
sented as swamp. | 


Section 2488, Revised Statutes, which embodies section L of tne act _ 


of July 23, 1866 above cited, is as follows: 


It shall be the duty of the Commissioner of the Ghee Land Office, to cer bify over . 
to wee State of California as swamp and overflowed lands, all the lands represented 
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: as saieita uupoti the apieted township surveys and. ae. whether made before or after * 


-F | the aor pein of J me 1866 under the authority of the United States, 


In case such State SULVeyS are ‘found not to be. in accordance with. the system of | 


the. United States surveys, and in such other townships as no survey has been made 
- by the United States, the Commissioner shall direct the surveyor General to make 


seprecation surveys, upon application to the surveyor general, by the governor of 


 gaid State, within one year of such application, of all swamp and overflowed land _ 
in such townships, and to.report the same to the General Land. Office, representing 
and describing what land was swamp and. overtlowed, under. the grant, according to 
whe best evidence he can obtain. iy 


On the plats: In question the jana is represented as swamp and the 


following endorsement appears “area of swam and. overflowed land 
fT 


unfit for cultivation surveyed in 1884.” __ 
_ There is no intimation that said lands were Swamp - aad suesiowed at 

the date of the grant in 1850. On the contrary, as has been before 
' stated, it is a notorious fact that these lands were not in existence at 
the date of said grant. It is clear tomy mind that while the duty of 
determining what land was swamp land. in the State of California is left 
_ to the United States surveyor general for that State, it is equally clear 
that he must, in making his findings, act within the provisions of the | 
law creating him such a tribunal, in other words, that: his finding can 
only relate to lands that were in actual existence on epee 28, 
- 1850, as only lands were eranted by the act. | 

The language of section 2488 is clear on this point. It provides that 
in townships surveyed subsequent to the date that the Revised Stat- 
‘utes took effect, the surveyor general shall make segregation surveys 
of swamp and overflowed land in said townships, representing and de- 
scribing what land was swamp and overflowed under the grant accord- 
‘ing to the best evidence he can obtain. | 
_ ‘The only reasonable construction and i aberpretanon that can be put 

_ upon these words is that he should report what land was swamp and _ 
overflowed at the date of the grant, the same being a grant in presenti ° 


2 which took effect in California at the date of its passage. If it had been 


the intention that he should report what land was swamp and over- 

‘flowed at the date of his survey, the statute would have used the words | 
~ ig swamp and overflowed. This is, I think, clearly shown by the re- — 
quirement of the statute that he shall make his report “ according to. 
. the best evidence he can obtain.” The act of 1866 was passed sixteen | 
years. subsequent to the date of the swamp grant, and the Revised © 
Statutes went into effect.twenty-three thereafter, and Congress seemsto 


| have contemplated that more or less difficulty would be experienced by: | 


the proper officer in obtaining evidence as. to the character of the land. 
years before. If I had any doubt on this point, it would be removed . 
by the clear and explicit language of the supreme court in the case of _ 
7 Wright v. Roseberry (121 U. 8., 488) in which the court held that the 

| 14561—VvoL ee | | 


f 
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| swamp grant to California was a grant in. present taking effect at ine. 
‘date of the passage of the act, and the court say: Zo | 


The question, ther efore, is whether upon the proof then svesented of the segrega- 
tion of the lands in controversy as swamp and overflowed lands by the authorities of 
the State of California, and their designation as such lands or a plat of the township 
made by the surveyor general of the United States, and approved by him, and for- 
warded to the General Land Office, pursuant to the fourth section of the act of 1866, - 
and approved by the Commissioner, as shown by its official use, the plaintiff: can _ 
maintain an action for the recovery of the lands, they never having been certified 
over to the State, as required \by section 2488, R.S., or patented to her under the act 
of 1850. According to the decisions we have cited, the holders of the certificates of’ 
purchase hac a good title to the lands, if, in fact, they were swamp and. overflowed 
lands on the 28th of September, 1850. . . . . For error in holding that the cer- 
tificate of the Commissioners was necessary to pass the title of the demanded prem- 
ises to the State, the case must go back for a new trial when the parties will be at - 
liberty to show whether or not the lands in controversy were in fact swamp and over- 
flowed on the day that the swamp land act of 1850 took effect If they are proved 


to have been such lands at that date, they were not afterwards subject to pre-emp-— - 


tion by settlers. absy were not bi public lands at the disposal of the United 
States. 
The only question ae the  Dapamais to be ‘determined at this 
time is, should the lands embraced in this survey be certified to the 
State of California under the swamp grant by reason of the approval. 


- by the surveyor general of plats representing the land to be “ swamp 


and overflowed land unfit for cultivation surveyed in 18842?” Youheld 
that such action should be taken, and cite as the basis of your deci-. 
sions, the decision of this Department in the case of Davis v. State of 
California (13 L. D., 129) in which it was held that land in California. 
represented as swamp and overflowed upon the approved township. 
_. plats inures to the State irrespective of. the actual character of the 7 
land. | 
Admitting this to be true so far as land that was in actual existence a 
) at the date of the grant is involved, it does not follow that the finding - 
.of the surveyor general is binding ies he attempts to establish the — 
character of land that was not in existence at that date. | 
Such a doctrine carried to its logical conclusion, would force the head 
‘of ‘this Department to certify to the State as swamp land, that which 
was in 1850 and is now, notoriously a portion of the bed of the Pacific. 
Ocean, provided a surveyor general could be tound who would approve 
a plat representing said bed of the ocean to be swamp and overflowed 


Jand. 
Such an inter pretation of the statute would lead to an absurd conse- | 


quence. 
In the United States 2. Kirby (7 Wallace, 482) the court say: 


All laws should receive a sensible construction. General terms should be so lim- 
ited in their application as not to. lead to injustice, oppression, or an absurd conse- 
quence, It will always, therefore, be presumed that the legislature intended excep-_ 
tions to its language which would. avoid results of this character. The reason of | 
the law in such cases should preva? over its letter. =) 
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- Applying this prineiple to the case at bar, it.is an additional reason . 
, oe it must be held that the grant made in 1850 was of land only, as 


as otherwise the statute would place in the-hands of a subordinate officer 


. the power to force the Department to do afoolish and an absurd thing, 


and such ‘an intention can not be imputed to Congress. As the evi- — 


dence now before this Department satisfactorily shows that the land 


"at ¥ embraced i in the Norway survey was not in existence at the date of the 


’ grant, said land can not be approved under the present application, and _ 

 gaid survey can not be recognized as of any binding force by the De. © 
partment. The application of the State must therefore be rejected. 

Iam not unmindful of the fact that under the decision of the supreme 


court in the Cases of Hardin v. Jordan (140 U. S. , 371) and Mitchell v. — 


- Smale (140 U. S., 406) important questions may arise as to the right of. . 
‘the United States to survey, and as to what disposition shall be made - 
of the lands that were formerly the bed of Tulare Lake, but these anes: | 

- tions are not-involved in the case now before me. | 


It does not appear that it has been the practice of your office to require * 


the surveyor general to submit the evidence upon which he determines 
- the character of the land segregated. While section 2488 Revised 


. Statutes constitutes that officer the tribunal to determine what lands _ 
were swamp at the date of the grant, it does not remove him from the | 
ma jurisdiction of the officers of this Department. You have the right to 


- instruct him.as to the character of the evidence he should seek to ob-- 


_ tain, -and the manner of obtaining the same, and there may beinstances. ~ 
_. -where it should be your duty to require evidence as to the character of . 


theland at the date of the grant to be submitted for your consideration — 
‘before you approve a contract for the survey. of a township for the pur- 
pose of segregating the swamp land, and this course should be pursued 
in. all cases where you think the interests of the pee require 


oe that such action be taken. 


‘PRIVATE CLAIM—CONFIRMA TION—SECRECY. | 


RancHo Buena Vista (Ow REVIEW.) | 


: Sy oe The survey of i a private claim, under a decree of confirmation that adopts. the act ot 


juridical possession, must be governed by the record of juridical measurement, . 
: and not by a conjectural estimate of area set forth in said decree. _ 


, Seoretary Hotle to the Commissioner of the General Land Office, Mareh : 
: Sig Ogee 


“| face consiehed the motion for review ; of the decision of this De- % 


_ partment dated July 24, 1891, in the matter of the survey. of Rancho 


‘Buena Vista, located in San Diego county, California, (13 L. D., 84.) » : 


_ A fall history of this case may be found in Vols. I, I, V and VI, Land. - 


— Deci ‘isions, and as the facts connected therewith are very voluminous, | 


only those essential to a proper under standing of the conclusion reached | 


herein will be stated. 
| ‘The land i in question Was granted by the Mexican authorities to the 


a 
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“ Indian Felipe” July §, 1545, and was confirmed by the land comunis- 
sioners, May 16, 1854, to Jesus Machado, assignee, approved bythe — 
United States district court February 1, 1856, but no formal decree Was 
filed until April 15, 1879. a 
Several surveys of this rancho appear to have been aie oni time 
to time, but all of them have been rejected as unsatisfactory. 
he last survey was made by Deputy Surveyor Willey and ander 
date of June 12, 1890, you rejected said survey, whereupon the rancho 
claimants appealed and July 24, 1891, this Department affirmed your 
decision. | 
The question is now before this Department on review of said depart- 
meutal decision. | 
The principal objections alleged against the above decision of the 
Department are that it is based upon a mistake of fact holding thatthe _ 
grant was for only one quarter and not for one-half of a square league 
in extent; that it is based upon an error of law in holding that natural 
and fixed land marks named as corners of said grant in the decree of 
- confirmation, do not control the courses and distances named and that 
the new survey ordered to be made by the Department is not in con- 


formity with the terms of the grant, the land marks named as corners, 


the juridical possession given, the evidence before the land commission- 
ers, nor the decree or confirmation, and that such survey will exclude 
the house and a portion of the improvements of the confirmee where he 
resided at date of confirmation. | 

In view of the fact that this claim has been before your office and this 
Department so often, and has been fully examined several times, I deem 
it unnecessary to go over the whole record in detail and consider amaueNs 3 
that have been already decided. 

The survey of said rancho made by Deputy Surveyor Wheeler was 
' rejected by the Department April 5, 1887, and a new survey ordered 
with full instructions how such subsequent survey should be made. 

The surveyor-general authorized Deputy Surveyor Willey to make the 

survey in accordance with the boundaries set forth in the decision of — 
this Department rejecting the Wheeler survey, but it appears that 
Deputy Willey assumed the authority to place his own interpretation 
upon the decree establishing the grant, instead of following his instruc. 
tions, and as a result his survey was found to very nearly. approximate 
that made by. Wheeler rejected by this Department in 1887. | 

The rancho claimants allege that the grant was for one-half of a 
square league, whereas the finding of the Depar tment is only one- “quar- 
ter of a square league. 7 

For a better understanding of this question, let us examine the lan- 
guage of the grant in connection with that of the juridical possession 
‘and the decree of affirmation. The language of the grant is: 





The land hereby granted is one-half league square in extent and is the same which ; 
he actually occupies. The judge who gives him possession shall cause it to be meas. 
ured agreeably to ordinance. . 
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It appears s that: on J uly 27, 1845, the Indian Felipe appeared Tetons 

, José R, Arguello, alcalde ‘of San Diego and by virtue of his grant 
prayed that he might be placed in juridical possession of the tract. 

Buena Vista. In compliance therewith said Arguello proceeded to 

the land in question and there in presence of witnesses caused the fol- 

lowing lines.and land marks to be:established, commencing 

- at one of the boundaries of the garden of the Indian Felipe, the line was drawn east 


and there were measured and counted 2500 varas, which terminated at the boundary | 
of Don Lorenzo, Soto, where the party interested was ordered to place his land mark, 


From this place the line was drawn ina south course, there were measured and. © 


counted 2500 varas, which ended at a small peak where stand two rocks joined to-. 
gether. Here the party interested was ordered to place his land mark. From this 
point the line was drawn, course west, and there were measured and counted 2500 | 
varas, which ended at a small red hill, where the party interested was ordered to 
_ place his land mark. From this point the line was drawu course north; there were 
measured and counted 2500 varas, which ended upon a hill, were stands a large rock — 


_. and the party in interest was ordered to place his land mark, 


Here the proceedings ended and. the Indian Felipe was informed that 
he was in secure and peaceful possession of the grant. — 

The decree of confirmation after setting out that on hearing the proofs -, 
and allegations in the Buena Vista grant, the board of land commis- 
sioners adjudged the claim as valid and decreed that the same be con- 
firmed, described the tract so confirmed as follows: 


Commencing at the northwest corner of the garden of the Indian Felipe, and run-_ 
“ning east 2500 varas to the boundary line of Lorenzo Soto, thence running south 2500 - 
varas to a small peak where stand two rocks joined together; thence running west’ - 
2500 varas to a small red hill; thence running north 2500 varas to the place of be- 
_ ginning on a hill where there is a rock, containing in all one-half of a square league 
reference for further description -to be had to the original ee ant and to the transla- 
tions of the records of juridical possession. | 


The United States appealed from this decision to the district cout of 
California, and on April 15, 1879, said court entered a decree, a part of 
which is as follows: | ee oo a 

And it is further order sa adj udg ed and decreed that.the claiu by the appellee ii is 
a good and valid claim and that the said claim be, and the same is hereby, confirmed 


to the extent of one-half of a square league, a little more or less, being the same a 
situated in the couuty of San Diego, known by the name of Buena Vista. 


Here followed a verbatim description of the lines and corners as 
given above in the decree of confirmation by the board of land com- 
- mnissioners. Thus it will be seen that the original grant and the record 

_ of juridical possession are made a part not only of the confirmation by 
the board of land commissioners, but they are also made a part of the 
decree of the court, and hence must be considered together to arrive at 
a just conclusion. | | 

It will be observed nee the Per erant spcaica ibaa ‘the | 


amount of land eranted as one-half of a league square in extent, and o 


as a league square is 5000 varas on each side, it follows that a half 
league square must nee eny be one-half of the distance on each, 
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side or 2500 varas. This agrees in ‘every respect with th measure- | 
ments laid off in the juridical possession, and also with the description 
given in the confirmation and decree of the court, hence there can be 
no question as to the distance of the exterior bounaary lines of said 
grant although the rancho claimants hold and claim that the grant is 
for one-half of a square league, which is, equivalent to a tract 5000 
-varas long by 2500 varas wide, just twice the area of the tract con- _ 
firmed; furthermore, that the corners. or land marks ordered to be 

placed by the officer giving the juridical possession should control the 


boundaries of the tract. 


The Willey survey now under consideration embraces about 366 : acres. 
less than a square league and nearly 3000 acres more than were con- 
firmed to the rancho claimants. 

It will be observed that each of the four lines bounding aaidl rancho 
established by the Willey survey were about 5000 varas in length, or 
twice the distance given in the juridical possession or decree of 
the court, and hence contains an area four. times greater. This cxag- 
- geration of area is sought to be justified under the pretense of obeying | 
the calls and land marks established by the alcalde when the junaiens 
possession was given. | , 
. The confirmation of the grant by the jana commissioners and the de- 

cree of the court, both established, beyond any doubt the initial point 
where the resurvey of such grant should commence and end, as “the 
northwest corner of the garden of the Indian Felipe;” but it appears — 
that Deputy Willey entirely disregarded this light as also the mstruc- 
tions of this Department and established his initial corner about one 
mile farther to the westward, which point Wheeler had previously | 
adopted as his northwest corner. | 
‘In this there was manifest error. There is no ambiguity in the lan- 
guage of the decree of affirmation as to the point. of aye and end- | 
ing, that would justify any such action or conclusion. 

Jt is a singular fact in this case that nearly all the previous surveys 

established the four corners of this grant at different places, showing 
conclusively that as each surveyor claimed to have found corners an- 
swering to those described in the juridical possession that there is | 
nothing peculiar or unusual about such described points that would 
particularly distinguish them from others in the neighborhood; further-— 
more, in the examination of the map of a private survey made by Dex- 
ter at the instance of some settlers in that vicinity, I find that points 
answering in full the description of those in the juridical measurement 
were found at each corner of his survey approximating 2500 varas from 
each other and embracing about one- quarter of a peaene the amount 
confirmed. 

The original. grant was for one- half a league in length Sail one- half | 
in breadth, and the same distances were given in the juridical posses- 
Bion as 2500 varas, describing three-calls or corners. ~The decree gives 
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4 


vo fie ¢ same dlistatioas and calls, but doubles the quantity by using the. | : 
_ language cone -half ‘of a square league. ” This is evidently an error in — 


the decree. Even should it be admitted that the language is sufficient 
to create a doubt as to whether one-quarter or one- half of a league was 
- confirmed, it certainly does not justify a survey iner easing the amount, | 
~ to nearly a square can or four times the quantity embr aced in the 
juridical measurement. 
It is quite evident is referring to: the petition, grant and 1 juridical: 
survey, that these concluding words of the decree, ‘a half of a square 
league” were not used by the court to restrict or enlarge the quantity — 


of the grant, but ‘simply to indicate a conjectur al estimate of area and | 


Was. very probably confounded in some manner with the description | 
“half a league square ” siven in the grant.” 


In the case of Cheneworth e¢ al. v. Haskell et at. 3 Pet,, , 92), ‘the § SUl- woe 


| preme court of the United States lays down. the rule th at 


Ifa grant be made eich describes the land granted by courses and distinee sare, | 
or by natural objects not distinguishable frond others of the same kind, course and 


- Casa e though not safe guides, are the only guides g given us and must be used. 


The case under consideration, however, rests upon a much: stronger 


- basis. The initial or starting point of the survey is well established ~ 7 
and. clearly designated, the distance of each side stated as 2500 varas, ' 


3 equal to about 6875 feet, and the general course of the lines given. © 
This taken in connection with the fact that the original grant pre- 
scribes a tract one- half of a league square and that calls answering the 
description of the land marks given in the juridical measurements: call 


_- be found at: each. corner of the Dexter survey, approximating a half 
ma league. square, I am satisfied that not only did Willey disregard. his | 


specific instructions but that he had no just grounds derived from the 
record of this grant to establish me SUEY OY returned by him of oe | 


a Buena Vista Rancho. 


= The point of beginning in nee new survey ore is definitely estab- 
— lished at the northwest corner of the old: garden of the Indian Felipe 


< - and the survey starting from this’ point must follow as near aS may be 


the course of the juridical measurement and. embrace a any only 
approximating one-quarter of a square league. | 

After a careful review and reconsideration of this case in the light of 
the arguments filed and the cases cited in support.of the motion to re- 
voke the decision heretofore rendered -and allow a rehearing, I tind no 
sufficient reason for such action. Said motion is therefore denied and | 
the decision mentioned is adhered to. | S 3 : 


vd 
wa 
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RAILROAD GRANT—ADJUSTMENT or LATERAL LIMITS. 


SouTHERN PACIFIC R. BR. Co. 


The lateral limits of this grant should be adj usted on the line of location, but where ; 


the constructed road has been adopted as the basis of such adj ustment, the limits 
thus established will not be changed. 7 , | 


Seoretary N oble to the Commissioner of the er, Land Office Mareh 
17, 1892, 


I am in receipt of your letter of J anuary 23, 1892, containing a state- 
ment of facts relative to the adjustment of the mis of the grant for 
the Southern Pacific Railroad opposite the constructed portions of the 
road, from which it appears that, as now established, they have been 

adj usted: to the line of sontirarted road. | 

In your letter it is stated: . 


An enn nation of said diagram shows that in the last section of. road constructed, 


that from Huron to Alcalde, the. line of constructed road departs considerably: from 
the line of location. Notwithstanding this, in accordauce with the practice that has 
been followed in construing this grant, the lateral limits and section terminal at Al- 


—calde were drawn in accordance with such constructed line; and lands falling outside | - 
of the limits thus determined, which had been Sidtideaci in accordance with: the 


line of general route, were restor ed to the public domain. 


I find on investigation that this action was taken by vou April 5, 


1890, nearly two years ago. 
| The lines of the adjustment of the grant being thus established, it 


is to be presumed that settlements have been made on the lands thus © 


-. restored to entry, and to change the limits thus fixed might to a greater 
or less extent jeopardize the interests of such settlers. 


- This question becomes important in determining what lands are to be . 
restored to entry under the act of Congress approved September 29, 


1890 (26 Stat., 496), which forfeits all lands “opposite to and cotermi-. 


nous with the portions of any such railroad not now completed, and in | 


operation. 2 


This road. was .on September 29, 1890, unconstructed hortiwestwand : 


from Alcalde to Tres Pinos} a between said points, the ue 
apples. 

In your letter of N spies 20, 1890, you expr essed the opinion that, 
after the act of June 28, 1870 (16 ‘Stat. , 4182), ratifying the location made 
by this company, as shown upon the map filed June 3, 1867, it was be- 
yond the power of the company to change the same, and that to re-ad- 
‘Just the limits (referring to the lateral limits) to the constructed line 
was error, which opinion was concurred in by me, December 31, 1891. 
(Press Copy, 231, p. 426) 

Notwithstanding this opinion, I agree with you in the view ‘that to 
change this line of adjustment, where already made, would be procuc- 
tive of harm to settlers and of no particular benefit to the government, 





re 
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ee al it sould result ; in n practically | an n exchange of lands, aad ‘lereby une |S. 

of x settle. tights and: titles heretofore acquired, founded. upon. an. adjudica- 
ses tion by your: office. | 
pk ; ‘The adjustment of : the limits ienbtetore: finde. sonecite: eed | 
— ae ‘road will therefore be adhered to, but this action must not be construed: 
“as: recognizing the: correctness of the practice which heretofore pre-~ 
as ~vailed i in your office i in, the matter. of the adjustment of the lateral lim- 2 
- its of this grant. a ee 


» Having deterinitied- the anon as s to the lateral limits, by accept- © 


: 3° 


FLORIDA Mrsa Dirox 00. 


es Revlon? 18, act BE March 3, 1891, dices, not grant a right of way for canals: ad ditches 


- through Indian reservations. 


ee . Aatng Seoretary Chandler to. the Oonmilasionse of. Indian n Asa wire, mero 


8, 1892, . 


bel ae acknowledge the aan of your | eommnicatan of N ean ber 1th; - 
ee 1891; in the matter of the application of the Florida Mesa Ditch Com: 
ae “pany to extend its lines upon the Southern Ute Indian reservation, Col-. 
 orado, i in which you ask the decision of the Department as. to- whether 
ee ~» the act of March 3, 1891,. entitled « an.act-to repeal timber culture laws: 
“)"~ and for other. purposes,” (26 Stat., 1095) includes Indian reservations.. = 
~..- In response thereto, I transmit: herewith an opinion of the Honorable * 
eee Assistant Attorney-General. for this Depar: tment, in which I concur. 
eos. Copy of this opinion has this day been forwarded to the’ Commissioner | 
oe ee of the General. Land mee, for his information and. guidance. | Ss ae 


iu rd —_-_-__ 


SERB es 


Oprton. bY on 2 7 _ ne 


February 27, 189.2. 


4 


oe ae have the Wonor to acknowledge the receipt by reference of the letter « 
ae “of the. Commissioner. of Indian Affairs of November 11,1891 submitting | 
oe ne for the decision of the. oso the acieseer as to whether the aa 





woe) dng-the: adjustment to the constructed line, as made, 'a consideration.of 
“, any question of a change in terminal from that heretofore established ~..° > 
- + is unnecessary. See 11 L. D., 627, as to terminal of Northern Pacific: os 
. ; &. R. at. Wallula, Washington. — eat 
ee “Recognizing ‘the limits heretofore. established opposite constructed. et 
oe road, you will proceed to-restore the land without such limits, and ben ne 
ie , tween Alcalde and. Tres pa to paths under the act of Bootembor? 29, 
ae » 1890 ‘(oepre). 


oe 
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ne Assistant Attorney. Gunesar Shields to the Mech eaky oft the Interi ior, ae aoe 
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of March 3, 1891 (26° Stat., 1095), i in so fair ¢ as it relates to the eight of 
way for ditches and canals, includes Indian reservations, and if so, 
whether there is any stipulation in the treaties and agreements with — 
the Ute Indians which would prevent the extension of canals into their 
reservation, together with your request for an opinion upon the ques- 
tion thus presented. Section 18 of the act of March 3, 1891 (26 Stat., 
1095) reads as follows: 


That the right of way through the public lands and reservations of the United 
‘States is hereby granted to any canal or ditch company formed for the purpose of 
irrigation and duly organized under the laws of any State or Territory, which shall - 
have filed, with the Secretary of the Interior a copy of its articles of incorporation, 
and due proofs of its organization under the same, to the extent of the ground oceu- 
pied by the water of the reservoir and of the canal and its laterals, and fifty feet on 
each side of the marginal limits thereof; also the right to take, from the public lands 
adjacent to the line of the canal or ditch, material, earth, and stone necessary for the 
construction of such canal or ditch: Provided, That no such rig ‘ht of way shall be so: 
ocated as to interfere with the propergoccupation by the government of any such 
_ reservation, and all maps of location shall be subject to the approval of the Depart- 
ment of the government having jurisdiction of such reservation, and the privilege 
herein granted shall not be construed to interfere with the eontrol of water for irri- 
gation and other purposes under authority of the respective States or. Territories. 


In the act of March oy 1875: (18 Stat., 482) granting to railroads the 
right of way through thie public lands it was specifically stated in sec- 
tion five that said act should not apply “to any lands within the limits 
of any military, park, or Indian reservation or other lands specially 
reserved from sale, unless such right of way shall be provided for by | 
-treaty stipulation or by act of Congress heretofore passed.” . The ques- 


tion of the right of the United States to authorize an entry upon lands 


reserved for the use of the Indians could not arise under that act. The 
right of the United States to exercise the power of eminent domain 
within Indian reservations and over lands set apart for the. exclusive 


use of the Indians has been recognized by the Supreme Cony cans a | 


_kee Nation v. Kansas Railway Co. (135 U.S., 641). - 

_ The act of March 3, 1891 so far as it relates to the: right of way oe 
canals and ditches does not purport to be the exercise of the power of: 
eminent domain, and hence it is unnecessary to consider whether the 
construction of such canals and ditches is an undertaking - in aid of 
which that power might, be properly exercised. | 

As to all that country known as “Indian country” the iuiiaas had a 
right of occupancy. It has been the policy of the government to relieve 
from this claim or right of occupancy that country as rapidly as possi- 
ple and in pursuance of that policy the Indians have been persuaded to. 
relinquish such right in consideration of which, among other things, 
_ they have been guaranteed. the quiet and undisturbed possession and 
- use of certain specified and well defined smaller bodies of; land. In al- 
most, if not every instance in which such an agreement has been en 
tered into, it has been stipulated that no one not in the employ of the 
government should be allowed to go upon such reservation without the - 
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# consent of the iia. The provisions found in the treaties ‘and agree 
“ments affecting. the reservation in regard to which the question is at. 
this time raised, afford illustrations of this rule. By article two of the 
treaty of March 2, 1868 (15 Stat.,619) with certain bands of the Ute 
‘Indians, lands were set apart for se purposes and: under certain . 
agreements as follows: 7 + % 


For the absolute and undisturbed use and seeupation of the Indians herein named; 
and for such other fr iendly tribes and individual Indians as from time to time they 
“may be willing, with the consent of the United States, to admit among them ; and . 
the United States how solemnly agree that no persons, except those herein autor. beg 
ized so to. do,. and except such officers, agents, and employes of the government as. 


os may be authorized to enter upon Indian reservations in discharge of duties en- — 


|. joined by law shall ' ever be permitted to pass over, settle upon, or reside in the ter~ 
| ritory described in this article except as herein otherwise provided. 


This treaty also provided. for the selection by and certification to aly 
Indian desiring to commence farming of a specific tract of Jand and. 
that. no treaty for the cession of any portion of said land should be- 

- understood or construed so as to deprive, without his consent any in- 

‘dividual member of the tribe of bis right to any tract selected ys him. : 
Article fourteen of said treaty reads as follows: a | 7 
The said confederated bands agree that whenever, i in ‘the opinion of the Presi- 


dent of the United States, the public interests may require it, that all roads, high- - 
ways, and railroads authorized by law, shall have the right of way through the-- 


‘reservation herein designated. — 


By act of April 22, 1874 (18 Stat, 38) a an aerosuiont with. these Indi: 
ans was confirmed whereby they relinquished a part of the lands in- ._ 
- cluded within the reservation established - by. the treaty of 1868, article ute 
five of which agreement reads as follows: © 7 - 


All the provisions of the treaty of. eighteen hundred and. ietyalont sit altered: 
by this agreement shall continue in force; and the following words, from article two 


of said treaty, viz. ; ‘The United States now solemnly. agrees thatno persons except 


those herein authorized to do so, and except such officers, ag gents, and employees of”. 


the government as may be authorized to enter pon Indian reservations in discharge. 


of duties enjoined by law, shall ever be permitted to pass over, settle up on, or reside 
in the territory described in this article, except as herein otherwise provided,’ are 
hereby expressly re- -affirmed, exept so far as ‘they applied to the country herein t re- 
linquished. : - 
The agteament with these Indians , ratified ma one by act: of % 
| Congress of June 15, 1880 (21 Stat., 199) provided for the relinquish-- 
ment of the former reservation, the establishment of new reservations, | 

- and ‘that all the provisions of the treaty of 1868 and the: agreement of 
1874 not altered by the latter agreement should continue in force. 

.- Itis clear that to-hold that Congress by the act of March 3, 1894 
. supra authorized the entry upon such reservations of one: who should. 3 
desire to locate and construct a ditch or canal through or upon land 
embraced ‘therein would be: to say that Congress had by said act an~ . 
- nulled the provisions of treaties and agreements similar to those quoted’ 

hereinbefore. This construction should not be given the said jaw. un-— 
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less the intention of Congress to annul in that particular the agree- 
ments entered into with the Indians be clearly expressed ‘in fact so 
clearly and unmistakably set forth that no other conclusion could be 
reached without doing violence to the language used. In my opinion, 
the language used in said act of March 3, 1891 does not thus clearly 
and positively express such an intention. The-phrase “public lands” 
in said section eighteen is evidently used in contradistinction to lands 
in reservation and hence that term would not include lands within an 
Indian reservation. The term “reservations” used in the body of said 
section is defined and limited by the language used in the proviso, as 

follows: “ Provided that no such right of way shall be so located as to 

interfere with the proper occupation by the government of any such 
reservation.” This would indicate that the reservations had in view 
were those actually and directly used by the government. Indian reser- 

vations are not so used, but are set apart for the use of theIndians with 
the ultimate object of providing them permanent homes and of vesting 
‘in them full and complete title to so much, at least, as may be neces- 
. sary for that purpose. 

The act in question has full scope for its oper ation, both as to public 
lands and reservations outside these Indian reservations, and can thus. 
‘be given effect without affecting the agreements with the Indians. 

For the reasons herein set forth, I am of the opinion that it was not 
intended by said act of March 8, 1891 to grant the aad of way for canals 
and. ditches through Indian reservations. | 


HOMESTEAD—ADJOINING FARM—ALABAMA LANDS. 
Wiiuiam J. HARNEST. 


. Resi dence upon the original farm does not extend to land claimed under an adjoining 
_ farm entry until such entry has been made. . 

‘The cultivation of a tract, without residence thereon, is not the compliance with fhe 

homestead law conpempietes by the act of March 3, 1883. 


First Assistant Secretary Chandler.to the Commissioner of the General 
Land Office, Mor ch 17, 1892. 


William J. Earnest has appealed. fon your decision of March 10, 
1891, affirming the action of the register and receiver in rejecting his: 
-application to enter the SW. 4 of the NW. 4 and the E. $ of the SW. 4 
of Sec. 3,T.16 S., R. 8 W. “Mouteomery: Alabama, for the use of an ad- 
joining farm, described: as the SE. 4 of the NW. 4 of same section. 

The affidavit accompanying his application states that— 
"The land embraced in said application No. — is intended for an adjoining farm home- 


“stead, apon which I have a bona fide improvement, consisting of five or six acres 
-clear ed and i in cultivation ; the same I have possessed and cultivated ever since and 


Yy f 1 
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prior to March 3, 1883; that I now own and have so owned and resided ever since and 


_. prior to March 3, 1883, an original farm containing forty acres and no more; thesame- 


- comprises the SE. 4 of the NW. é of Sec. 3 (said township) , ane? is pene tious to the: 


tract this day applied for. 


The register and receiver rejected said splicdiaeh because “it is 
| coal land, and not subject to entry, unless he had been an actual resi- 
, dent on ae tract for the period mentioned. % You affirm that jude: 


12 | “ment, for substantially the same reason. 


[tis insisted that the decision appealed from is soe to spction a 

2289 of the Revised. Statutes, also to the 3d section of ae any of May 
14, 1880 (21 Stat., 140), which is as follows: 7 | 

Any settler who has settled, or who shall hereafter eettie” on any of. the ssaulto . 


lands of the United States, whether surveyed or unsurveyed, with the intention of | 
claiming the same under the homestead laws, shall be allowed the same time to file | 


_ his homestead application and perfect his original entry in the United States-land 


office as is now allowed to settlers under the pre-emption laws to put their claims on 
record, and his right shall relate back to date of settlement the same as if he settled. 
under the pre-emption laws. | = 


It is not claimed that appellant ever resided. on. the land ehiGh he | 
now seeks to enter, and the case of Patrick Lynch (7. D., 33,) 18 cited 
as authority for the doctrine that credit for residence on the original 

tract may be allowed under the act of eek 14, 1880, Supra, in the CASE 

of an adjoining farm entry. 3 
‘It may be conceded that the Lynch case bears the éonseneton con~ 
tended for, but, in the case of John W. Farrell (13 L. D., 718), the sev- 

eral doparimentel decisions bearing upon the question at issue were: 
discussed, and it was there shown that the act of 1880 was not intended © 
to waive any of the requirements of the homestead law as to residences. 


and in cases of adjoining farm entries such residence must have been 


actually upon the land entered, and residence ov the original farm is: 
_ not residence upon the adjoining tract, until the entry is made. | 
| The doctrine contended for was populated | in the Farrell case, which. 
overruled the Lynch case, in so far as the latter held that credit for 
residence on the original tract may be allowed under the act of May 14,. 
1880, in the case of adjoining farm entry. - 
“The act of March 3, 1883 (22 Stat., 487), excluding the public lands i in. 
Alabama from the Be emacon of the laws relating to. mineral lands, pro- 


"vides that: 


any bona fide entry re the provisions of ihe homestead law of lands within: said. 
- gtate heretofore made may be patented without reference to an act approved May 10,. 
1872, entitled . . . . . in cases where the persons making application for stich 
; Pele: have i in all other respects complied with the homestead law relating thereto. 


“The mere cultivation of six acres of the tract sought to be entered” 
. prior to the act of 1883. (supra), without residence thereon, is not such: 
& compliance with me homestead law as will enue the claimant. to the: - 
land. | 
The jadgment appealed ois is acoordingly affirmed. 
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DESERT ENTRY—CHARACTER O¥ LAND. 
WILLIAM SKEEN. 


‘The degree of productiveness after irrigation. does not necessar ily detemaine the right 
to enter land under the desert act, if the land is desert in. fact, and water suffi- 
. ecient for irrigation has been supplied. —o 


First Assistant Seoretary Chandler ‘i the Commissioner of the. General - 


Land Office, March 17, 1892. 


On October 26, 1885, William Skeen made desert land. aon No. 
_ 4546, for the W i of See. 20, T. 7 N., R. 2 W., Salt Lake City, Utah, 
and ‘submitted proof of eeelaination o September 14, 1889, before the 
probate judge at Ogden, Utah. When the proof was presented to the 
- register and receiver they suspended it, and called on the entryman for 
additional evidence. This he afterwards filed, and on October 1, 1889, 
the local officers rejected his proof. He appealed from the order reject: 
ing lis proof to you, and on Degember 12, 1890, you also Fajen’ the 
proof and stated that : 7 ™ 
On examination of the final pr oof, it appears that the claitnant and witnesses state 
that the land could under no circumstances, produce an agricultural crop. 
Land which will not by means of irrigation produce an agricultural crop is not 
deemed subject to entry under the desert land act. . 


You accordingly held the entry for cancellation. 
~ An appeal has been taken to this Department from your sademenk | 
_ The final proof, and the evidence filed as amendatory thereof, shows — 


_ that Skeen is a native-born citizen of the United States ; fiers never 


_ made an entry under the desert land act prior to the one in question, 
and that he is the owner of a water right sufficient to irrigate the tract 
included in his entry. There are between two and three miles of ditch 
on the land, besidestwo dams. The ditch from Cold Spring creek, lead- 
ing on the land, is from ten to twelve feet wide, and from one to one.and 
one-half feet deep. The ditches from Dix’ creek are about ten feet wide _ 
and about one foot deep. There are small cross ditches to flood the 
land. It has all been flooded, except about four or five acres, from Oc- 
tober to June each year since entry was made. | 
The proof seems to constitute a compliance with the requirements of 
the law, and the regulations of the Department. However, the entry- 
man and his witnesses state substantially that,—“ the land could not 
' bemade to produce an agricultural crop under any circumstances. It is 
good for nothing but pasture in the spring. The water on the land | 


3 helps to grow salt grass.” In answer to a question as to the character 


of the soil, Skeen says,—“ It is very poor land, large portions of it being 
alkali flats: ; there is not an acre of good farming land on the entire | 


tract. No natural water of any kind onthe land.” And, in an affidavit — 
accompanying his proof, he says,—that. . . he would not be will: 


ing to pay oné dollar an acre for the land, ea for the fact that. it 
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a Pore a ‘sort of connecting link Betwean other lands Ponbing to him | 


| . -which are more valuable.” You have decided that the land i is not. sub- 5 ee 


Jeet to entry under the desert land law. 


The Department held, in the case of George Ranidey: (5 . ie D. 121), 


; : aK The raising of a crop may be evidence of reclamation, but it is not = : - | 
‘ the only evidence that ought to be received. ” It was there held that— - | 
_. “the whole tract for which proof is offered . . ... must be actu- 


| spe irrigated in a manner indicative of the 600 faith of the claimant.” 


And in the case of Charles H. Schick (5 L. D., 151), on page 153, it ; 


_-was held that,—“Proof that water sufficient for the purposes of irriga- 
. tion has een brought to the land, seems to be all that was intended,. 
either from the act itself, or the debated in Congress thereon.” 

The tract in question is undoubtedly desert land. That water faae | 
been conducted thereon in quantities sufficient to irrigate the whole 
tract, is abundantly shown, and I can see no reason why the proof may 
not be received and the entryman be allowed to pay for the land. | 

In the case of William Crusen (11 L. D., 277), it was said,— No rea- 
son is perceived why an entryman should not be allowed to pay for a 
degal subdivision of desert land, if he chooses to do so in eve faith, in 
order that he may utilize a part of it. 

Your judgment, holding the entry for cancellation, i is reversed. 


WASHINGTON SCHOOL LANDS—PRACTICE—-APPEAL, 
Hotmes C. PATRICK ET AL. 


School indemnity selections made by the territorial authorities are not released from ie 


reservation by the act providing for the admission of the Toranieny into the. 


Union. 
Double minimum lands may be selected as school indemnity in liew of double mini- 
' mum loss. — 


_ | Appeals by different parties, and relating to different tracts OE land should be trans- 


mitted to the Department separately. 


: Hirst Assistant Secretary Chandler to the Commissioner of the General 
ong, Offios March 27, (1892, a 


‘On the 16th. of Messmer, 1887, Holmes C. Patrick ae egpuedtion 


to file pre-emption declaratory. statement for lots 6.and7,andtheER$ = 
of the NE $ of Sec. 10, T. 19 N., R.3 E., at the Seattle land. office, Wash- 
ington OrttOEY,. On the 19th of the same month, Elizabeth Herriott' 
applied at the same office, to make homestead entry for the Ne of the . 


NW 4 and the N4 of the NE-+4 of Sec. 12, in the same township. On the 
21st of said month Margaret Herriot applied to make homestead. entry 
for the S$ of the NW 4, and the N4 of the SW of said Sec.12,andon 
the 10th of March. of ie following. year, George Ww. Alexander applied 2 


=. to make a similar entry for lot, the SW fof the. SE and hati the. : . 
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SE i of See. 10, all’ of. said land being in the township already men- - 


tioned. : 
Hach and all of these beeiaiion: were stented by the local officers, | 


for the reason that the land in question was embraced in list No. 6 of | 
- gelections made by the board of county commissioners for school pur- 
poses, in lieu of deficiencies in sections sixteen and thirty-six in said 
township, such selection eae been mace on the 21st of February, 
1874. 

‘Separate appeals were taken in each case from the action of the local — 
officers, to your office, but on the 26th of September, 1888, you rendered 
one decision covering all the cases, in which you affirmed the several — 
decisions of said local officers. Upon a single appeal from your deci- — 

sion, you transmitted the four cases to the Department for considera - 
| Hon, by letter of April 16, 1891. 
-. -Four specific errors in your decision are eomalaiied of in said debes 
of appeal, and in substance they are as follows: That you erred in de- 
ciding that said lands had been legally and properly selected by the 
county of Pierce as lieu school lands; that you erred in deciding that 
the board of county commissioners, by John V. Meeker, selected said 
lands in accordance with law; that you erred in deciding that John Y. 
Meeker could locate and. select said lands as the agent of Pierce county, 
- and that you etred in deciding that the Jands selected. were such as 
could and should have been selected to supply deficiencies, on account 
of the advancement in price thereof, by the location of the Northern 
- Pacific k. R. by the filing of map of definite location on May 14, 1874, 
or any prior map. In addition to these specific grounds of aaa) a as 

eral one is added, which says: 7 . 

Subsequently to said. decision, Congress passed (Feb. 22, 1889) bill for admission — 

‘of Washington as a atate, and on October 1st, 1889, a sonstitition was adopted by 
_ the people of the new state, and on November 11th, 1889, the state of Washington was 
admitted to the Union. By the ordinances passed by Congress, and by the consti- 
tution of Washington another and different selection of lieu school] lands is to be made, 
' and the old is abandoned. Also by a vote of the board of county commissioners of 
later date, the said county expressly waived any claim to such lands. 

‘In the case of Sharpstein v. State of Washington (13 L, D., 378), the 
specifications of error in the decision appealed from were ten in num- 
ber, and covered all the grounds enumerated in the foregoing, except 
that contained in the last sentence of the general specification herein 
recited. Ifit be true that. the board of county commissioners of the 
county within which the lands in question are situated, have expressly 
waived any claims to said lands, the question is one Which can be set- 
tled without appeal to this Department. No evidence upon that prop- 
-osition is before me, and that such a state of facts exists, is nowhere 
alluded to except in the general allegation of error already mentioned... 

In the case at bar there is nothing before me to show that John V, ~ 
| Meeker had ever been duly authorized to make indemnity selections for 
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oe and on 1 behalf of the county. commissioners of Pierce’ eounty, but from 


i your statement, and that of the local officers, that such indemnity selec- _ 


> tion had been duly made, I assume such fact to exist, and the case last a 


cited expressly held that “the authority conferred upon county commis- 


: sioners in Washington - Territory to locate school indemnity’ selections ; : 


may be properly exer cised through a duly authorized agent of said com- 
_- missioners.” That case also held that indemnity land thus selected by ~ 

. ., the Territory of Washington, was not released from reservation by the | 
.aet provided for the admission of said Territory into the Union. This — 


latter doctrine was also held in the ease of Levi Jer ome, et al., (12 L. D., 


~~ 465), and in L. H. Wheeler (11 L. D., 381), all of which cases originated 
_» in the same land district as the one at bar. In Hulda M. Smith (11 L. - 
~2D., 382), it was held that such indemnity selections, made while the — 


“a territorial form of government existed, continued until such selections a 


are canceled. es 
‘The only question ined by the noni before me, not. settled by the 


: decisions cited, is that the land selected being double minimumin price, 


| Was not subject to selection to supply deficiencies. While this question / : 
has not been passed upon by the Depar tment, in any case originating 


. inthe State of Washington, ithas been corisidered and decided in cases ~ 


ee coming from other States, and all the later decisions hold. that “the © 


- State is entitled to select indemnity that is of the same general character, 7 
and belonging to the same class, as the land it would have received had 


_ there been no deficiency in the township.” This was held in John B. | 


 Disch (8 L. D., 31), and in the State of Minnesota, on page 32 of the 


a B same volume, an the doctrine was. repeated i in the State of Louisiana 


(81. D., , 126), where it was added that “ double minimum land ap not : , : _ 


be taken i in lieu of single minimum loss.” 7 7 
| From the record before me it appears that the lana séinctsd were of a 


i . a similar character to those lost, and having been legally reserved from 
~ settlement and entry, the applications of the parties named were prop- _ 


erly rejected. I see no error in the decision epee from, and, It is s | 


ee _~ therefore affirmed. — : aie Pai, 
oc Salt returning the papers, I dénire to call your attention to the rule 
oh requiring your office to transmit appeals by different parties, relating 


to different tracts of land, to the Department separately. In the case 


__ of Griffin v. Marsh and Doyle v. Wilson (2 L. D., 28), you were advised 


that it was bad practice on your part, tending to confusion, to submit 


two or more cases between. different parties, which involved different — - 


S tracts i in the: same letter, and. you were directed to thereafter transmit oe 


ye _ each ease separately. 


In the case of John W. Bailey, et al., Be: L. D. , 349), iness instructions - 


"were repeated, and you were fonned that this Department would in- _ — 


- sist upon a strict compliance therewith. In that case the papers were 
returned, and you were requested to * separate the cases and transmit — 


- each appeal separately.” In the Southern Minnesota tetlway Exten- = | 
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gion Co. v. Gallipean B L. D. 166), 8 the subject. was also alluded do and _ 
it was said: ~ 


_ Whenever an appeal is filed, either i in the [aca office from the decision of the reg- 
ister and receiver or from your decision, each case should be transmitted separately. 
_ Any other practice tends to Conkusion: and i is contrary to: ‘the (Xpress: directions of 


‘this Department. | 
Similar instructions were , contained i in Davison Vv. Parkhurst (3 i D., 
Your attention was. ag ain eatiea’ to the subject i in | Henry St. Geen ge 
L. Hopkins (10 L. D. » 472),. where it was said: oo 
_ As the rule is. wholesome and salutary i in its effect and a disregard thereof perni- — 
cious in its results, I attribute your failure to observe the same to an inadvertence, 
well knowing that upon your attention being called thereto that ane practice of 
uniting two cases in one decision will be discontinued. , 7 


In the case last cited, the questions raised by the appeal were con- 
sidered and determined, and I have pursued a similar course in this — 
case, notwithstanding the irregular manner in nol it was tr ansmitted 


from your. olfice. oe at) | bald r oe oe 
? “APPLICATION FOR SURVEY—MEANDERED LAKE. : 


pe A Prue 
pe BF. M. Puen 29 At. 


The aovetnincnt has no jurisdiction to or der a survey of lands ene within the me- 
ander line of a non-navigable lake, where the lands neciacent thereto have been ’ 
patented or applications filed therefor. : 


| Secretary Noble to the Commissioner of the General Land Office, March 
) } 17, 1892. . 


F. M. Pugh et “ik have appealed from your Aesidon of N svomber 
1889, denying their ‘application for the survey. of lands within the me- 


| ander lines of Saltese lake, in townships 24 and 25 north, range 45 east, — 


Olympia, Washington. | | 
_ The application was met by the progest of Tey A, Sims, who sete : 
a part of the land.on the west side of the lake, which appears to bea _ 
body of non- navigable fresh water, three or four miles in length and. 
from one half to one mile in width. | | 
The township was. surveyed in September, 187 q, and. the plat was ap- - 
_ proved September 30, 1878. 
| The lake was meandered by the survey, aa lots contiguous to iad . 
| surrounding the lake of various areas were ‘designated as lots 1, 2, 3, 
etc. The lots in the odd numbered. sections were listed by the Nor thern 
7 Pacific Railroad Company June 27,1888, list 12, ; 
Mrs. Sims.claims lots 1 to 8, inclusive, ordering on the west side of 
i the lake in Sec, 29, as grantee of said railroad company. 
Lots 1 and 2, in Sec. 28, and bordering ou the MBE; were patented to : 
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7 oR A, Pugh, Desemuee OT 1888; “and lots 3, 4 and 5, in. aa ae 


_ also Cees on . the lake, were patented to Adolph River 8, May 26, 2 
a 1888. | : 


| April 22, 1889, for lot 6, in Sec. 28, and lots 1, 2, and 3, in 1 Seo. 33, also Me 


| “bordering on the lake. - 
Lots 4 and 5, in Sec.4, T. 24 N.. , RB. 45 B.. pondering on the lake, were © 

‘patented to Hattie Wates October 12, 1891 ; and lot 7, in Sec. 5, in the’ 

“last-named township, was selected by said railroad company in list 12, 


ae. “June 27, 1888. 


It is aileved’ that there is a laeueidenaple: Stet of dry land between 
the original meander line and. the water’s edge of the lake, and that 

‘large quantities of hay have been cut therefrom. | 
E. H. Donivan, one of the applicants, alleges that he has piciaeca ie 


< improvements,. within the meander line of the lake, for which he paid’ 


: $500; and that he has built a house. aero in which he has resided “ 


7 since September, 1889. | a 
William A. MecWhorton. alleges that he has a re a. bat, and ae ‘¢ 
at ‘about eighty rods of fence within the meandered line of the lake, and 


Francis M. Pugh, another applicant, alleges that he built a house, worth | 


& $300, within the meandered line. of the lake in apy 1889, and: has 
- ‘established his residence therein. 


-F. A. Pugh alleges that he has also located on a portion of the lands | 


“Homestead sartiiioate 2390 was iasned. ie Francis McK. Puch, ce . 


Homer B. Taylor alleges that he bought a squatter’s right to a por- 


: tion of the lake, paying: eas therefor, and has resided thereon. since _ 


1889, a 
-. Felix M. and Francis McK. Pugh swear that: they ¢ cut thirty tons of ie 
hay from the “so-called” lake in. 1880 ; that they did ditching on the — 

“north side of the lake in October, 1880, by removing a small bar that. 


_. prevented the egress. of the water; “that in 1881 they cut-a ditch one- 
half mile long, eighteen inches to two feet deep, and four feet wide, for 

the purpose of carrying off part of the water through a natural outlet; — 

in 1883 they run another ditch, of about the same size and about one - 

~ hundred and twenty-five yards long, and again in 1889 they dug another 
ditch, about one mile long. They allege that the improvements. put’. 


“.- Upon, ‘the lake by themselvés and others are of the value of $3,500, and 


that vast quantities of hay have been cut during nearly every season 
since 1880 from the “so-called ” lake bed; and that all the land sur- 


. veyed as a lake is natural meadow land. 


Protestant, Mrs. Sims, swears’ that dare every spring the waters . 


ee jn the-lake extend out to and beyond the meander line; that the lake = 


is fed all the year round by two mountain springs, and none of the 


waters are carried. off by any outlet or channel, but remain in the lake © - 7 


- until absorbed by evaporation. She claims to Have made the purchase — ; 


ve of the lands bordering on the. lake because of the advantages which the a 
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lake afforded for stock- raising, and she, therefore, protests against the 
application for the survey. | 
It is manifest from the showirg made by the several applicants. that 
- Inuch of the Jand within the meander line of the lake is valuable for 
agricultural purposes; also that considerable labor and money have 
been expended looking to the reclamation of the land—surveyed and 
reported by government officers as ‘lake. ” But, inasmuch as the lots — 
immediately contiguous to and surrounding the meandered line of the 
. Jake have been either patented or applied for by. various ee | 


-, Tiparian rights have intervened. 


| The applicants for the survey insist that the facts in this case are — 
- similar to those in the case of James Popple et al, (12 L. D., 483), where — 
_ the survey was ordered. That may be conceded; but the Popple case 
was overruled in the case of John P. Hoel (13 L. D., 588), and the latter 
case was based upon. the case of: Hardin v. J ordan Bors U.S., 371), 
where it is said: 


It has never been held. that lands under water (inland lakes and Try in front of 
such grants are reserved to the United States, or that they can be Biber Wards granted 
out to other persons to the injury of the original grantees. 


it further Says: 


‘The meander lines along the margin of such waters are run for the purpose of as- 
certaining the exact quantity of the upland to be charged for, and. not for the pur- 
pose of limiting the title of the grantee to such meander line, 


In the Hoel case (supra), referring to the: case of Hardin v. Jordan, » 
it is said: | 

At follows from said decision that non-navigable inland lakes and. ponds, when “ne 
public survey shows the same meandered, and the fact appears that the contiguous 
lands or lots have been disposed of by the government, that the land covered by 
such lakes and within the meandered lines does not belong to the government, but. 
to the adjoining proprietors under the common law right of riparian ownership. 

It appears that some of the applicants for the survey own land bor-- 
dering on the meander line of the lake; if so, they have their riparian 
rights to the center of the lake, and the improvements placed. thereon : 
are not necessarily lost. | 

But whatever loss may have been suffered in tiie a opeudinaes of 
money to reclaim the lands and putting improvements thereon, the 
Department is powerless to give relief; it has no jurisdiction over the 
lands within the meander line of the nee and ete ore no power to 
order the survey applied for. ; | | 

The decision appealed from is therefore affirmed. | 
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a ADDITIONAL HOMESTEAD ENTRY—SECTION 6, ACT OF: MARCH 2 2, 1889. 4 


J OHN FITZPATRICK. 


| : é The eqight to dias additional homestead entry under sevtion 6, act of March OF 1889, oo 


is not barred by a previous additional entry of contiguous land made by the. 
applicant under section 5 of said act, if the whole amount of. and thus taken. 
does ROU: exceed one hundred and sixty acres, 


oe a First Assistant Secretary Chandler to the Commissioner of the Generad | 


| | 3 Land Office, March 18, 1892. — 
“The land in- -controversy’ in this appeal is the NE. 4 4 of the Sw: 4 ty : 


See. 20, T. 78. RB. 4 W., M. D. M., San sins ania California, land dis- a. 


- trict. , 
The See shows: ae ‘i ohn . Fitzpatrick on July 29, 1889, ead ap: ot 
plication under section 6 of the act of Congress of ‘March 2, 1889, for 


additional homestead entry of said land. The application discloses the . cae 
fact that he made homestead entry November 20, 1882, for the S. 3 of 
the SE. 4 of Sec. 20; that on June 29, 1889, he made additional home. 


stead entry No. 10523, under section 5 of said act of Congress for the 
“SW. +4 of the SW. 4 of Sec. 21, all in same township and range. Upon 
; frese: two entries final cer tificates have been issued. 

- Section 6 (25 Stat. OE) under which this appyeany 1s made reads | 
as follows: me | 


. That every neneu entitled, ainder-the provisions of the homestead laws, to enter a 
homestead, who has heretofore complied with or who shall hereafter comply with the 
conditions of said laws, and who shall have made his final proof thereunder for a ° 
quantity of ‘land less than one hundred and sixty acres and received the receiver’s 
Yinal receipt therefor, shall be entitled under said laws to enter as a personal right, 
and not assignable, by legal subdivisions of the public lands of the United States — 
' subject to homestead entry, so much additional land as added to the quantity pre- 
viously so entered by him shall not exceed one hundred and sixty acres: Provided, 


_.. That in no-case shall patent issue for the land covered by such additional entry until 


the person making such additional entry shall have actually and in conformity with. | 
_ the homestead Jaws resided upon and cultivated. the lands so additionally entered 
tov er otherwise fully complied with such laws. 


At will be observed that the two prior entries ager ‘egate one hundred 7 
and twenty acres and it is contended that applicant, under the section 


... quoted, has a right to make this entry which will givehim one hundred = 
- - . and sixty acres. Under a proper showing in conformity with the cir- | we 

~ . @alar-of March 8, 1889 (8 L, D., 314), I see no reason why. this may not oe 
be done. I do We understand that it was the intention. of Congress to 


oe limit the number of applications, so long as they were made in compli- oe 


a ‘ance with law, but the limitation is placed on the number of acres one © ; 
| may acquire under the homestead laws. | : 

_ The application as presented was not in accordance ik ae ceeds: | 

Or the regulations, (supra) hence your action was not erroneous, butin 
_ the absence of any adverse claim, I think you should have notified the — 
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claimant to amend the same, to show that his entry, was aeaes for thie: 


_ purpose of actual settlement and | cultivation when his entry should : 


have been allowed. 
Your judgmenti is therefore fapdiacd to that e extent an you will direct 


“the claimant to amend his application in conformity to this. decision, 
and thereupon. receivé and file his application. | 


| Ropere Ti GaRLicHs. 


“Motion for review of departmental dacisibn: of 1 May § 8, 1891, 12 L. ys 


69, denied by mecreany ae March 18, 1892. 


Aid. 





‘RES JUDICATA—MILITARY, BOUNTY ND-WARRANT} RAILROAD 


viassouny, KANSAS AND TEXAS Ry. Co. ». LASSELLE. 


The plea of res judicata is not good as against one who is not made a party to the | 


_ proceedings in question by due notice thereof. 


| An application, duly filed with the Commissioner of the General Land Office, esque | 


_ ing the location of a military bounty land warrant on a specific tract, secures to 
~ the applicant an inchoate right to said tract that will serve to pt the same 
“from the subsequent operation of a railroad grant. 

The loss of the land warrant and fees, accompanying the application, by: ‘ihe Commis- 
sioner of the General Land. Office, or after the same have been filed with him, - 
will not defeat the right of the applicant, though, on account of said loss, ne 
record is made of the location i in the local office. 


The case of Lasselle v. Missouri, Kansas and Texas Ry. Co., 3 C.L. O., 10, overruled. 


. Secretary N nb to. the Commissioner of the pee Land ee March : 


18, 1892. 


I am in receipt of your letter of February 8, 1892, submitting certain. — 


papers and a statement relative to the W. 4 of the NW. 4 and the Ww. 


tof the SW. 4 of Sec. 19, T. 26 S., R. 18 E., Topeka land district, Kan- 


sas, claimed by the Missouri, Kansas and coe Railway Company, “ss - 
under its grant. | 


This tract is within the common fabted i fimits of the grants. to aid | 


in the construction of the Missouri, Kansas and Texas and the Law- — 


rence, Leavenworth and Galveston Railroads, and was twice listed by — 
said companies, jointly, viz: August 8, 1872, and J uly 29, 1874. | 
The claim of Hyacinth Lasselle, or one Nannie M. Preston, as heir, 


- to said tract rests upon the following statement of facts, viz: 


On March 26, 1861, Hyacinth Lasselle filed in your office military. 


bounty land acrant No. 96,200, act of 1855, for one hundred and sixty _ 


acres, accompanied by $4. 00 as foes and $1. 68 for excess acreage, with 


| _ the ater. that the same be located! ape? and mppliod to the entry of 


J 
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as ‘the, W. i: of the NW. 4 and the W.' of the SW. 4 of Sec. 19, also the 
| SW. 4 of the SW. 4 of Sec. 18, T. 26 N., R. 18 E., anes. | 


| The receipt of the same was ‘acknowledged, and he was advised that 
it had been forwarded to the register at Fort Scott, in whose district 


a the land Was. then situated. Your records show that such - letter was 
= written to. the local officers. 


Not receiving a patent for the land, Lasselle made inquiry of your | 


"office, when, upon: investigation, 1t was learned, in ‘December, 1870, i * 


or that the letter to the local officers, enclosing the warrant, had miscar- _ | 


— ried or ‘been lost, and that the same was never received: at the | local 7 - - 


7 ‘office; ; hence, no record was ever made in that office. 


_.. Hon. W. E. Niblack, of the House of Representatives, interested him. | 
= self in Lasselle’s behalf, and, in answer to a letter addressed. vo your . 
eee was advised, April 28, 1874, as follows: 


In relation however to the W. 4 of the NW. ¢ NW. frl 4 aa W. i of the SW. frl : a 


: -Lof said Sec. 19, township 26, south of range 18 east, containing 128 and: 80 hun-. 


: --dredths acres, Jhave to state that Mr. Lasselle may secure a title thereto by first 
_.. procuring the i issue of ‘a duplicate of said warrant No. 96,200, aud causing the same | 
“to be properly assigned to him by the warrantee-as now required by law, and after 

- which to file the same with the register and receiver of the land office. now at Inde- » 
pendence, Kansas, in a letter stating that he will. accept said tract. last above de-.. - 


‘scribed in full satisfaction for said warrant. . It will'also be necessary for him at the 


a same time to transmit with the warrant four dollars to pay the location fees, forthe - 7 


reason that it does not appear that the money heretofore sent as mentioned in our” 


— ' said letter of the 28th of March, 1861, was ever received by the local office. Whenthe - 


: _ duplicate warrant shall have been procured and duly assigned as above suggested, 
. this office will instruct “Mr. Lasselle and also the local office how to. ee in the 


, mnatter.. 


| ‘Shortly after this, to wit: in June, 1875, the J Miiasouri, ene aud _* 
3 Meras Railway Company asked for a patent for the land, and by. your 
- Jetter of. June 11, 1875, the request was denied; whereapon the com- 


oe, pany appealed, resulting in departmental ica Gon of March 1, 1876 (3. 


C. L. 0., 10), which held “that there was no location of Lasselle’s War- 


. tant upon the land he claims, that the land, as far as. Lasselle’s claim . BO as 
7 is concerned, was vacant and unappropriated at the date the right of 


ay the company attached, and must pass under the grant.” - | 4% 
- Notwithstanding this apparent adjudication, you, upon the request - | 


-> by the company. for patent, dated November 24, 1890, directed the local 7 


_ officers, by letter of February 26, 1891, * to oite all ‘adverse claimants 


to 'show cause, within thirty days, why. the W. $ NW. dand N. $ Sw. mad 


: -4 of the section should not be patented to the company.” : 4. 
.- .The local officers thereupon advised the heirs of Lasselle, also one. Peo 
- Theo: 8. Strickland, who,. on September 3, 1890, filed homestead decla-. = 


‘ "-yatory statement No. 119, and they both: responded within the time _ 


me _ allowed. 


The- i6Ged officers sence a joint opinion, ou bawire: fie ae 


. a ‘was considered by you, the decision of March 1, 1376, before referred a 
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, to, was. ‘called to your attention, whereupon you present t the mattor for 
my consideration. 

The first question suggested is, as to the effect of the decision of 
- March 1, 1876 (supra). | 
An peanuiauon: of the record on which said decision was based . 
shows that the case was purely an ex parte matter. 

The decision appealed from was addressed to the attorneys for the — 
company, without notice to Lasselle; the appeal was not served upon _ 
him, nor was any notice given him of the departmental decision upon 
said appeal reversing the action-of your office. Lasselle was therefore 
not a party to said case, and, hence, neither he nor his heirs are bound | 
. by said proceedings, and the oa s plea of res bi ead must be 
overruled. — 

From a careful examination of the matter, I am of the opinion that. 
the decision of March 1, 1876, holding that this tract passed under the 
grant to the company, is diane: wrong. 

. The proviso attached to: the 4th section of the act of Goieieak 
granting bounty lands for rs ee on 28, 1850 i pals 
521), makes it 


The duty of the Commissioner of the General Land Office, under such regulations 
as nay be prescribed by the Secretary of the Iuterior, to cause to be located, free of 
expense, any warrant which the holder may transmit to the General Land Office for 
that purpose, in such State and land district as the said holder and warrantee may 
designate. — ' ; 


The act of March 22, 1952 (10 Stat, 3), made the warrant assignable, 
and authorized the register and. receiver oe charge and receive a cer- 
tain compensation. 

The circular of February 9, 1858 a Lester, 617 ); which is made the 
basis of the decision of March i, 1876, after reciting the statutes, pre- 
scribed. the following regulations: 


The Commissioner of the General ‘Land Office will therefore receive ere 
bounty land warrants ...... whenever presented at his office by the owner, with — 
the request accompanying them, that they be located in a specified land district | 
and... ... he will forward them to the register and receiver of the proper district, 
to be by them located, pursuant to the proviso of the last section of the act of 1850,. 
and as it is manifest that this proviso can only be carried out in harmonious con- 
junction with other enactments regulating the disposal of the public lands and the 
assigninent and location of bounty. land certilicates, the warrants presented at your 
office can have only such opportunities of location at the district office after the ar- 
rival of the money and .warrants there, as the owner could have if personally present . 
and offering said warrants and money on the day that they both first reach thelocal 
office in business hours. The act of September 28, 1850, contemplates that the par-— . 


ticular tracts to be located in this manner shall be selected or designated by the local . 


officers of any particular district, from the vacant public landsin such district, liable 
to be located by the specific warrants sent them from your office: and when locations 
are made by district officers in cases of this kind, they will certify, in connection with 
their usual certificate in each case, that the location has been. male upon good farm- 
ing land, etc. | : 
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‘Said decision proceeding upon. said instruction holds: 


ao om hese instructions it is apparent that the warrants for warded none your -e . 


office can have no opportunity of location until received in the district office in busi-. 


"ness hours, that they must be “located” by the local officers, and that they gain IG. * i 


: additional force or efficacy by reason of being received and transmitted by you. 


It follows, necessarily, that there was no location of Lasselle’s warrant upon the Ps 
oa land he claims, that the land, as far as Lasselle’ s claim is concerned, was vacant and 


unappropriated at the date the right of the a ee attached, and must pase under ; 
the: grant. : - cs, | | 


—Itis very aia that said instructions were intended to ae to ance 


n% where no particular tract was selected by the intending locator, he 


merely specifying the State and district, leaving to the officers to make ae 
_ - a specific seléction of a particular tract for him. caer 
| In such case it could very properly be held that there was no Siac oe 
> = in so far as to affect any particular tract, until selection had been made 

_. by the local officers. It was, however, the construction that warrants 


could be located. “through the General Land Office, by enclosing them 
and the fees required by law to the Commissioner.” See1 Lester, pages 
574 and 575. This being so, when an application is filed for a specific 
tract with the Commissioner, accompanied by the warrant and fees, an 
inchoate right is acquired in the tract. applied for, and the loss of. the 
warrant and fees by the Commissioner, or after. being. filed with him, 
can not be considered the loss of the applicant, for he has deposited it 
with an officer named:in the act granting the right, and by said act it 
is made the duty of said oflicer to cause it to be located. as applied for. ; 
Goist v. Bottum, 5 L. D., 643. 

If never received at the local: office, no record is there made of the 
location, but this fact does not affect the question as to whether said 
tract was by reason of said location excepted from the grant. . 

The letter from your office to the local officers described the location 
- as made, and the copy of said letter. became a part of the records of 
your office. | 
This: Department is ciated with the adjustment of the site oad. 
grant, and for this purpose the records of your office are as available _ 
as those of the local office. The record there made of said location was, 
to my mind, sufficient to defeat a grant, the rights under which did not 


are attach until more than six years thereafter, and it 18 my duty to protect ~~ 
the claimants under said location in their rights. Eddy ». University __ 
of Tlinois, 14 L. D., 505 Knight Vv. ‘United States Land a ca a 142. a 


19 TB 1T. 


“The iceeaaital decision. of March 1, 1876, is ; therefore Sead ght 


and this tract is held to have been excepted from the grant py reason < . 


ae of the location by Lasselle. h: 
The question as to ‘the rights of Strickland andor. his. Ramestea oo 


| | declaratory statement is not Pa upon ‘by you, and consequently os 
need not now be considered. ° | 


ae - The record is herewith feta nee for such fur itier action im the prem. a 
9 ises as may be warranted by tl the facts as presented. | _ 
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SCHOOL LAND—INDEMNITY SELECTION. 


| McKenzie 0. Sr are OF Wistina@non:. 


A school indemnity selection, ma*le ae Territory in lieu of land patented ag min- ' 
eral, and of record at the date of the passage of the act of February 22, 1889, | 


authorizing such selections, oper ates to reserve the land as against a. subsequent ee 


_ homestead application. 


_ First Assistant Secretary Chandler to the Commissioner of the General i 
| Land Office, March 18, 1892. big | 


: On tne 27th of October, 1890, Charles A. McKenzie ne spplention 

| at the land office in Seattle, Waslinston. to make homestead entry for — 
the NW. 4 of Sec, 20, T. 21 N., RB. 6 E. The local officers rejected his 
application, for the reason that said land had been selected for the use 


_ of common schools, by the proper authorities of King county, by list | 


No. 10, filed June 21, 1886, as indemnity for lands lost in section thirty- 
six in said township, hich had been patented. to Colbert F. N cal) as 
coal land in 1876. : 7 
Upon an appeal from that seGaion. you affirmed the same, and re- 
jected McKeuzie’s application, ina decision dated February 14, 1891. 
A further appeal brings the case to the Department for eonsilen ation. — 
- The only ground of error specified in the notice of appeal is, that you — 


_ “erred in deciding that said selection was not void but voidable, oe a | 


and was validated by the act of February 22, 1889,” 
In his argument, counsel insists that at the time the selection was. 
made there was no law providing for the selection of Jands in lieu of 


mineral lands, and that the selection was therefore void. He admits, 


however, that the act of February 22, 1889 (25 Stat., 675), which pro- 
vided for the admission of the Territory of Washington into the Union 


as a State, made provisions for such selection. This act took effect — . 
prior to the application of McKenzie to make: entry for the land, and. 7 


you held that its passage validated the selection, which was not void, 


but voidable, up to that time. In support of your position you cite tlie: . 


case of Early v. State of California (7 L. D., 347). 
There is no question but that the suleeton was: upon the recor rds at 
the time McKenzie applied to make homestead entry for the land, and — 


in Niven v. State of California (6 L. D., 439), it was held that- an in- — 
“valid school selection of record bars the allowance-of an application to 
enter. In the case of the Southern Pacific Railroad Company v. said wat 


State (3 L. D., 88), this Department held that. selections under the act 
of July 23, 1866 (14 Stat. , 218), made prematurely because the question 

' of the tess of the State. had not been ascertained, were not void but © 

voidable aud served to except the land selected from the grant to said 


. company. See also State of California (3 L. D., 327).- 


The question of indemnity school selections in the Sine of Wash- 
| ington, h as a DelOre the Department one frequently within the 
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f past 3 year or two, wads numerous aetisigte age been ‘odercd: hereon 


- ‘In one of the latest Cases, that. of Sharpstein 2. ‘State of Washington — . 


- (13 L, D., 378), most of the cases in which the question is discussed are’ 
cited, and in view of the decision in that.casé, and of those in the cases. 
2 ein mentioned, and for the reasons herein expressed, the conclusion. ons 
| reached i in the decision appealed from i is baperover 


¢.., 


RAILROAD GRANT—DEFINITE LOCATION—HOMESTEAD ENTRY. 


OREGON: CENTRAL R. R. Co. 2». JONES. 


The erant of May 4, 1870; is in thé nature of | a float, and ee not take effect upon.’ 
specific tracts until definite location; and a homestead. entry made prior to such 
location excepts the land covered. iene from the operation of the grant, 
although no exception i is made therein of lands thus appropriated, 


| : Seoretary 3 NM oble. to the Commissioner of the General Land oftee Mar oh 2: 


“9, 1892. 


| i: i eousidered the case of the Oregon Cencat Buiroad Company nee “4. 3 

= James H. Jones, involving the S. 4 of the NW.jand the W.j.0of 
the NE. 4, Sec. 9, T. 2.N., BR. 3 W., Oregon City land district, Oregon, 

+ on appeal by the company from, your decision of August 14, 1890, hold~ . 

- ing that said. tract was excepted from the. grant for said company. oe, 

The question raised by this appeal is, when rights under the grant 

ane attached—the date of the passage of the act, or the date of the filing tae 

oe of a.map showing the line of definite location of the road? ae 

eo act The grant here in question ° was made by the act of Congress, ap- 

~~ proved May 4, 187 0 tes Bee oh the first and second sections of which ies 

Say provide:. | 


‘That. for the purpose of aiding i in the: constr ‘action of a ee and fale gr apie line. 
- from Portland to Astoria, and from a suitable point of junction near Forest Grove to. 


| ~ the Yamkill River, near MeMinville, in the State of Oregon, there is hereby granted. < 


‘ . to the Oregon Central Railroad Company, now engaged in constructing the said road,. 


and to their successors and assigns, the right of way through the public lands of the. . 7 | 


width of one hundred feet on each side of said road, and the right to take from the 


'. adjacent public lands materials for constructing ‘anid road, and also the necessary - 


lands for depots, stations, side tracks, and other needful usés in operating the road,. 
* not exceeding forty acres at any one place; and, also, each alternate section of the: 
- public lands, not mineral, excepting coal or iron. lands, designated by odd numbers. 
. nearest to said road, to the amount of ten such alternate sections per mile, on each . 


side thereof, not. otherwise disposed of or reserved-or held by valid pre-emption or 


homestead right at the time of the passage of this act... And in case the quantity of 
‘ten full sections per mile cannot. be found on each side of said road, within the said” 


- limits of twenty miles, other lands designated as aforesaid'shall be selected under the.” 
~ direction of the Secretary of the Interior on either side of any partof saidroad nearest. — 


_ to and not more than twenty-five miles from the track ‘of said pe to make up such 7 
7 defici ency. | 
Sec. 2. And be it hur ther seadon. That the commissioner of | i gener al land office. 


~ : shall cause the lands along the line of the said railr oad to be sur veyed with all con- 


Lo venient speed, _ And whenever and. as often a as: s the said. COMDARY, shall file with the 7 


-_ 
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Secretary of the Interior ee of the survey and location of twenty or more piggies of 
-said road, the said Secretary shall cause the said granted lands adjacent to and coter- 


aminous with such located. sections of road to be segregated from the publiclands; .— 


_ and thereafter the remaining public lands, subject to sale within the limits of the — 
-said grant, shall be disposed of only to actual settlers at double the minimum price 
for such lands: And provided also, That settlers under the provisions of the home- 
stead act who comply with the terms and requirements of said act, shall be entitled, 
within the said limits of twenty miles, to patents for an amount not exceeding eighty 
acres each ofthe said ungranted lands; ven eeeae in this act to the contrary notwith- 
-standing.. 
This tract is within the primary limits of the grant, as ioe by the 
diagram on file and in use in your office, which is adjusted to. the map © 
of location filed by the company May 17, 1871, upon which withdrawal 
‘was ordered by letter of July 14, received at ‘the local office July 31, 
18s. 
On September 8, 1870, Thomas Drews made homestead ae No. 
1610, embracing the tract here in ume which enuy, was canceled 
, February 14, 1878. | ; 

On N ovember 5, 1878, Jones, the pr egent claimant, filed declaratory — 
statement No. : 3388 for this land, alleging settlement ieee 16, 1876, 
- which filing was transmuted to homestead entry No. 4468, ou August 

-5, 1881, and upon which he made proof June 12, 1882, after due notice 
| by publication, and. on J une 16, 1882, final Cruneate N o. 1488 eset 
thereon. 

Your decision states that: 

Bresious to 1886 it had been held that the right under the grant aiarelied at the — 
«date of approval thereof, but by Commissioner's Mecikion of F February 6, of that year, 
‘in the case of Alfred F. Soi against the company, it was held that the grant was a ~ 

float and attached to no particular tract until the definite location of the road, and — 
that the tract involved having at that date been covered by a MOM OELENC Lentry, was | 
| excepted from the operation of the act. , 


The contention on the part of the company is, in 1 effect; that the right 
| under this grant attached upon the passage of the acts that all lands 
then free from valid adverse right passed, and that thereafter no rights 
could be acquired, as against the grant, by. settlement upon and entry 
-of the lands. | 

It is true that the act recites that the road was in process of construc- 
‘tion at the date of 1ts passage, but, aside from the termini, there is’ 
nothing to give location to the road. | 

The. grant was therefore in the nature. of a float, until location was 
-mace, for, until that act was performed, the lands passing under the 
raat were incapable of identification. 

It is clear that the act itself did not reserve any lands ‘prior to the 
definite location of the road, for by the second section of the act it is 
provided that 


-whenever and as often as the said‘éompany shall file. with the Secretary of the Inte- 


‘xior maps of the survey and location of twenty or more miles of said road, the said 


Secretary shall cause the said granted lands adjacent to and cot erminous with ‘such 
| ‘located sections of road to be segregated from the public. lands. 


. the lands on account of the railroad grant was upon the location of the . _ | 
road. . If, at that time, the lands were for any reason already severed. ~ 
| ? from the mass of the public domain, they were not affected by the grant. 
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This being 50, the tract i in a question was, on n September 8, 1870, sub- 


ject to the entry by Drews, for at that time the road was, as yet,un- 
ae located. . This tract was; therefore, lawfully appropriated on September 
8, 1870, and was, while said entry remaied of record, severed from the- 
a : mass of the wublic lands; ‘hence, it was not affected by the location 
made more than. eight moriths thereafter, and the act of May 4, 1870 — 
(supra), will not be construed to embrace it or to operate upon it, 
although no exception is made of it in the eranting section. Wilcox 0. 
Jackson, 13 Pet., 498; Witherspoon v. Duncan, 4 Wall., 210. 


The only requirement in the act for a reservation, or ‘segregation, of ; 


‘There is no requir ement in the act limiting the time within which the 
location must: be made, otherwise than that the road. was required to 


® be built within six years from the date of its passage. 


To sustain the contention made by the. company would have, in effect, 


served to reserve all the lands in the northwestern part of the State of a 
Oregon, as well as a large portion of the State of Washington, to await — 
the pleasure of the company in the matter of the location of its road,, 

~~ for the grant would follow the location when made, and all settlers. in 22 


_ ° that part of the country would be at the mercy of the company. 


- This was clearly not the purpose of the act, for in providing for @ 


. reservation upon location, it, in effect, prohibited any reservation until 
location, and, without reser vation, rights could be acquired under the = 
public land laws, the lands being otherwise. subject. fe which | ee 


| would operate to defeat any subsequent grant. 


. grant. 


 -) In its indemnity privilege the company was not limited to these lands: a 
t Gs disposed of prior to the grant. This privilege was: | 


And in case the quantity of ten full sections per mile cannot be fond on each ae. i 
of said road, within the said limits of twenty miles, other lands designated as afore- 


 gaid shall be selected under the direction of the Secretary of the Interior on either’. 
. . pide of any ‘part of said road nearest to and not more than twenty-five miles from oe 
. the track of said Tuad to make up such deficiency. 


Tt will therefore be seen ‘that mrnpre: provision was made to. protect. ce | 


oa + the grants. 


“Ty therefore affirm your decision holding this tract excepted fi from the 


vo i 2? eum kl ‘THE Si irae | 
7 eee! GRANT—INDEMNITY SELECTION—ACT OF JUNE 22, 1874. 


‘FLORIDA Ry. AND NAVIGATION Co. v, SORIVEN, 


. The right of a qualified settler excludes the land oavetea whoneby from, indemnity | 
_ selection under the act of June 22, 1874. . 


| Secretary: N oble to the Commissioner of the Gener ue Land ope, March ; 
21, 1892. | 


I aes considered the case: of the Florida Railway and N avigation | 
Company v. Charles L. ‘Scriven, involving the NE. 4 of the NE. 4 of 
Sec. 2,T.16 S., R. 22 E., Gainesville, Florida, on appeal by the com- 


| pany om your. ‘Aocision of September _ 15, 1890, nokuus for caneela- a 


‘tion its selection of said tract. 


This tract is within the limits of the ethe made by the act of May a 


17, 1856 (11 Stat., 15),;which was conferred by the State upon the At- 
lantic, Gulf and West India Transit Company, and was embraced in a .. 
list of selections filed by said company J anuary 18, 1882, under the act | 
of June 22, 1874 (18 Stat., 194). : 
_ The Florida Railway and Navigation ‘Gomaaiy sucgsedea to the in- 
terests of the Atlantic, Gulf and West India Transit Company. - 

On February 27, 1886, Charles L. Scriven presented a homestead ap-- 
plication for the land, alleging settlement in 1880, which was rejected 
by the local officers for conflict with the sblection before named, and 
upon appeal a hearing was directed by your letter of April 2, 1887, 
which was regularly held, both parties being repr esented. 

The following facts were developed at said hearing: 

Charles Scriven, father of the present claimant, settled upon ‘this 
land some ‘time in 1880, with his family, including Charles L. Scriven, 
who was at-that time a caior: he cultivated the land for two seasons, 
and was in the actual occupation of the land at the date of the selec- 
_ tion by the company, at which date the present applicant was yeta -. 
minor. During the year 1883, he moved from the land, Jeaving the — 
present claimant thereon, who had since married, and coneined to 


reside upon and improve the land, his improvements consisting of a 


2 ‘dwelling house, three out-houses, ten acres cleared and fenced, and 
about one acre planted. to orange trees five years old—all of which. are — 


valued at about six hundred dollars. | 


It was not shown at the hearing that Charles Scriven, the father of 


oe fie present claimant, was qualified to enter the land at the date of the 


company’s selection, but he has since made affidavit to the effect that 


at the date of the company’s. ‘selection he was eee to enter under Se : 


either the homestead or pre- -emption laws. | 
‘The local officers held that the company’s meloction * was ; invalid on 


- account of the settlement and occupation by Charles Scriven, i inwhich 


Aen vou Serer 
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“The. company’ S ‘appeal, poneGiaes your decision as ‘giving effect to a : ~ 


: : settlement by a minor, and therein. it i is stated: 


‘We do: ‘not concede that the oceupation ‘by the father ; followed by: his spenders 
“ment, could defeat the compariy and inure to the benefit of his son. » who was a minor > 


for over a year after the selection by the. company, even if the father was a. auslited » Biieg 
: settler. ‘But on the record as.iti is, this point 1 Is removed from discussion. | 


While it should have been shown aut the hearing that Charles Scriven - | 


= was’ at the date of the company’s selection, qualified to make entry of 


the land, yet. bis affidavit would, under the circumstances, seem tobe 


- sufficient upon this point, the same having. been served, and. not dis- 
puted by the company, and a further hearing could but result i in addi- — 


a. ; > ditional expense. His affidavit would. have been sufficient to have au-  ~ . 
ee _ thorized: an entry, and his settlement was an 1 appropriation as against aoa 


~- the selection by the company. | ee 
~The act under which. this selection was made pemnibs of : a relinquish- a 


= “ “ment by the company in favor of persons who had been allowed to enter’ — . - 
-. or file for lands to which it would be entitled, and ei that the oo, 


Ea, company shall upon. making such relinquishment— 


2 be entitled to select an. equal quantity of. other lands i in: lieu thereof from any. of the © 


: public lands not mineral, and within the limits of: the grant, not otherwise appro- 7 : 


_ priated at, date. of. selection, to which they shall receive title the same As. cone ; 7 


— 08 originally granted. — 


“It will be noticed that the aa iention of this act was to protect settlers, 


cao and the lands to be selected in lieu of those relinquished are restricted _ : : 


| 7 2 those “not otherwise appropriated at the date of selection.” _ eS a 
Phe. testimony clearly. shows that the tract herein question had bean be ae 
2 appropriated at.the date of selection, and is now. claimed by one quali-. - 


| = fied to make entry, with valuable improvements upon the land, and to. 


: permit the company to. acquire title to this land would be to protect one 


ee settler at the expense of another, who is, perhaps, more deserving. 


‘I therefore affirm your decision, direct the cancellation of the ones o 


a a ‘ pany’s selection,.a and the allowance of. ‘Beriven's poseu 


| | nett: 
_ PRACTICE-NOTICE—ATTORNEY. 
_ ATKINS ET, AL. v Oxnranron. 


ie Notice 1 40! an attomey: of record of: any ‘action taken in a@ case is notice to. the party ~ 
_ ‘he represents. - | Ps | 


Be Seoretar y Noble to the Obinmiseioner Pr the General Land Oe, March ae 
7 | | tee ees a, 1892, ce : 


_ Counsel for Wilson ert and. O. E: ‘Morlan ave applied: for er a 


—- oe order directing you to transmit to the Department the papersin the 
. :. Inatter.of their contest against the desert land. entry of J. M. Creighton 


a "for the B. a and the SW. 4 of the NW. ot of Sec, 34, T. 21 18, B32, 7 
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Visalia land district, California, “On April 15, 1891, you directed that 
said contest be suspended, to await the determination of the contest of 
one T. T: Sullivan against said entry. Appeal was filed October 13, 
1891, which you by letter of December 1, 1891, refused to recognize, 
because not filed within the period prescribed by the Rules of Practice. 
Thereupon the. par ties first named apply for a certior ari, on the 
ground that— — Oo 7 : 
They had employed one James S, Clack 40 iiay up the affidavit of spiteet for therm 
in said matter, and to appeal from the rejection of the register and receiver in refus- 
‘ing to accept said contest; ..... after that proceeding they dispensed with 
the services of said Clack, and his - agreement with them ended. . ... . . The 
said contestants, Atkins and Morlan should not be denied their right to be heard, 
and have their interests jeopardized, because a person who had once been smployed 
by them as attorney received a notice of es there were no instr uctions authoriz- 
ing the sending thereof. ue 


If the applicants had filed in the er office a. statement that Clack | 
was no longer their attorney, and directed that any notices relative to 
the case should thereafter be sent to themselves personally, their con- 
tention is correct; but it is not shown that they had filed any such 
. statement. So long as the appearance of an attorney stands of record 
in acase, and there remains anything to be done in connection with 
- that case, notice of which should be sent to the parties in interest, no-— 
tice to such attorney is notice to the client. In the case at bar, the — 
parties are bound by the notice sent to their attorney of record. 
- Their appeal was propérly rejected, and there i is no reason shown nwhy iz 
a writ of certiorari should be issued. : | 

The application is denied. | 
RAILROAD GRANT—RELINQUISHMENT-SETTLEMENT RIGHT. 

FLORIDA Ry. AND Navigation Co. v. WILLIAMS. 


| The relinquishment of June 25, 1881, in favor of “actual bona fide settlers”? does : 
not extend to one who was at said date not a qualified settler, being. a minor 


and not the head of” a family. 


Secretar y ole to the Commissioner of the Canna Land. 4 Ofc, March 
| . seks 1892, | 


The appeal of the Florida Railway and Navigation ee from 
. your decision of November 15, 1890, involves the right to the W. 4 of 
the NW. 4 and the W. $ of the SW. 4 of Sec. 35, T.-29 8., R. 20 oe 
_ Gainesville district, Florida. - | 
| The W. $ of the NW. 4 is within the pr imary and the W. 4 of the : 
' SW. 4 is in the indemnity limits of the grant to that company, formerly | 
| known as the Atlantic, Gulf and West India Transit Company. | 
~The only question for determination is, whether the claim of said — 
company to the said tract was ee ean by its waiver of J une ab, 


1851. 


we resolved : 
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pibr i that ane carer. on ‘April - 1975, in pursuance of neg otia- ae, 


tions with this eee the board of directors of said company 


: That Ante company hereby waives all claim to so neh of the lands on each nae of a ¥ 
their line of road, between Waldo and Tampa Bay, to which this, company is entitled 


aA by law, as may be found by the General Land Department, at Washington, to. be 


occupied by settlers who may be entitled to equitable relief | up to December 13, 1875, ; 


saving and reserving to this company. aay and, all 3 rig shts of: indemnity vested i in ne es 


_ company under existing o laws. | 


Upon request by this Department, said company, on. Sane: 25, 1881, | | 


- éxecuted a further waiver, as follows: 


In due considerati on of all the ciroumstances, the company has decided. to send | 
the relinqnishment or waiver heretofore made to all actual bora fide settlers‘who 


made i improvements prior to the 16th day of March, 1881, upon which date your in- | 
structions were issued to the local land officers, The Department ‘can accordingly > 


apply this waiver or relinquishment in its action upon the cases of all actual settlers 

“who shall have entitled themselves to patents; In making this relinquishment the | 
company reserves the right to. select, under the act of Jine. 22, 1874, equal quanti-. 
ties of: other. a in lien of tracts embraced in such entries as. may be relieved | 
_ hereby. 


_. Under this last: waiver, Williams claims the right to make ey 

entry for this land, based upon the following a as shown a the | 
record transmitted with the appeal: : 

March 16, 1888, he applied to make homestead aa which was Te- 

jected by the register, “for the reason land applied for has been selected. 
_by the F. R. & N. Co., per list 1 filed April 5, 1888 (87), which list is. 

now on appeal betore Hon. Secretary.” . He sppealed from this rejec- 
_ tion, and on June 27, 1888, your office directed a hearing to determine -’ 
“the date of Williams’ settlement, the duration of his residence, the 
hature and extent of his improvements and cultivation, and his entire 
connection with the land, also his personal qualifications as a home- | 
stead claimant.” . 2 | 
. At such hearing it appeared froin the testimony of Asians himself. — 
' “that his father went on the land March 10, 1880, with his family, among 


. ; whom was the claimant, then a boy, ehicteon years of age; that there ne 
were at that time some improvements on the land made by one Rawls, | 


which claimant purchased for eighty dollars. Rawls had, in April, 1878, 


filed a declaratory statement for the W. 4 of the NW.. 4 1, alleging: settle. oF a | 


ment in March of the same year ; that he (claimant) hae lived on the 


land ever since, and that the impro ovements are now worth eight lun- a : me) 
- dred dollars. He never was the head of a family, but lived with his: 


_. father until 1882 or ’83, when his father made homestead. entry for the 
‘east halves of the merehBaat: and southeast quarters of Sec. 34, which 


join the land in controversy on the west, and he, with his father and 


: family, continued. to live in the same house, which : appears to ans oe. 7 


ae ‘built SO as to embrace both. claims. 7 | 


14561—vor 14—_19 


t 
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It. ‘ise not appear from the evidence that. the father ever iaid: any 7 E - 


claim to the land in controversy, or made any improvements thereon. 
All the improvements were made by the claimant, and he, and not 

his father, paid the eighty dollars to Rawls for the improvements he had — 

put upon the land, although it appears ‘that all or nearly all of Rawls’. 


_, improvements were upon the land saeiet uaues entered by the oe of 


claimant. | 
Thus, it appe: WS, that at the date of the. waiver, ‘June 25, 1881, the 


ug settlement of the boy alone is all that can be invoked to bring this land | 


within the conditions of the waiver. Rawls was not at that time a set- 
tler, for he had. abandoned his claim and sold his improvements, and it 


can ie be claimed by right of claimant’s father, for he was never a 
. claimant for the land under any of’ the land-laws. 


Before the claimant had: become a qualified. settler, the land in the 


- indemnity limits was selected by the company. 


No discussion, it seems to me, is necessary to show that ‘an actual 


bona fide settler ” must be one capable of acquiring title from the gov- — 
- ernment—that is, he must be qualified to make settlement and entry — 

under some one of the land laws. A minor, not the head of a family, _ 
equally with an alien, is disqualified to make settlement, filing, or entry, . 


or to initiate any rights under the land laws, and the settlement, occu- 


pation, and improvement of one so disqualified will not except the land 7 | 
settled upon from the operation of a grant to a railroad. Central Pa- 


cific R. R. Co. v, Taylor et at, 11 L. D., 354; same v. Booth, id., 89; 
Titamore v. Southern Pacific R. R. Co., 10 oF D.. 463. 7 
It was to protect the interests of bone fide settlers that this ssieas’ 
was made—that is, it was a withdrawal of the claim of the road as | 
against such settlers, so that they might go on and perfect their claims _ 
to the land as if no grant had been made to the company. N om a dis- 
qualified settler would have no claim to protect. — | 
This applicant was disqualified when the waiver was made; it there e- 


fore could have no application to his settlement. That part’ of theland — 
within the primary limits of the grant was never relinquished by the 

- company, and the record. shows that the company made selection of the . 
part within the indemnity limits. before the pe pneent had become a 
qualified settler. 


The application of Willi ams to Hake. pony of the land i is s ther efore 


denied. 


The decision appealed from is reversed. 
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\ 
aa SCHOOL LAND—SURVEY—SETTLEMENT. 


| FRANDS C. Grunpvic. 


A — of land embraced within a reservation does not stared subsequent settle. | 


ment on a school section covered thereby, where such survey does not conform — 


_ sary. 


to the system of public sury eys, and. for that reason a resurvey is found: neces-: ; ase 


= “First Assistant: Secretar: a Chandler to the Ongieeenes of | the General a 


‘Land Office, March 22, 1892. 


I have ne ered the appeal of Fratids C. Grundvig from your -deci-. | 


— sion of December 16, 1890 , rejecting his application to make homestead. Keg 


entry for lots 5 aod 6 and S43NW 4, section 36, T. 188., R. 1 W., 8. 


 L.M., Salt Lake City, Utah Territory, ‘land district, for the reason that es ae 


said section is reserved for school purposes. 

- On November 6, 1890, the appellant filed. in the local land office : an 
affidavit setting for th that he had settled upon this land in thé first 
. part of: November, 1878; that he had made certain impr ovements | 

7: thereon and was. still in SeCanation of the same; he asked to be allowed — | 
‘+40 make. homestead. entry therefor under sacHion 2290, Revised Statutes. - 
: This application was rejected because the land was situate in a school ; 


section. From this action he appealed, and on December 16th follow. _ 
ing, your office affirmed the action of the local officers. You say. upon. 


examination of the records ot your office, you do not find that the re- 
_. jection was contrary to law and the regulations. serene pee es 
Pe appealed. | 


You state. in your . decision that the lines of the pie survey ina ah 


” been regularly extended over this land long prior to the date of this | 


Pes settlement, etc. “You do not give the date of the survey. This land 


was embr aced i in the “San Pete” Indian reservation, aud was surveyed _ : : 
~ into forty acre. tracts in 1856. It was restored or opened to entry, by. = 


~ letter “C” of December 6, 1878. The surveys made in townships 18 


and 19 south, R. 1, W., which were in the. reservation, did not conform _ ; 
to the official survey of the balance of the townships, and the platsof © ~ 


the surveys were suspended. After the land was opened to entry, to. 


— wit, on March 29, 1879, coutracts for surveying the restored portions - | 


of the iagusti ae were made, and the surveys were completed during 
7 the summer of 1879. The plats were approved August 13, 1879, ald 


were posted in the general land office September 30th followiig. 


On June 6, 1879 our predecessor Commissioner Williamson. wrote | 
sV' I : } | 


o to: the register and receiver at Salt Lake City (Vol. 147, p. 167), in ref- 


erence to an application of James Robbins to make ene in section | 
- 25, T. 19, BR. 1, which land was in the exact status of the land -in con . 
as troverey; and ‘after stating briefly the history of the lands formerly in — 


. the San Pete reservation, said that they were unsurveyed lands, and » eo 


292 ee “DECISIONS | ‘RELATING TO. THE. ‘PUBLIC LANDS. 


| he soneluded’ his letter as s follows: is ‘Tn view of the foregoing, you will a 
allow Mr. Robbins to make said entry as for unsurveyed lands.” | 

An inspection of the surveys as platted, and on file in your office, 
shows that when the survey of 1879 was made, it was found that the 
survey of the lands in the reservation did not conform to the official 7 
survey of the township by nearly twenty chains on the lines running 
~ north and south. : 
-_-In. view of the facts shown by the. pecotals of your - office, and follow- 

_qng the letter of your predecessor, who had the survey of.1879 made, 
~ and who was familiar with all the facts at the time the letter was writ- 
ten, I reverse your decision and hold that in November, 1878, this land 
was properly regarded as “unsurveyed land.” | 

_LTreturn herewith the pape in the case, for appropriate action by . 

your office. er . So ; 


ALABAMA LANDS -ACT OF MARCH 38, 1883. 


JAMES W. BURNUM. 


The act of Maréh 3, 1883, does not require a public offering of land that is returned 
as containing ‘‘iron,” if such return does not show that said land is ‘ “valuable” 
on account of the i iron it contains. 


+ Secretar, y N oble to the Cin ease of the General Land Cie, March 
(42, 1892, 


James W. Burnum owns and resides on an original farm of eighty 
acres, described as the SW 4 of NW 4 and NW 4 of SW 2 4 of section © 
11, T.188., BR. 1 E. Haniay lie: Maen: | | 

‘On July 29, 1890, he applied to enter an additional forty acres, oe | 
scribed as the NW 4 " of the NW 4 of the same section... The application. 
was rejected by the 7 register aie receiver, because the tract is classed 
_ on the mineral list as valuable for coal.” - 

An appeal was taken from the finding of the local land office to you, 
and on January 12, 1891, after considering said appeal you affirmed 
the finding of the register and receiver, and found, among g other things, 
‘that,— | 

The original mineral list in. this office contains the tract involved, and it is re- 

- ported as containing “iyon.” The land has not been offered as contemplated by the 
act, and it is not therefore subject to entry. 

Applicant has appealed from your judgment to this pesawent 

It is to be noticed that the register and receiver state that the tract 
has been reported as being. “ valuable for coal,” while you state in your 
decision that “it is reported as containing tou. 77 It has however 
been ascertained, upon examination of the record in your office, that | 
your statement of what it contains is correct. 7 | 

The actof March 3, 1883 (22 Stat., 487), provided that all lands that had 
been reported as containing coal and iron should not thereafter be sub. 
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| jact to ‘igineetend iry: ntl ait lands jind first been offered at publie 


gale. In'the circular of April 9, 1883 (1 L. D., 655), the local land offi- | 
cers were dir ected not. to allow entries of tr es that had been investi- 


gated and reported as « valuable ” for minerals. . 7 
‘The tract in controversy was within the limits of the belt of lands oe 
reported as containing minerals, but upon investigation it is shown to - 
have been classed simply as containing “ iron.” Le 
There are only two classes of lands reported as. being itvenal 4 in ia 
Alabama which may be disposed of without first being offered: eS 
First—Such as. were included in an entry, on March 3, 1883, when the. 
act was PaDRIOvEN, or land at that date covered by actual leg al -settle- — 


ment. 


Second—Land ‘ig ee as “valuable” for coal or iron. 
‘The tract in question was not included within an entry, nor was it 


settled upon on March 3, 1883. Applicant’s settlement on his original -— : 


entry, and his using this tract, does. not constitute settlement or resi- 


aa dence upon it. John W. Farrill (13 L. D., 713), 


It has been seen, however, that this tract of land has never been, re- 
ported as being valuable for coal or iron. The mere report that the. 
land contains “iron,” without. any statement that it is valuable by 


reason thereof, will not prevent the land from being subject to sees _ | 


before it is offered. Avery v. Smith (12 L. D., 550).. 


The. soundness of this construction is ade to appear all the. more 7 


forcible when we consider that those parties who examined the tracts © 


in this belt of mineral lands, reported some of the tracts as “valuable”. - 


for “coal ,’ ov “iron,” and others merely as “containing coal or iron.” 


The inference to be drawn from these reports is, I think, that lands — 2. 


like the tract in question, not reported as valuable for Goal or Oy - 


oa - really have no value other than for agricultural purposes. 


‘The affidavits accompanying the application for entry in the case at. : 
bar show that the land has. no value-except for agricultural purposes. — 

Your judgment 1 1S reversed, and you are directed to allow the apphi- be 
cation. 7 7 





EXTEN SION OF TIME FOR PAYMENT. 
CIRCULAR. 


DEPARTMENT OF THE. Inraeror, 
GENERAL LAND OFFICE; 


ee | Washington, D. C., January ry 14, 1891. 
| Registers and Receivers — 


United States District. Land Offices. 


| GENTLEMEN: In reference to the joint resolution of. Coes to‘ eX: ; ace 
tend the time of payment to. settlers on the public lands in certain 


cases, which forms the subject of departmental circular of October 27, 


1890, 11 L. D., 417, I have now to communicate the following as addi- | 


fetal rules to e observed in giving effect ther eto, viz: 
1. You will not git any application for extension under. said 
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| “resolution until the party shall have 12 ans course submitted final sige 
on his claim, and the same shall have been found satisfactory to you, 
and should any such application be made prior to the submission of the 
proof and your favorable finding thereon, you will reject the applica- 


*- tion, so advise the applicant, and inform him that he aegis ed no right © 
- thereby under said joint resolution. | 


2. After application received according to the foregoing Hane you 
will note upon your records in pencil that the same has been filed, and - 
transmit it together with the testimony filed in support thereof, and the 
final proof submitted and found satisfactory by you, as above, accom- — 
panied by your report, and await further instructions. | | 
8, Thereafter you will allow no filing or entry for the jand covered 
- by the claim sought to be perfected until decision of this office on the - 

pending application. 

_ .4, You will be careful to distinguish ren all apblication under 
. gaid joint resolution for an extension of time for payment, and an ap- 

plication for leave of absence under the act of March 2, 1889, the sub- 
ject of circulars of 8th March, 1889, 8 L. D., 314, ia September 19, 

1889, 9 L.. D., 433, which are still j in for ce. | 7 | 
: | _ Very respectfully, : ee 
| LEwIs A. GROFF, 
a Moe Commissioner. 
_ Approved: = 
| J OHN W. NOBLE, 

| Secretary. 


_ MINING CLAIM—~SURVEY—MINERAL MONUMENT. 
KUGENE McCartay. 


The ceneral rule as to the connection of a mining claim with the public surveys is 
not abrogated by the departmental decision heretofore rendered in this case. | 


; Seoretary Noble to. the Commissioner of the Goneiat Land Office, March one 


15, 1892. 


I am in receipt of your letter of February 19, tiie lias to de- 
partmental decision of January 27, 1892, in the matter of the. Kendall. 


Mountain Placer (14 L. D., 105). In that decision it was held that the 


omission in the published. notice of the line directly connecting said 
claim with the Silverton monument was immaterial, inasmuch as said 
notice showed that said claim was sufficiently connected with said monu- 
ment by being connected with a corner of the Silverton townsite, which — 
. was also a corner of the Clemmons placer, both patented, which corner 
-was directly connected with said monument; and that. this secondary 
~ connection with the Silverton monument was a substantial compliance _ 


ee, The issuance of patent to townsite trustees j is not a disposition of. the government 
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a with the penal: rule as 6 the’ panuscdon of the survey. é a ‘mining 
claim with a mineral monument. It was not the intention of that de- | 

- cision to abrogate the general rule,. but to show that in that particular . 
. ‘ease there was a sufficient compliance with that. rule. - 3 ; 
- No instructions are > deemed ° necessary. 


OKLAHOMA. TOW NSITE—TRUSTEES—PATENT. ee ee 
Soh a INSTRUCTIONS. 2, RL & | 
7 , A 7 Lt “a 7 


é 


Jon 
_ ka 
a 
ati 


. title, but a conveyance thereof, in trust, to be held under ae direction of the c & : 
Secretary of the Interior, . : aa = ie ¢ 


The Attorney General will be requested to aot the proper district attorney to apo aie: = 
pear on behalf of said tr ustees, if judicial proces ee are: ‘insti tuted to control 
their action in the disposition of title. 


First Assistant Se eretary Chandler to the Commissioner of the Generad 
en Land Office, March 15, 1892. 


I am in receipt. of. your letter of February 25, 1892, inclosing a letter | 
from John Foster, chairman of board No. 6, Oklalioma townsite trustees, 
‘dated February 1, 1892, and asking” for ineuraerous: as to the proper 
answer that should be. given to the questions asked - in. Mr. Foster’s ! 
letter. pa | 3 
Said letter states that the townsite trustees are in oaeint of patents. | 
for the tracts included in the entries of East Guthrie’ and Capitol Hill. 
~townsites, and that they expect actions will be commenced by the home- 
stead claimants against them for the purpose of procuring a judicial. 
‘declaration that the trustees are holding the legal title in trust for the 
homestead claimants, and for a decree directing them to transfer tosaid . - 
claimants the legal title to said tracts... | 
It is further stated in said letter that,—. 


It has been suggested to us that the U. 8. Attorney has oe directed to take care - 


-. of this matter, but if that is so, we. have no official notice. 


. We can not understand in what manner the government is Gaceiod after the | 
_ issuance of the patent, and after the United States has ‘parted: with the title, and; 
“ee particularly to the extent of fur nishing attorneys: anid. paying ee peneee incident to c- 
litigation without surcharging-the sameé upon the octupants. 

_ We are now nearing the point. where under our instractions we must levy t the as- ara 
sessment npon the. lots, and therefore we ask— ah x. ee 
1st. Shall - we levy for the expenses in cident, to this litigation? - . 

2nd. About what amount shall we levy? : 7 
3rd. Shall we select. and employ counsel, or will the government relieve us of that rae 


- burden? 


‘Jn answer to. your Gorenaedaon T have a state that by the act of —_ 
. Congress approved May 14, 1890 (26 Stats., , 109), special provision was | _ 
made for townsite entries of lands in. ‘Ob ahomn: Section one of this - - 

act provides t that certain portions of the public lands i in Oklehoma may as 


Pogo 
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~ be entered as Pore forthe use and benefit of the occupants: thereof Bn 
by three trustees to be appointed by the Secretary of the Interior for . 
that purpose, and when the entry shall have been made the Secretary 
of the Interior shall prescribe regulations for the eueance of the trus- 
tees in the proper execution of their trust. = i 
Section two prescribes what shall be taken as evidence of occupancy 


 . by lot claimants. 
Section three relates to conveyances of church lots, and section four . 


directs— 


That all lots not disposed of as hereinbefore provided for shall be sold under the 
direction of the Secretary of the Interior for the benefit of the municipal government 
of any such town, or the same or any part thereof may be reserved for public use as - 


sites for public buildings, or for the purpose of parks, if in the judgment of the Sec- _ 


retary, such reservation would be for the public interest, and the Secretary shall. _ 
execute proper conveyances to carry out the provisions of this section. 


‘Section six prescribes the manner of adjudicating the entries, and 
directs that “when final entry is made, the title of the United States 
to the land covered by such entry shall be conveyed to said trustees for 
the uses and purposes herein provided.” 

. Section seven provides that the trustees appointed by the Secretary 
_ of the Interior shall have power to administer oaths, to hear and deter- 
mine all controversies arising in the execution of said act, and they are. 
required to “keep a record of their proceedings which shall, with all 
papers filed with them and all evidence of their official acts, except con- 
_-veyances, be filed in the General Land Office, and become part of the 
records of the same.” The trustees, by said section, are allowed such 
compensation, clerk hire and traveling expenses as the oar y of the 
Interior may authorize, not exceeding a certain amount. 

On June 18, 1890, instructions were issued by me to guide the trustees. 
in the execution of their trust. (10 L. D., 666.) Among other things, 
appeals were directed to be allowed to iieerested poe from any. 

judgment made by said trustees, ete. , . 
_ On May 8, 1891 (12. L. D., 612), the above paragraph of instruction 
was amended by adding thereto the following,— | 


and a failure to appeal as herein provided shall not be construed as a waiver of, or — 


‘to prejudice the rights of either party, nor held to preclude suits in the courts in case 


_ the party entitled 4 to appeal desires to pr oceed i Jn that manner for the purpose of set- 
tling the title to the lot or lots in controver sy. 

A complete history of the legislation of Congress, 4 the adj udica-, - 
tion of the courts on the subject of the disposal of the public lands, may 
‘be seen in the addition al instructions under the act in question. (13 


~~ LD, 9). 


| These last named iiateietans were given wnat to show that that 
“part of my instructions found in 10 L. D., 666, directing the allowance 

of appeals from 4 # judgment ot the trustees, was maintained by pre. 

‘cedent. pe ee 8 he a: : , ae 


1 
.-: 
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“tt seems #01 me, if. the: inétructions heretofore. given are correct, and . : 
such as are authorized under the act, it follows that the views taken by’ 
the townsite trustees, that the government is not ‘interested after the | 


patents have been given said trustees, are incorrect. 


Section four of the act in question provides that after the lot: holders 


~. have received deeds from the trustees, the surplus lots within the town- 


| “site shall be sold under the direction of the Secretary of the Interior ~ 


. for the beuefit of the municipal government, or he may. reserve ‘the e | 


aoe - game, or any part thereof, for public use, etc. 


. . This provision, directing me to dispose of surplus property, has refer- : 
| ence to the property inside the townsite remaining after the trustees: 
“have deeded the lots to the holders thereof. Of course, the trustees - 


— have no authority to make deeds for any of these. lots until, in pursuance ee a 


"of the provisions of the act under which they were appointed, theyhave 


, received froin the government the patents for the lands. . 


By reference to said section four it will be noticed, not only that ie: ‘2 
ie Secretary of the Interior is authorized to dispose of surplus lots and |— 
"property, or to reserve the same for public parks, but that he ‘shall ~ 
execute. proper conveyances to carry out the Pen of this: Sec: ee: 


tion.” 
Tf, as intimated by the eee title oad from ithe eee 


when the patent tor all the lands. witlun the townsite entry was issued 4 


to the trustees, the Secretary of the Interior would be powerless to 
“execute proper conveyances, ete.”, or, in fact any kind of conveyances, — 


The purpose of the act was to afford a speedy way by means of : ts 


trustees, in which townsite claimants could secure their homes. The | 


- act makes all these cases special, and the trustees are to take and bold | 


the title of the government under the ‘direction of the Secretary. of the “ 


ick ‘Interior, merely for: convenience. If this was. not true, the act would — 
not. have provided that-under the direction of the Secr ee, the one | 


reas lands should be disposed of. 


The trustees appointed under t this act ¢ are trustees of the een : 
- for the purpose of carrying out the trust created by: the act, and ‘from — 


_ the general scope of the-act, I think it is clear that. Congress intended 
that this Department, char ged by'g general law with the disposal of the 
public. domai iD, should. exercise a supervisory control over the execution : 
of said trust. — 


The issuance of patents in ‘auch ¢ cases is not eine a . disposal of — 


_ the land; it only placed the title in such a condition that it might be ae 
| “conveniently transferred. and the land be giepeced of su actual holders 


3 under the townsite. law.. 
. The title of the yovernment aos: ne actually pass until the trustees 
: have conveyed the lands to the individual owners, and up to that time 


: . the United States has: jurisdiction. thereover. . These trustees: are ap- 


F -. pointed by the government for the purpose of carrying out the trust. | 


declared ee: the act. They a are > engaged in the pup eonvgy and if: a 


.- neys. 
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attacked i iD the cour ts should be defended or the United miaes attor- - 


Entertaining these views, I ai not deem it necessary to formulate 
answers to the questions propounded by Mr. Foster. You will direct 
- him that if suit be entered ag alnst the townsite board, he will at once | 
notify you of the fact, and when you have called the attention of the 
| Department thereto, the Attorney-General will be requested. to direct — 
the proper district attorney to appear on behalf of said board.. The | 
letter of the 19th of February, 1892, to the Seer etary of the Townsite 
Board No. ee Oklahoma City, refer red to by you, is clare recalled. 


ABANDONED MILITARY RESERVA TION—IMPROVEMENTS. 
Fort CRAWFORD. 


The improv ements. on an abandoned military, reservation may be sold. separately 


under section 3, act of July 5, 1884, where the lands on w hich ae stand are 


not subject to disposition under. said act. 


7 Secretary Noble to the Commissioner ve the General Land Office, Marek . 
| 18, 1892. | : 


| By istter of December 30, 1891, you asia to be. instructed as to 
what disposition shall be ade of the’ buildings pertaining: to the Fort 
- Crawford military reservation, and the lands surrounding them. . 
It seems this reservation, which was created by executive order of | 
March 12, 1884, embraced something over eight thousand acres of land, 
‘ all within the limits of the Ute Indian. reservation in Colorado. . A 
portion of the military reservation was abandoned by the authorities 
and turned over to this. Department by the President's order of July 
22,1884. As to thése lands, it was held that they did not,come within 
the scope of the act of July 5, 1884, (23 Stat, 103) providing for the dis-. 
position of: abandoned wilitar °y reservations, but were to be disposed 
of under the act of June 15, 1880, (21 Stat. , 199) making provision for 
the disposition of the lands in said ee Indian reservation. (L. Vv. 
‘Bryant, 3 L, D., 296). 3! 
By the President’s order of Oetapes 2, 1890, the eamennden of the iands | 
in said military reservation were tur ied over to this Department for - 
disposition. under the act of. July 5, 1884 supra. Upon the sug gestion 
of this Department in letter of October 9, 1890, that these lands could 
“only be disposed of under the act of Congress of June 15, 1880,” the 
order was so changed as to read “ for disposition under the act of : wy 
| 5, 1884, or.as may be otherwise provided by law.” — 
—. You now ask to be instructed as to what disposition shall be made of — 
| the buildings pertaining to said post, and the lands surrounding them, 
but express no opinion on the premises anil make no suggestion. It © 
would be of great assistance if, in matters of this kind, you would. give 
your, views on the ) questions involved. , , : 
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oe ne very siratise to , the one here presented a arose in connection | 2 : 
Sih the disposition of the land within the Fort Dodge. ‘military reser- 


vation. The holding of your office ‘that ‘such part of said reservation _ 
as was made up of. Osage Indian lands could be disposed of only under vt 


- : the act of May 28, 1880, (21 Stat., 143). and. the action directing the 


. local officers to low filings therefor under said act, “ with the excep- 


tion, however, of tracts upon which buildings. were erected by the gov- 


- es srumeat for military purposes. are located, ” which tracts were declared. i 


- to be reserved from disposal until such buildings should be appraised : 
, and sold was. approved by this Department. - - Hiram Wing (10 L. D., | 


602). That decision not only recognized the authority to reserve from - 


: disposal the land upon which such buildings stood, but also the attthor- a 
ay. to sell such buildings. It was said: oe ne 
Section three thereof (act of J uly 5 dD, 1884) directs the Secretar ¥ ‘of ine Interior to: . 
“-eause such buildings to be appraised and sold to the highest bidder for cash, | 
Said section three provides first for the appr aisement of improve- 
“ments, buildings, etc., and the sale thereof, together with the’ tract or 
lot. on which they stand, by the Secretary of the Interior. and then Pre 
| vides as follows: | 


or he may in his discretion, cause the improvements to be sold separ ately, at ‘public 

sale for cash, at not less than the appraised value; to be removed by the, purchaser’ 
| within such time as may be prescribed, first giving the sixty days public notice be- 

fore provided; and if in any case the lands and improvements, or the improvements. 

separately, as the case may be, are-not sold for want of bidders, then the Secretary 
of the Interior may, in his discretion, cause the same to be re-offered for sale, at any 
. Subsequent time, in the same manner as above provided or may cause the same to be 
sold at private sale at not less than the appraised value. 


| The provisions of this act are broad enough to iuelude the disposi- 

tion of buildings situated as these in question are,.and the fact that 
the land upon which they stand may not be sold with them ‘is sufficient 
_ reason for the exercise of the discretion of the Secretary to cause the 


sale of such improvements separately.. You are therefore instructed 


that said buildings and improvements will be disposed of under the | 
_ provisions of said act of July 5, 1884, quoted oe and gen will take 
such steps as may | ‘be. Resessaly to that end. | 


_ PROCEEDIN Gs BY THE GOVERNMENT—PREFERENCE RIGHT. 


— 


| BARBOUR 0. BONNEY : ET “AL. 


| “section 2 , act of f Msg us 1880, that the contestant shall pay fie fees of the land - woe 


- office i in the proceedin, gs. that result i in cancellation. 


| ae | First Assistant besitos Chandler ‘to the Commissioner of. the Retest - 
ma | band. Office, March 23, 1892. | | 


1 have eonsidered ‘the appeal. of. George He Barbour, ‘from’ your ae a 


> a dated February 7, 1891, rejecting his claim for the. S dof sec- . 


tion 21, ea 21. ame R. 4 By Helena, aaa and allowing: Lewis E _ : 


ee ee ter ue, We am eet / - 
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_ Bonney to make homestead entry of the SW 4, and Thomas F. Burns — 
- .to make homestead entry. of the SE 4 of said section, under their sev- - 


eral applications filed in the local office on October 21, and rejected 
two days later by the local officers ‘for the reason that one George H. . . 


. Barbour has a preference right of entry by: vir ‘tue of having initiated 
contest proceedings prior to action of the government.” 

It appears that said tracts were covered by a desert land entry of 
one Henry O’ Hagan, which was canceled by your office on October 18, 
- 1890, and hence were open to the homestead applications of Bonney 
and Burns, subject to the legal rights of any other persons. 

The local: officers rejected the homestead applications because said 
Barbour had a preference right of entry, on account of having initiated 
contest proceedings against said desert entry “prior to proceedings by . 
- the government.” This was clearly error on the part of the local offi-- 
cers, for it appears that said Barbour did not contest said desert entry, 


. but the same was canceled by your office upon proceedings initiated by 


the government. It is insisted by Barbour that he offered to contest 

. said desert entry, but was dissuaded from doing so by the register, be- | 
- eause the entry could be canceled more quickly by proceedings by the 
government and at less expense. Conceding this to be true, Barbour 
could acquire no preference right by any proceedings initiated .by the © 
government, and without any expense to him. It is one of the condi. — 
tions precedent to. securing a preference right of entry under section 2 — 

of the act of May 14, 1880 (21 Stat., 140), that the contestant “has. 

_ paid the land office fees,” in the contest which results in the cancella-.. 
tion of the contested entry. Thereis no pretense that Barbour paid a 
cent of fees, aud the fact, if it. be a fact, that the register dissuaded 
him from contesting said. desert entry, on account of the expense, . 


and he acquiesced 1 in said advice, can give him no preference right of 


— entry over the homesteaders Bonney and Burns. If the latter are not 
acting in good faith, their entries, when allowed, may be contested. by. 
any one under the rales of practice prescribed 6s this Department. 
No error is shown in your decision, and it is therefore affirmed. 


RAILROAD GRANT—INDIAN OCCUPANCY—SETTLEMENT RIGHTS. 
SCHULTZ. v. NORTHERN PACIFIC R: R. Co. 


No settlement rights can be-acquired on land subject to Indian occupancy, and 
| where lands in such condition fall within the grant to the Northern Pacitic, the 
. title ther eto passes to said company subject to such occupancy. 


: First Assistant Secretary Chandler to the Commissioner of: the General 
| Land Office, March 24, 1892, | 


; q hae considered the case of Helmuth Schultz v. Northern Paciae. 
BR. R. Co., on appeal from your decision of November 15, 1890, involving 


_ the NE. 4 of the NE. 4, Sec. 15, T. 135 N., RB. 53. W. | Fargo land. diss 


- trict, North Dakota, 
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<a 


| Tt appears: that. on ‘October. 29, 1881, Schultz are entry under the. ae 
es “homestead. law of the SE. 4 of Sec. 10, town and range as above, and ss 
that on February. 23, 1882, final certificate was reel’: and rage eu Le 


aE the entry was patented: to him. | 


-  -December 27, 1889, the local officers | tw aneinitied to you the verified a - 
. petition of Schultz ee for permission to surrender his patent, ‘Telin- © 0... 
quish the NE. 4 of the SE. 4 of Sec. 10, embraced therein, and. amend — 


his entry, taking in liew of the tr act relinquished the N E. 4 of the NE. 


—  £ of Sec. 15, same town and ranges as above. — 


He set forth in said petition that he had valuable ae revenues upon 
the tract in section fifteen, and had established his residence ' on the. 


said. tract in 1869. In view of said allegations, you, on J anlary 14, 


: 1890, on account of said tract being within the grat to the Northern 


: Pacific railroad, directed: that a Boaning be had to ascertain the rights” | 


of the respective parties. 


The local officers decided in favor of the daplicsins O11 re ground of 


 ocenpaucy and settlement upon the land prior to survey, and the loéa- 


tion of the railroad grant, and recommended the petition to be allowed. 
~ You reversed the action of the local officers and declined to allow the | 
vas, relinquishment, and amendment to be made, on the ground that the’ - 


land in section fiftéen, was within the granted limits of the Northern 


Pacific railroad, whereupon the petitioner appealed, 23 ae 


‘The land in question, viz., the NE. 4 of the NE. 4 , Sec. 15, and She ~~ : 
lands in North Dakota, = athe what was icnowh asthe Indian. ~~ 


country. Under date of July 2, 1864 (13 Stat., 365), Congress con- ee 


ferred a grant to. aid in the construction of the N orthern. Pacific rail-- 


i road, and on February 21, 1872, a map “of general route was ‘filed and wees | 


- the ists embraced in said grant withdrawn from. settlement, entry or. - 
sale | 3 7 

AT the time Said act was passed, the uth title was pot extin- : 

+ guished and ‘the Indians had the right of occupancy and use of the 7 
‘land subject. to the dominion and control of the government. The rail- | 

7 road. company could only: take the lands granted subject to this right of 


| occupancy by the Indians, and such right could not be interferéd with ay 


. or determined, except by the. United States. No private individual 
-_ could invade such rights and be pr otected by. the government. 


The right of the United States to dispose of the fee of lands ‘oceu: - ass 


aS pied by Indians has always been recognized by the United States 


_- supreme court from the foundation of the. ee Beecher V. Pe sae 


Wetherby (95 U. S., 517-525)... | | 

- Therefore the fee to the lands being in the nr States, the act of | 

_ 1864, operated to pass the same to the railroad company papier of ee 
~ course to the usufructuary right of the Indians. 7 
Congr ess in the grant to the company not unmindful of fe Indian 
ee title to the lands granted, stipulated for its extinguishment. as rapidly a 
as public policy, and the welfare of the Indians would permit; therefore 7 
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-. in compliance with. this pledge the United States by various steps ‘pro. 


cured the relinquishment of the Indian title and thus the eae. to the | 
railroad company was relieved of the Indian claim. : - 4 
This case appears to be identical with that of Buttz v. Northern Pa- 
-_ettie- R. R. (119 U.S. , 53), in which the court held in effect that while 
the Indian title was in force no settlement rights could be initiated and 
that as soon as the same were extinguished ae e Tig Ys of the: railroad — 
attached to the eranted lands. — | 
_ In the case under consideration. Schultz éisi ns: a have settled upon 
cand. oveupied the land in 1869, five: years after the erant tothe railroad 
company was made, and while the right. of the Indian occupation was 
still intact. The appellant could not initiate any tight to the land in 
question so loug as the Indian title remained wnextinguished, and when. 
it was extinguished the right of the company attached to the alternate © 
sections and the appellant-.could never afterwards acquire any rights 


. against the company by virtue of his alleged settlement. 


Your decision rejecting Schultz’s petition to amend his entry i iS 
firmed. . , : 


‘UNITED Srares v, SMITH. 


"Motion for review of departmental decision of November 11, 1891, 
13 L. D., 533, denied by Sas al Noble, March 25, 1892. 


_ SISSETON AND WAHPETON INDIAN LANDS. 
| CIRCULAR. 


, DEPARTMENT OF THE ; INTERIOR, | 
} GENERAL LAND OFFICE, | 
 Meaegton | Des March 225 1892. 


‘RueisTERS AND RECEIVERS, 
Fargo, North Dakota, and Watertown, South Dakota, 


GENnrLEMEN: In view of a proclamation to be hereafter issued by 
the President, opening to settlement and entry the unallotted lands 
embraced within the limits of the Sisseton and Wahpeton (Lake Trav- 
erse) Indian reservation, in the States of North Dakota and South Da. 
kota, you will consider sections 28 and 30 of the act of Congress ap- - 

| sa March 3, 1891 ae eee pines ae 1039), which read as fol- 
| "Sec: 28. That any religious | sooty: or other eupanieion now ‘occupying under 
_. proper authority any of the lands by said agreement ceded, sold, relinquished, and con- 
veyed shail have the right for a period of two years from the date hereof, within 
which to purchase the lands so occupied not exceeding one hundred and sixty acres” 
in any one tract at, the epee part therefor by the Une States under. said agree- 
ment. | : me 


er 5 


nae an "DECISIONS ‘RELATING 70 THE. ‘PUBLIC LANDS. +808 a 


“Bec. 30. ‘That ‘tre janis by ae agreement eeie sold, melinqudslied: ad acotiveved i : 


a the United States shall immediately, upon the payment to the parties: entitled — 


thereto of their share of the funds made immediately available by this act, and upon. a 
the completion of the allotments as provided for in said agreement, be subject only 


to entry and settlement under the homestead and townsite laws of the United States, 
excepting the sixteenth and thirty-sixth sections of said lands, which shall be re--. * 


served for common school PUTposes and be subject to the laws of the State wherein, — 


located: 


Provided, That. patents shall not i issue nutil the settler or Babyeaiaa shall have paid. - 


| rs to the United States the sum of two dollars and. fifty cents per acre for the land | 


taken up by such homesteader, and the title to the lands so entered shall remain in the - 
- United States until said money is duly paid by such entryman, or his legal representa- 
_, tives, or his widow, who shall have the right. to pay the money and. complete. the 


entry of her cleceased susan in’ her own. ane and sh all receive patent for the’ . * 


Same, 


; Any religious society or other organization wishing to. purchase ally ee 


_ of these lands for religious uses, must make proof after six-weeks ad-._ 
-_vertisement, of its proper occupancy of. such lands on Mareh 3, A891, °° 


and pay for the same, at the rate of two dollars and: fifty cents pers” 
| acre, within two. years from the date. aforesaid, such being the price, |. 
_ time and terms of payment thereof fixed by the Honorable Necretary of i 


the Interior under section 35 of said act.. os — 
No other applicant will be allowed to Ties: an entr y of these lands, 

os who does not possess. the qualifications required. in the case of an or- 
|  dinary. homestead: entry under existing law, except in cases of town: 


sites. The homestead applicant must reside upon and cultivate and — = a 
improve’ ‘the tract embraced in his entry for the full term of five years; . < 


except in case of commutation under section 2301, Rev. U.S. Stats., as 


_. amended, but the rights of honorably discharged soldiers and sailors i: - 
in the late war, as defined in sections 2304 to 2309. of the Revised Stat- 


: utes of the United States, are not abridged by the section 30, of the act = | 
Tecited, except as to the payment required therein. » 2 
The sum of $2.50 per acre must be paid by each settler at the time: 


of making final proof, for the land taken in addition to the fee and com- a . 


_ missions on double minimum land provided by law. 


The lands in North Dakota will be attached to the land office ae | : - 
Fargo, North Dakota, and those in South Dakota will’ be attached to | 


the land office at Watertown, South Dakota. . | 
- The new survey of the. seventh standard parallel or boundary fae - 

between the States of North and South Dakota across the Lake Tray- 

erse reservation, makes it necessary to have certain supplemental: sur- 

veys made. showing the connections of the previous township and sub- 

- divisional surveys with the new: boundary i in order that amended plats . 

nay. be prepared showing the areas of the fractional lots adjoining the 

: ‘boundary, and north and south thereof... | 

» Until such supplemental surveys shall have been made and: simended ; 


2 plats prepared, it will not be possible to state definitely the areas’ of, 8 


- or to properly describe the tracts along the boundary, which fall respec- oe 


= - tively within. the Farg o and Watertown districts. The N. 4 of the N.g) 7 
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sof Aections! 28, 29 and 30, township 129, range 49, arid sections 25 to 30 — 
inclusive in township 129, ranges 50 to 54 inclusive should, therefore, : 
be withheld from entry until such time as the supplemental surveys 
above referred to shall have been made, and the amended plats thereof = 
filed in your offices. — | 
| -The townsite laws referred to in the thir tieth section of said act and 
generally made applicable to these lands are embraced in sections 2380 
to 2394 of the Revised Statutes, inclusive, which , together with the nec- 
_ essary instr uctions, were published in cir cular form by this ollice, uner 
date of July 9, 1886 (5 L. D., 265). | 
- . Of the three separate and distinct methods thus provided for the ac- 
: quisition of title to public land for townsite purposes, the first (sections. 
. 2480 and 2381) is exercised only in rare aud exceptional instances. And 
_ the second method (sections 2382 to 2386, inclusive) has fallen into dis- — 
use because of the fact that the third iiethod (sections 2387, 2388 and 
2389) is more speedily, unlimitedly and economically ang antseone to 


"the town- lot claimants in the matter of acquiring titles. Concerning 


‘the requirements to be complied with in making an entr y under said . 
_ third method, which you will recommend to be employed in all cases, 
nothing remains to be said in addition to what is set forth in the above- 
cited circular, except that the minimum price of these lands, for town- 
site as well as for homestead purposes, is two dollars and fifty cents per — 
acre. The ordinary homestead and cash blanks will be used for original 


7 and final homestead and townsite entries under the foregoing act, ref- 


erence being made thereon to the act of March 3, 1891, Lake. Traver se, 

lands. . 

-. In addition to the usual affidavits eaeiea of homestead applicants a 
must be one stating that the applicant did not enter upon and occupy 

any portion of the lands described and declared open to entry in the 


_ President’s proclamation dated (insert date of proclamation) prior to 


_ 12 o’clock, noon, of (insert date when lands are opened to settlement). 
You will nee open a new series of numbers for these entries. | 

A schedule of lands within the Sisseton and Wahpeton (Lake Tra- 
verse) Indian reservation, in the States of North and South Dakota, — 
having been published by this Department. on February 8, 1892, (addi- 
| tional copies of which may be had upon your application), it is deemed : 
7 unnecessary to reprint said schedule in connection her ewith. 

These instructions it must be understood, are not to be acted upon 
by you for the allowing of entries, nor will settlement be admissible,. 
until after the time which shall. be fixed therefor in the President's. 
- proclamation to be hereafter issued as first above stated. 
ae one yy | : 

Tuos. H, CARTER, 

— Commissioner. 

Approved: Mgt Oa a 
JouN W. Nosiz, 

a | "Secretary. 
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SECOND HOMESTEAD ENTRY—MORTGAGEE. 
RIPLEY v. CAUFFMAN ET AL. — 


A second homestead entry under section 2, act of March 2, 1889, cannot be heid to 
relate back to a former entry of the same tract, and thus affect a re-ingstatement — 
of said entry. 

A mortgagee is not entitled to oe the status. of an innocent purchaser without 

notice where there is a contest of record at the date of the execution of the mort- 

gage, : 


First Assistant Secretary Chandler to the Comitevoner of the General | 
Land Office, March 26, 1892. , 


On ether 28, 1886, Asher Cauffman made commutation cash entry 


| (No. 3449) for NE 4, section 30, T. 3 N., R.32 W., at] McCook, Nebraska. 
. -—His original homestead ne for id land oe mace ace 4, 18384, 
which was under contest made by Allen J. Bleckycod. at the date of | 
‘said entry. | 
On said October 28, 1886, Cauffman mpttdae ged said tilde Frederick 
| Ripley to.secure a ote of about $400. . | 


On May 21, 1889, said entry Was canceled for non- Poometnaes with. | 


_ the law as to fouidence, | 

On April 9, 1890, Cauffman made homestead entry (No. 9548) for sate 

~. land under ie second section of the act of March 2, 1889 (25 Stat., 854), 
and the act of May 14, 1880 (21 Stat., 140). The said Blackwood failed ; 

_ to exercise bis prefer ence right under said last Tucnuoned act, andi is no. 

_ longer i in the case. , , 

- On August 7, 1890, said Asher Cauffman relinquished his entry to the 


- United States, aad: on the same day his an Simon He ee made. 


homestead entry (No. 9659) for said tract. . | 
On August 26, 1890, said Frederick Ripley filed in the local office his. 


affidavit. and. snotien that you re-instate and pass to patent the said. 


commutation cash entry of Asher cane on. the erent that his 
_ homestead entry (No. 9548)— | 


| having been allowed under the act of May 14, 1880, the sight related back aid per- 
fected the final proof submitted by the entryman, consequently the entryman could 


'. not thereafter relinquish said homestead while the conveyance of the land by mort- — 


gage to this applicant and others remained. unsatisfied and of record. 
This motion was denied by you October 4, 1890, and on motion for 

review, you re-affirmed that decision by your letter of January 23, 1891. 
An appeal now brings. the case before me. 

The contention of the mortgagee in this case cannot be sustained. 

_ The third section of the act of May 14, 1880, does not apply to an orig- 

inal entry which has been forfeited and canceled for non-residence, | 


~The second entry of Cauffman (No, 9548) cannot be made to have the | - 
effect of relating back and re-instating the former entry. 


_ Asher Cauffman exercised a right recognized by the first section of 
‘said act of May 14, 1880, when he pene aera his second aa and | 
-14561—VvoL 14—§20 | 
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the land was then “open to settlement and entry without further action 
on the part of the Commissioner of the General Land Office,” by the 
express provision of said section. 

When Cauffman made his mortgage he had only an equitable title to 
said land, against which a contest was then pending, which was liable 
— to be decided aoaitiee him. As this contest was a matter of record at © 
the local office, Ripley is chargeable with notice of its pendency. He 
is not an innocent purchaser without notice, eR LY v. Sanford (11 
L. D., 123), - 

He iS a conditional incumbr ancer, to whom the agente of caveat. 7 
emptor applies, and has no rights not ‘eartied by the entryman. George © 
Hague, et. al. (13 L. D., 388). | aan 

Your judgment is affirmed, 


CON TEST—ACTION OF LOCAL OFFICE—~-RELINQUISHMENT. 


BROWN v. HENDERSON, 


The failure of the local officers to take appropriate action upon an apeneer on to 
contest an entry does not impair the right of the contestant. | 
The right of a contestant to proceed against an entry is not defeated by its subse- | 


quent relinquishment. 
A relinguishment inures to the benefit of a contest if filed as the result thereof. 


First Assistant Seer etary Chandler to the Commissioner of Land ai 
March 28, 1892. 


On November 5, 1885, Lewis F. Pate made homestead entry (No. 
4841) for the NE 4, section 25, T. 2 N., R. 32 W., at McCook, Nebraska. 

On February 15, 1887, Ces EK. Brown filed affidavit of contest 
against said sate, alice abandonment by Pate, which was held sub- 
ject to a previous contest by Burdett Lufkin against said entry on the 
Same ground. 

On April 2, 1887, Lufkin’s content was dismissed for his non-appear- 
ance, on motion of said Brown, and the local officers, instead of issuing 
notice upon Brown’s affidavit of contest, eae sent it to your 
office with other papers. | 

On May 9, 1887, William Henderson filed Pate’s relinquishment of © 


his entry, and was allowed to make homestead entry (No. 7591) of ae oa i 


tract. 


land and affidavit, Slaamiie preference right under his contest. His 
application was rejected on account of Henderson’s entry, and an. ap- 


. - peal was taken by Brown July 10, 1887. 


By letter of July 30, 1888, you held that Brown’s contest inured to 
his benefit, and allowed him thirty days to apply to perfect his entry 
after notte, and ordered that Henderson should show cause why his 


On June 25, 1887, said Brown filed homestead application for said 
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: "oniee should nt be canceled as In conflict with Brown’s } pr efer ence 
right. Thereupon Brown again pea august 6, 1888, to make home- 

stead entry of said tract. | | 
On September 10, 1888, ‘hearing was had bétote the local officers, | 

when the parties Sopcatel and testimony was submitted. sie 

_. On September 21, 1888, the local Ouigers decided the contest in favor | 
of. Henderson. 

An appeal was taken by Brown and oe your letter of October 22, 
1890, you reversed their decision, held the entry of Henderson for can- 
cellation, and allowed Brown to perfect his entry. On February 10, 
1891, you re-affirmed your decision on motion for review. 

AW appeal now brings the case before me. _ 


The specifications of error allege, inter alia, that the Gam missioner: a 


. erred in his finding that by Brown’s affidavit of contest, upon which no az : 


- summons ever issued, and of which Henderson had no knowledge, © 


4 Brown acquired a right aS against Henderson, an actual penitoy onthe | 


& tract. 


The records show bat Pate’s siinguieninones is wt ‘ittent upon the back 


= of the receiver's duplicate receipt (No. 4841), issued to him at the date — 


of his entry, and that his execution of it was acknowledged before a w: 


‘notary public December 23, 1886, which affords indirect evidence that. 


he had then determined to seantion his entry whenever he. could sell 


out. As Lufkin made default of appearance on April 2, 1887, when the 
hearing between him and Pate was to be held, if shows. in absence of 


i any explanation, that his contest was notin good faith. It follows that. : 


Brown was the only bona jide contestant of Pate’s entry. 
On April 2, 1887, Brown filed a motion with the local snicors that 
notice issue; on his contest affidavit of February 15, 1887, to said Pate — 


fora hearing, Lufkin’s contest having been then dismissed. Thismotion . 


Was apparently neglected. The negligence of the local officers to take 
| appropriate action upon Brown’s application to contest did Don impair ~ 


his rights. Hawkins v Lamm (9 L. D. 18). 


- Brown’s right to proceed under his. contest could not be defeated by. 


the subsequent filing of Pate’s relinquishment. Webb ». Loughrey a - 


LD. , 902). 
| “The evidence slddhicad at the hearing by Brown shows that Pate 
“finally abandoned the land in March 1887, the next day after a con- 


~ versation between one of Brown’s witnesses and Elias Cottrell, who 


.. Was one of Pate’s friends, 1 in which the latter was informed of Brown’s 
eontest. 

It is.a fair presumption, under the circumstances, that Pate’s final 
“abandonment of the land and subsequent sale or surrender of his relin- 
‘quishment were occasioned by Brown’s contest, and therefore that. 
‘Brown was entitled to his preference right aader the act of May 14, 


1880 (21 Stat., 140). Pate’s relinquishment was put into Cottrell’s hands, aw 
3 who oe it to seoneorson for the latter’s note, which was unpaid at the oe te 
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! date of the hearing, from which inferences might be iene as to the: 
bona fides of the transaction. However, I do not see how the right of © 
_ Brown can be ignored. It must take effect by relation as of the date 
when his ou affidavit was filed Westenhaver v. Dodds (13 I. D.,. 
196), | 
As his affidavit was filed. February 15, 1887, and Bender son did not: 
make entry till May 9, 1887, the for mere. application to enter should be 
~ allowed, and the latter’s entry should be canceled. 
Your judgment is affirmed. . 
MINING CLAIM~JUDICIAL PROCEEDINGS. 

-Srnver Kine Lope. , 

‘On the termination of judicial proceedings the local -office should make the entry 


conform to the decree of the court, and the entry should not be allowed in the 
absence of the judg ment roll. on 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 29, 1892. 


On n July 13, 1885, the owners of the Silver King Lode cre No. 
4746), filed an adverse claim against the application for a patent made 
by the owners of the Sanquoit Lode (survey No. 3924), at Glenwood 
Springs, Colorado, for a part of une land claimed by both of said par- 

ties. 

Suit was brought by the adver: se claimants in the district court of | 
. the fifth judicial dis trict of Colorado, to determine the question of the 
right of possession of said land in conflict. 

In July, 1886, said court rendered judgment by stipulation of the at- 
torneys for a parties, by which the northerly part of said land in 
conflict, containing 2.64 acres, was awarded to the owners of the Sil- 
ver King Lode, and the southerly part, containing 1.67 ares was 
~ awarded to the owners of the Sanquoit Lode. 

On December 23, 1887, the owners of the Silver King Lode made 
application for a patent, including the 1.67 acres awarded to the San. 
qwoit Lode, and on June 25, 1888, were allowed to enter the same—_ a: 
(mineral entry No. 166). 

‘On July 20, 1888, the owners of the Sanat Lode made application ; 
for a patent “exclusive of conflict with survey No. 4746, 3.96 acres,” and 
on December 18, 1888, were allowed. to enter the same—(ininera ul entry 
No. 188). 

By your letter of Febrnary 6, 1891, to the. local officers, you held it - 
was error on their part to allow ‘the aaunants of the Silver King Lode 
to enter all of said land in contest and covered by said judg ment, and - 

held their entry for cancellation to the extent of said 1.67 acres. "This 7 
judgment was reaffirmed by you on March 31, 1891, and ea 27, 1891, | 
on. oun. for review. — 
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aren spbal now brings the case Deron me. ; 
The judgment of the court in mineral cases is rtiele epee upon 


2H - the parties by section 2326, Revised Statutes of the United. — 


- which provides, anter alia, hae | 


After such judgment shall have been rendered, the party entitled to the possession — 


of the claim, or any portion thereof, may, without giving further notice, file a certi- :- 


fied copy of the judgment roll with the register of the land office . .-.. Where- _ 
. upon the whole proceedings and the judgment roll shall be certified by the register _ 
_ to the Commissioner of the General Land Office, and a patent shall issue thereon for 
the claim, or such portion thereof as the i aaa shail eppear from the decision of : 


. the court, to rightly possess. | 
_ It appears that a copy of the tiene roll i m iia case was not fled | 


with t the register by the owners of the Silver. King Lode when their 
entry was” allowed. It was error on the part of the local officers. to. 


' allow said entry in the absence of the judgment-roll. It was their duty: - 


to make the entry conform to the decision of the court, as shown, by. 
— such judgment roll, and then transmit the same to your eiiee: | in order 
that the patent might. also conform to it, as provided by the statute. 


It is contended in this case that.a suit has been brought to set aside 


said judgment, because the stipulation upon which such judgment. was - 


rendered was unauthorized by these claimants; and a record is trans-. 


mitted. of a suit brought to. vacate and set. aside said judgment, in 
which it appears that the defendants made default of appearance, But 
this record does. not show that the former judgment has been in fact 
vacated and. set aside; and if such were the case it would not help these 


* claimants, for it would then appear that the adverse claim had not been 


decided, but is still to be adjudicated. The said judgment eannot be. 


| attacked collaterally i in this Department, so long as it is outstanding 


— and in force, if the Court had jurisdiction which render ed tb. N ttle _ 
Lode v.. Texas Lode (14 L. D., 180, 185). | 7 
In. this case its Jnrisdiction has been. pr actically aaininted by these. 


. claimants by bringing suit to set aside the judgment on other grounds. : - 


Your EJudement is 3 aflirmed.. 
_PRE-EMPTION ENTRY~SECTION 2260; REVISED STATUTES. 
| BROWNEEE. v. SHULL. | 


A settler who has received final homestead certificate for 4 tr act is not within the 
‘second. inhibition of section 2260 R. S., where a subsequent. government survey 
=. ‘brings his improvements within the lines of an. ae acent tract, and he files there- : 
- for under the pre- -emption law. 


- 2 Seoretary N oble to the Commissioner of the General Land Office, Mareh - 


#9, I8I2. 


_-- On the 29th of Sentomber 1884, William H. Shill filed his pre- emp= 
tion declaratory statement for the SE of Sec, 18, T.208.,R.17 W, 
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Larned. land district, Kansas, aad on the 10th of March, 1887, Neiney 
M,. Br ownlee made timber culture entry for the same pad 

After giving due notice by publication, with special notice to Brown- | 
lee, Shill submitted his final proof at the local office on the 13th of 
June, 1887. Brownlee filed a protest against said final proof, alleging 
that Shill was not a qualified pre-emptor when he made filing for the 
land. Shill and his final proof witnesses were cross-examined by the 
counsel for Brownlee, as were also several other witnesses. rORuCet 
by him. No evidence was offered by Brownlee. 

A motion in behalf of Shill was made before any evidence was taken,. . 
to dismiss the protest, on the eround that it did not allege facts suffi- 
cient to invalidate said proof, that it was not corroborated by any wit- 
nesses, and that the timber Paltere claimant was a sister and member 


_ of the family of the register of the local land office.’ The motion Was 


overruled, and upon being renewed at the close of the evidence, was 
again overruled, to which ee) an exception was taken m Shills 
counsel. 7 


In a decision dated December 6, 1887, the register found in ee of a 


his sister, and held for rejection the final proof of Shill, and for cancel- 

lation his pre-emption filing. The receiver, in a decision dated May 28, 
1888, stated that the testimony clearly showed such. an amount of ae 
. ural growing timber on the section as to place the land in contr Oversy- 
clearly within the statute of inhibition, and not ‘subject to timber cul- 
ture entry. He also stated that two applications to contest the entry 
of Miss Brownlee had been filed in the local office, one on the ground 
that the land was not subject to timber culture entry, on account of the 
timber naturally growing thereon; and the other that she had failed to 
comply with the requirements of fie law under which the entry was 
made. He concluded by holding “that the timber culture entry of 
Nancy M. Brownlee for the tract in dispute should be held for cancel- | 
lation, and the final proof of Shill approved, and cash entry allowed. 
wpon presentation of final entry fees as required by law.” | 
- There being disagreeing decision by the local officers, you consid- 
ered the case under rule 48 of Rules of Practice, and rendered decision, 
therein on the 18th of. November, 1890, affirming the decision of the 
register, which held the declaratory statement of Shill for cancellation, 
and reversing that of the receiver, and holding the timber culture 
entry of Brownlee intact. An appeal from your decision brings the 
case to the Department for consideration. 

From the record in the case 1t appears that Shill, on the 19th of 
July, 1877, made homestead entry for the SW 4 of section 18, which 
was the quarter section immediately west of the lands in question, 
He constructed buildings thereon, and with. his family resided upon, - 
and cultivated the land until 1884, when he made final proof, and re- 
ceived final certificate, and soon after wards a patent for the land. | 
| (On the 20th of July, 1884, the township 1 in which said homestead IS de; 
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located, was re- ‘surveyed by the government, which showed that the 

buildings, wells, and considerable improvements of Shill were located 
on the SE 4 of. mia section, which tract was then covered by the tim- 
ber eultare entry of one Moses Tall, Jr. The new survey changed the 
east and west lines of the section aboat thirty rods further west, and. 
the north and south lines about three or four rods further south, and . 
put about twenty-three acres of Shill’s homestead, including his bade 
ings, wells, etc., as already stated, into the timber culture entry of 
- Tall. The improvements of Shill were not of a movable nature, and in 
order to save them, he procured the relinquishment of Tall’s entry, 
paying him $400 therefor. _He filed such relinquishment in the local 
office on the 29th of September, 1884, and on that day filed pre-emp:. 
tion declaratory statement for said iand, | 

The decision of the register states that patent for Shills homestead 
was issued on the 20th of April, 1884. It also states that his final — 
‘proof was submitted on the 12th of June of that year. Upon ‘an: ex- 
amination of the records in your office, I find that final certificate was 
issued on the 12th of June, 1884, and patent on the 20th of April, 1887. . 

Shill’s homestead final proof was made prior to the re-survey of the © 


township, and up to the time of such re-survey, he supposed he was | | 


_ living on the south-west. quarter of section eighteen, the land for which 
’ he made homestead entry in 1877. He so testified in his final proof, 
and as the section lines were then established and recognized, he testi- — 
fied truly. He was therefore guilty of no perjury or fraud in making 
such proof, and.when he made the proof and received his final certifi- 
cate, he had performed his part of the contract between himself and 
_ the government, relating to the land for which he made entry. He 
could then remain upon, or remove from it, as he saw fit, or he might > 
sell or dispose of the same, if so inclined. | 
After issuing to Shill a final certificate for the south- weet quarter of 


~ section eighteen, the government. re-surveyed the township, and took: 


twenty-three acres from the south-west, and put them in the south-east 
quarter section. _ Upon these twenty-three acres were about one thou- 
_.Sand dollars worth of buildings and improvements of Shill. The build- 
ings were quite extensive, but were mostly of sod, and could not be 


moved, neither could his wells, of which he had two, some a odd 


feet in ‘depth, properly stoned up.. | 
He testified that he had no desire for any land, except that which he’ 
supposed he had in his homestead, and that ie never should have 


oy sought to acquire title to the south-east quarter of the section, had not. 


the new sur vey placed his buildings and improvements therein. He 
- then found that he could procure the relinguishment. of the entry of 
~ Tall for that quarter section much cheaper that he could tear down his 
_ buildings which were thereon, and reconstruct them on the south-west _ 

quarter of the section, and he therefore took that course, and paid Tall . 
. $400 for his relinguishment, and. made pre-emption filing as stated. - 
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Section 2260 of the Revised Statutes pr egies what. per sons shall Ot : 
acquire or enjoy the right of pre-emption, and the second division of 
said section reads as follows: < o | 
Second. No person who quits or abandons his residence on his own land to reside | 
on the public land in the same state or territory. 
tees first and most important question to be determined in this case 
: Was Shill within this inhibition? Did he quit or abandon his resi- 
fea on his own land to reside on the public land? He established his _ 
residence on the public lands in 1877. During the first half of the year. 
1884, certain land which was public in 1877, became his own. Whenhe — 
made pre-emption filing for the south-east Sueres of section eighteen, . 
he did not quit and. abandon his former residence, but continued to re-_ 
side in his old home, without any quitting or abandonment. Whatever | 
moving there was in the case was done by the government, and not 


by Shill. Up to the time that the government issued patent for the — | 


land, it could haveraised the question that Shill had never resided upon. 
the tract for which patent was applied. Previous to that time he had 
made the proof required, without fraud or falsehood as the case then 
stood, and when patent issued, the jurisdiction of this Department over _ 
the land ceased. That transaction is closed, and its rights and wrongs 
cannot be adjusted in any subsequent dealings between the parties. A 
proceeding may be instituted to set aside that patent, but this Depart- 
ment has no jurisdiction in cases of that character, which must be deter- 
tmnined by the court upon their own. merits. 3 
- Had Shill purchased his homestead from a private individual, and 
afterwards found that he was residing wpon public land, would he have 
been inhibited from making pre emption filing for the land upon which | 
he resided? No moving would have been required to make him a, resi- 
dent upon the land for which he filed, and it could not be claimed that: 
he had quit or abandoned his residence on his own, to reside wpon the 
public land. I do not understand that the inhibition applies to land — 
acquired under the homestead act, with any greater force than to land 
- to which the title is acquired by purchase from a private individual. . 

Land becomes “ his own,” when a person secures title thereto by a deed 
from his neighbor, or by a patent from his government, and he cannot 
_ leave his residence thereon, to reside upon the public land in the same 
state or territory. He may, however, own a homestead upon which he- 
is not residing, and establish his peadcuice upon the public land. 

In the case at bar, Shill was not residing upon his homestead on the 
- 29th of September, 1884. He therefore did not then remove from his 
own land ‘to the public land. He possessed the qualifications required 
of a pre- emptor by section 2259 of the Revised Statutes, and was not 
inelnded in the inhibited classes mentioned in section 2260. — 

‘When he submitted his final proof Shill tendered the two hundred 
dollars required, in payment for the land, and he renewed the tender at 
the conclusion of the evidence in the case. His final proof also shows 
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a very ioronee compliance with the reqiirements of the pre- inten | 


Jaw, in the matter of residence, improvenients and cultivation, and every | 


“3 act-of his in: connection with this sane is characterized pas the utmost 
good faith. 


The evidence in the case would frat a eauaanions that. owing to the . 7 
natural growth of timber upon the section, the, land in question is not = 
Subject to entry under the timber culture ee That Ano” However; na 


is not before me for determination. 2 
There is no dispute as-to the facts of the case as sisted: and attr’ 
carefully considering them, my conclusion is that Shill was a qualified 


‘pre emptor when he filed fe declaratory statement for the land; that | 
his final proof should be accepted, and. that his administrator should be 


-allowed to complete the entry, by making payment as required by law. 7 
_ The decision appealed from is therefore reversed. | 
: This conclusion is arrived at on the peculiar facts of this case, brought 
about by the action of the government in changing the lines of survey, — 
and not by the. action of Shill, and the a anon is limited to the facts 
in this record: | 


“PRE- -EMPTION—SECTION A260, REVISED STATUTES. 
MANTLE v, “MeQuneny. 
ok contr act for the purchase of land “ies not bring the holder Ww ithin: the inhibition: : 


of section 2260 R. S., where the title to said land is hot: in the vendor named in 
the contract. . 


= First Assistant Séoretary y Chandler to the ‘Commissioner of the General 
| — Land Office, March 29, 1892, 


| I have eoastaeiea the case of. Joseph: i. Mantle ». Toh H. Me- 
- Queeney, on appeal by the former from your decision of September 29, 


1890 dismissing his protest and accepting the: final proof of the latter — 


for the W 4 of the SE 4, NE gof the SW 4, andSE4 ‘of the N MN , See, : 
» 9, T. 2.N., B..7-W., Helens. Montana, Jand district. | 
_. Your decision states the record and testimony fairly and cibaeaitialiy: 
and. upon a review thereof I find. no reason for disturbing Tour COneM: - 
‘sions. ! * ‘ 
Counsel for Mantle insist oe the contract between MoQueeney ead 


ano the Northern Pacific. Railroad Company for the purchase of section 5 
. of the same township constitutes him the proprietor of three hundred 


_and twenty acres of land, and that he cannot, under the statute, (See. 
2260 R. 8S.) pre- empt the Pe in controversy. | 
McQueen ey. says he has a contract for said section's 5. It is not offered 
in evidence, n nor are its terms given as to payment, nor what payment o 
has been made, The testimony shows that he was to fence the section 
- when directed to-do so by the company, and being so directed he had 
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fenced it and had grazed stock on it. The record shows that the title: 
to the land is in the government; that the land is covered by the grant 
to the Northern Pacific Railroad Company in its indemnity limits. © 

-McQueeney may have a contract enforcible in court, if first he shall 
pay for the land according to the terms of the contract, and secondly: 
the railroad company obtains title from the government. It is quite | 
clear that be is not the present owner or proprietor of the said section 5, 
nor has he a contract that can be. at present enforced. In Washington 

et al. vo. Ogden (4 U.S., 542, 1 Black, 450), this question was discussed. 
Here was a contract to sell certain land, but there was an outstanding 
contract with another party for the sale of the same land. This, by the 
terms of the latter contract, was to be surrendered and canceled, then 
the vendees were to make a cash payment, receive a deed and secure 
deferred payments by mortgage. Suit was brought by the vendor 
(Ogden) on the contract for specific performance. The declaration 
averred that the outstanding contract had been surrendered and can- 
celed; that plaintiffs were ready and willing to receive the money and 
“to deliver to the defendants a deed for the property.” The court 
- quotes and italicises the words in quotation here, and says __ | 


But there is no averment in the xarr that the plaintiff had a good and sufficient 
title free from all in cumbrance, which he was ready and willing to convey. 
The legal effect of a covenant to sell is that the land shall be conveyed by a deed fede 
one who has a good title, or full power to convey a good title, A sale ex vi termini is 
a transfer of property from one man to another. It is a contract to pass rights of 
property formoney. . . . ‘This defect in the declaration cannot be cured by the — 


verdict, etc. 

I do not see eae: the above rulings that McQueeney is the owner of 
section 5. He may be obligated to fence and have the right to graze 
the land, and may pay taxes on the improvements, but he could not com- 
pel the railroad to specific performance as it has not title as yet, nor 
could the road compel him to specific performance, as it could not offer 
a title that is “free from all incumbrances.” He merely has a contract 
- for a title which, if all conditions shall-be fulfilled, as between the rail- 
road company and the government, and then between himself and the 
railroad company, will entitle him-to become the “ proprietor” of the 
land. He now has legal oceuwpancy under that contract, but has not 
dominion of the land to do with it as he pleases, and is not the owner or 
proprietor of it. | 

The judgment appealed from is therefore affirmed. 
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TIMBER CULTURE con TEST—PREFERENCE RIGHT OF ENTRY. 


BARBER Vv ROWLEY. 


An application to make timber culture See of a quarter section, filed with a, con- 
test, precludes, while pending, the allowance of a similar appicunon filed hy an- 
other for a different tract in the same section. 


2 ir st Assistant Seoretary Ghawaie to the Commissioner. of ie: General | 


Land Office, March 30, 1892. 


a “On September 13, 1890, you. canceled the timber- culture entry of 
| Simon Goodenough, for the SW. 4 of See. 34, T. 8 N., RB. 11 W., Los — 
_ Angeles land district, California. S 
The entry was ganoeled upon the contest of Charles J. Barber. He | 


was duly. notified of the cancellation, and within thirty days after. 
~ -ward—to wit, on October 21, 1890—he applied to enter the tract by - 


: virtue of his preference nett. His application was rejected by the 


= local officers, because one Warren. E. Rowley had previously—to wit, | 
on October 9, 1890—been. allowed to make timber- culare om of ate - 
NW. 4 of the same section. | 


“Your decision of January-15, 19804, holds Rowley’ S eiity for ‘cheallee . 


. tion, in view of the prior and superior right of Barber. 


— ‘Rowley has appealed to the Department. He concedes that he was 
precluded from making entry of the tract contested by Barber, but con- © 
, tends there is no law or rule inhibiting his entry of any other tract. 


Section 2 of the act of May 14, 1880 (21 Stat:, 140), provides that any 
. - person who has contested, paid the Jand office fees, and procured the 


- eancellation of any tiiiber: culture. entry shall be eee thirty days - 
from notice in which to enter the tract. 3 

: Section 1 of the timber-culture act (of June 14, 1878, 20 Stat., 113,) 

oi provides that no more than one-quarter of any section shall be granted 
under the provisions of said act. , 2 

 . In view of the act last above cited, and of Babes application, filed: 

7 when he initiated contest, to make timber-culture. entry of the tract— 
which application took effect as of the date when filed (Lamb v. Sher- — 


man, 13 L. D., 289; Bludworth v. Augustin et ai., ib., 401)—Rowley’s 
application to aus timber- culture entry of any portion of said section = 
_ ought not to have been allowed. Your decision is affir med. 
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LOCAL OPPICE-SUSPENSION OF BUSINESS—APPLICATION, 


JouNsoN VD, VuLra. 





| "The Commissioner of the General Land Office may direct the su poreign ‘of all busi- 
ness at a local office that requires the joint action of the district officers, where _ 
the illness of one of said officers renders him unable to perform the duties of his © 
office; and no rights can be meatired by an application. . enter offered during - 
such period of suspension, > oy ee f : 3 


First. Assistant Secretary y Chandler to. ie aU loc of the General i 
bobs —- Land Office, Mar ch 30, 1892. 


eed A, 
fi fr aw i + 
r ' 


| May 20, 1890, your predecessor sent the following telegram to the © 
register of the local office at Fargo, North Dakota: ‘“ Keep the office — 
open for information only. san sacy no business requiring joint action 
of both officers.” | | 

‘This order was due to fie sickness of the receiver, which at that time 
rendered him incapable of attending to his official utes, : 

Just a week subsequent to the date of this order, and while it was in 

force, John Johnson applied to make timber sultan entry for the SW. 
 £ of Sec. 12, 1. 181 N., BR. 56 W., in said Fargo district. | 

On the same day, in ' obedience to said order, the register returned his 
application without action, other than the following as) enclosed 
with the application so returned: : 

I return herewith the timber culture application of John J ohnson, for. sw. + Sec. 
12-131-56, without taking any action thereon, for the reason that owing to serious | 
illness of the receiver, the Hon. Commissioner has directed that the office be kept : 
‘open for information only, and that no business be tr ansacted requiring joint webion 
of both officers. 

This letter was addressed. to Skuse said Morrill, ee cee for appli- 
cant. Some time after this, the receiver was permanently relieved — 
from duty, and a suecessor appointed, and on July 29, 1890, the office 
was again regularly opened for the transaction of business. At nine 
o'clock A. M., of that day, Ole EB. Velta applied to make timber cul-. 
ture entry for the same tract. An hour and fifty-five minutes later, 
Johnson renewed his application to enter. On the next day, the local » 
officers allowed the entry of Velta and rejected that of Johnson. | 

Johnson appealed, and your office, by decision of October 1, 1890, 
sustained the action of the local omens, and he now appeals ie this 
Department. | 
Your decision 1 is based upon the case of Graham v. Carpenter. 9 Ly 
D., 365. 

The cases are not parallel, pecsiise in the case at bar both offices’ 
were filled, while in the Carpenter case the office of receiver was 
vacant, and so the register could not be considered as his agent in the 
performance of the duties devolving by law upon his associate in office. 

See the case of Paris Meadows. et ah., 9-L. D., 41. 
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| ‘This case must therefore be aed upon principles differing in some 
be respects from those gover ning the cases above cited. _ . 
The order ofthe Commissioner to the register, directing him to sus- 


- pend all business requiring joint action, was directly Within the au- ~ 


thority given him by statute. See section 2478, Revised Statutes. This 
order was in force at the time of Johnson’s first application, and the 
action of the register in returning the same was entirely proper. He 
could therefore establish no rights by applying to make entry when 
entries (which required the joint action of both officers) were not 
allowed to be made. : 3 

In fact, the allowance of this entry be the register while such order: 
was in for ce would have conterr ed no rights upon the DPI eany: John 
Kirkpatrick, 3 L. D., 238. 

It follows that. Johnson oa nothing by failing to appeal from the | 
action of the register in refusing to receive and note upon the records. 
his first application, for no such duty devolved upon the register, be- 
“. eause all. business, except the ‘imparting of information, was inhibited. 
-. by the order, supra, of your office. endure that or aha) no entries could 

~ be allowed. 7 | 

When the office was opened for. the feananetion of ‘aRarORs: Velta. 
was the first to apply to enter this land, and being first is application 3 
was properly. allowed. 


The suspension of business at the date of J ohnson’s vappieation was. 


very unfortunate for him, but the exigencies of the oe ser vice can... 
not yield to the convenience of individuals. Me , 
| Your decision i is affirmed. 


SCHOOL LAND—INDEMNITY—CERTIFICATION. 
- TONNER v O'NEILL. 


oA school indemnity selection, of land subject thereto, according to the-official sur- | 
_ -veys, approved and duly certified, precludes the allowance of another selection. 
in lieu thereof until such certification shall be set aside by proper authority. 


First Assistant Secretar, y Chandler to. the Commissioner of the General 
Land Office April 1, 1892. | 


On the 3d of J anuary, 1889, P. H. O'Neill made application at the 
local land office, Los Angeles, California, to file pre-emption declaratory 
- statement for the SH. 4 of Sec. 20, T. 18S.,R. 7 W.,S.P.M., which was. ~ 
, rejected on the pround’ that the tract applied for was severed by State 
lieu selection No. 854, made June 23, 1884, to supp y deficiency in school | 
- lands in Sec.. 16, T.1N. R. 14 W.. 7 
_ When the said selection came pau you for sonsideration, you held = 
ar it for cancellation, on the ground that said deficiency had been pro- 
vided for by a prior selection by the State, which had been duly ap- 
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proved. This decision was made — you on the 15th of: April, 1890, | 
and an appeal was taken therefrom. | | 

O'Neill appealed from the decision of the local officers, rejecting his 
application to make pre-emption filing for the land, and on the 15th of 
November, 1890, you decided that his application neue in the nature 
of an attack upon the selection, might be accepted, subject to the final 

action upon said selection, citing the case of Niven v. State of Califor- _ 
nia (6 L. D., 439), in support of your conclusion. An appeal was also 
taken from this decision, and. each of said appeals are now before me 
for consideration. 

From the record before me I learn that on the.3d of January, 1871, the | 
State of California made an indemnity selection of certain lands in ce 
7, T.58., R. 1 W., to supply the deficiency in school lands in section 
sixteen, already mentioned. This selection was numbered 167, and was 
approved January 23, 1875. A survey made subsequent to such selec- | 
tion and approval showed that the lands in section seven were em- - 
braced in the Mexican grant San J acinto Viejo, which was patented on 
the 17th of January, 1880. | 

The survey in force-at the time selection No. 167 was made and ap: 
proved, showed the land included therein subject to such selection, and 
in the case of The State of California (7 L. D., 91) it was held that “a 
school selection of land subject thereto accor ie to the official surveys, 
approved and duly certified, precludes the allowance of another selec- 
tion in lieu thereof, until sack certification Shall be set aside by proper 
authority. ‘ ‘ 

_ It appears that the proper suthovitios of the State of California, on 
the 1st of July, 1889, sold, or agreed to sell, to Jefferson D. Greenwade, 
_ the land in question, and on the 11th of that month he sold his right, 
title and interest therein to P. C. Tonner, the appellant in this proceed. 
ing. These facts are made to appear, as required by rule 102 Rules of | 
Practice, and hence the motion of O’Neill to dismiss the appeals be- 
cause they are not brought by the State of California, is denied. 

Under the ruling of Secretary Vilas, in the case of the State of Cali- 
fornia (7 L. D., 91), that a second lieu selection cannot be allowed until 
the divstone isteetaaide by proper authority, your action in holding the 
second selection for cancellation would seem to be justified. You re- 
fused to approve of selection No, 854, to supply a deficiency already 
apparently supplied by selection No. 167, which latter selection had 
been duly approved. So far as appears by the case as presented, that. 
selection has never been set aside by proper authority, nor relinquished 
‘by the State. Until this is done, a second selection to supply the defi-. 
clency covered by such first selection cannot be allowed, even though 
such first selection was invalid. By its approval and certification of 
that first selection, the Department exhausted its jurisdiction over the | 
~ land covered thereby, as completely as though it had transferred the 

same by patent, and until said selection is canceled or set aside by 


“y 
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a the neat of a court competent to try the question of title,” or by | 
the voluntary relinquishment of the State, a second selection can not. 
_be approved. This is the doctrine of the case ot ney et al. v. Comp-— 
ton et al, (9 L. D., 106). | 

In the present state of the case I do not find that the deni matory 
_ provisions of the act.of March 1, 1877 (19 Stat., 267), relating to indem- 
nity school selections in the State of California, afford Tonner any re- 
lief, and I am of the opinion that the application of O’Neill to. make | 
pre-emption filing for the land, although improperly allowed, should be 
permitted to remain of record, but stand suspended uutil the right of 
the State to make such second selection is finally adjudicated Said 
‘selection should not, however, be canceled without first giving the’ 
proper parties notes of the contemplated action and an opportunity to — 
be heard in support of the validity thereof. . You will therefore give 
said parties notice that they will be allowed ninety days from notice. 
hereof. within which to show cause why said selection should not be 
canceled, and will thereafter take such steps as may be proper and nec- 
| essary to a final adjudication of the rights of the respective claimants. 
The: decision of your office i is apeeane yy modified. | 


| ‘CONTEST—PROOF OF SERVICE—NOTICE OF DECISION. 
J OHNSON WV: STILL. 


Failure to receive notice. of a decision. will 6e warrant the re-instatement of a con- 
test, in the presence of an intervening adverse right, when such failure is due to | 
_. . the contestant’s negligence. | 
‘Tt is the duty of the contestant 60 see that due SDEGOE of service of notice i is filed : iuthe — 
a local, office. fhek . 


First. Assistant Seci etary Chandler to ting Commissioner of the General | 
4 —— Land Office, April 1, 1892. . 


Oi J Se 28, 1886, Bddie J ohnson filed an 1 affidavit of apntent against 
. the timber-culture entry of Edward R. Still for the NE. 4 of Sec. 33, T. 
- 25, R. 48 W., Chadron, Nebraska, upon which a hese. was ordered, 
a the testimony was directed to be taken before a notary public. 
‘The contestant appeared and submitted testimony; pak the defendant 
failed to appear. 
When the testimony was s received by the local officer S, they dismissed 
_ ¢he contest, because there was no proof 0 of service, elther pee sonally or 
- by publication: 
Notice of this decision was addr essed the contestant at the Ee 


office given in his affidavit. 
No appeal was taker, by him, but the record was transmitted to your - 


7 office, and it appearins that the testimony set forth in the record sus-__ 
tained the charge set out in the complaint, you returned it to the local _ 
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| siieaes with direction that he- be advised that he will be. aiswed to ae 
take out a new summons, and proceed with the case in Benoreenve with 

the rules of practice. -, 

No action was taken by him under this order, and on I Mar ch ao 1389, 
you dismissed the contest and closed the case. | 

On February 14, 1890, Johnson filed an opieaaonel to have his con-- 
test re-instated, alleging that be never had any notice of the decision of 
the local officers dismissing his contest; that at the date of the contest 

he was living at Hemingford, Nebraska, but, before the decision of the 
local officers, he had moved to Johnston, Nebraska, where his mother - 
lived, to which point he instructed the postmaster at Hemingford to 
forward his mail; that in answer to a third letter of inquiry, addressed - | 
to the register and receiver, he learned that the contest had been dis-, 
missed. He states that he ‘did not furnish the proof of service, for the 

reason that it was customary for the publishers to forward proof of pub- 
lication to the land. office, and - he ‘Should not suffer for the fault of the i, 
publishers. | 

It further appears that since the iediieadl of said contest, the entry 

has been contested by another party, the entry. canoe and the land. ° 
has been again entered. . 

You refused to re- mate said contest, and from your decision ¢ ohn- - 

son appealed. | 

I see no error in your action. The failure of the contestant to receive 
notice of the ruling of the local officers was due wholly to his negligence - 
in failing to notify them of his change of post-otiice address. A notifi- | 
cation to the postmaster at Hemingford to forward his mail to J ohnston. 
was not sufficient to relieve him of the consequences of his failure to. 
receive the notice. 

Granting that the publishers should have farnished the evidence of 
publication of notice, yet it. was the duty of the contestant to see that 
- proof of such service was on file, which must consist of a copy of the 
advertisement and the affidavit of the publisher or fofeman attached 
thereto, showing that the notice was successively inserted the requisite. 
number of times and the dates thereof before he proceeded with the 
trial of the case. 

Besides, it is not shown, in the manner “required by the rules, that. 
service by publication was properly made. The only evidence of serv-. 
ice being the statement of contestant in his affidavit, and motion to re- 
instate, that he did make such service. 

The applicant, in my judgment, shows ho sufficient sonra! why the. 
contest should be re-instated in the presence of an adverse claim. 
Smith v. Fitts, 13 L. D., 670. Your decision is therefore affirmed. 
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RAILROAD RIGHT OF WAY_—ACT OF MARCH Be 1875. 
SEABOARD RAILWAY Co. 


A railway company that does ‘it appear to be organized as a common carrier for the 
benefit of. the general public, with the accessories of passenger and freight facili- 
ties, is not entitled to the priy eg es of the right of way act. 


| Secretars y Noble to the Commissioner of the General Land d Office Aprit 1, 
1892. — 


oi have your “letter of the 9th ultimo submitting a cer tified c copy of 

the articles of incorporation and the due proofs of the organization of Pie 
_ the Seaboard Railway Company of Alabania; also two maps showing | 
sections of the definitely located line of the company’s road, for dis- 
tanees of 18.7 miles and 17.3, miles respectively, and filed under the 

provisions of the right of way act of March 3, 1875 (18 Stat., 482), 

~ Your recommendation is that the papers Be not accepted and the 
maps not approved. They are theretore accordingly herewith retur ned - 
without acceptance or approval. . : 

It is gathered from your letter that this is a narrow vange road 
owned and operated by the Seaboard Manufacturing Company which 
conducts extensive Inmbering operations in thé timber regions of Ala- 

_bama, that Special Agent, Mayfield, of your office, has submitted sev- 
eral reports charging these companies with timber tr espasses and that 
this attempt to secure the benefits of the provisions of the right of 
“way act appears to be for the purpose of* continuing the operations of © 

- these corpor ations under the fancied protection of law. : | 

The maps show that the company proposes to operate nineteen spur 
lines which aggregate a much greater length than the main line of road. 
From a consider: ation of the matter as pr esented I am not convinced 
that this company is one that is contemplated by the right of way act. 
It does not appear to have been organized as a common carrier for the 
benefit of tle general public with the accessories of passenger and 

. freight facilities, but for the personal benefit of interested parties. 

: Under these circumstances your rec ommendation was eminently proper. 


gchar sy, 


' es . A ~ 
He. RAILROAD GRANT—DECLARATION OF FORFE TeRE Lh A “ 





om New ORLEANS ‘Pactr1 By. Co. ee 


A forfeiture of a railroad grant, for breach of condition subsequent, may be isplarea’. 
judicially, i in a proceeding duly authorized, Or by a oo assertion of eM OreetD | 
by an act of Congress. . 
| The lands granted and certified in‘aid of the New Orleans and Opelousas: road under 
the act of June 3, 1856, and embraced within the.act of forfeiture declared by 
Congress July 14, 1870, were by said act restored to the public domain, and the 
certifications thereot were annulled and vacated thereby; and the lands sore- _ 
leased being public lands, at the date the grant to me New Orleans pers be~ 
came effective, passed thereunder to said company. | 
The case of Horace B. Rogers e¢ al.,.10 L. D., 29, overruled. . 


14561—VvoL 14——21 . 
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Seoretary N oble to the Commissioner of the General Land Orie, Aprit 
a, 1892, . | 


I have considered. the appeal of the New Orleans Pacific Railway 
Company from the decision of your office, dated October 9, 1891, reject- 
ing its claim under the act of Congress, approved Pebeuary: 8, 1887 (24 
Stat., 391), for a large amount of land, and holding for cancellation the 
lists of selections filed by said company for the same, for the reason 
that at the date of the definite location of said company’s road the title 
of said lands vested in the State of Louisiana, which served to except 
them from the operation of the grant to said company. 

In its appeal the company alleges error—‘ In holding that title to 
said tract was vested in the State of Louisiana at the date of definite 
location, which served to except said. tracts from the company’s grant.” 
At the request of the company an oral hearing was had, and the argu- 
- ments then made by the counsel for the company, fopettion with their 
elaborate printed briefs, have received very careful and patient consid- 
eration. The record facts, so fa as He CesEALY to the decision of this 
Case, are as follows: | 

The act of Congress approved J une 3, 1856 a Stat., 18), made a 
present grant of lands to said State for the purpose of constructing a 
-yailroad (inter alia) from “New Orleans by Opelousas to the State of 
Texas,” known as the New Orleans, Opelousas and Great Western 
Railroad. Section four of said act prescribes the manner of the dis- 
position of the granted lands, and provides that “if said roads are not 
- completed within ten years, no further sale shall be made, and the lands 
unsold shall revert to the United States.” — 

It appears that said grant was adjusted in 1859, and 719,193. 75-100th 
acres were certified to said State, embracing lands within both the 
primary and the secondary limits. Only eighty miles of the road were 
constructed, and the forfeiting act of J om 14, 1870 (16 Stat., 277 1), was 
passed, which declar ed,— . 


That all the lands which were granted by Congress, in the year eighteen hundred 
and fifty-six, to the State of Louisiana, to aid in the construction of the New Orleans, . . 
Opelousas and Great Western Railroad, and which have not been lawfully disposed 
of by the said State under said grant, which has expired by limitation, or by act of 
Congress since the original grant, are hereby declared forfeited to the United States, 
and these lands anal hereafter be disposed of as other public Jands of the United 


States. 
By-section 22 of the act of COne ross approved March 3, 1871 cos Stat. 
573-579), it was provided,— 


That the New Orleans, Baton Rouge, and Vicksburg Railroad Compan chartered 
by the State of Louisiana, shall have the right to connect by the most eligible route 
to be selected by said company with the Texas Pacific railroad at its eastern terminus, 
and shall have the right of way through the public land to the same extent granted 
hereby to the said Texas Pacific Railroad Company; and in aid of its construction 

from New Orleans to Baton Rouge, thence by the way of Alexandria, in said: State, | 
~ to connect with the said Texas Pacific Railroad Company at its eastern terminus, 
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‘ tienes 1s. serene: er anted to said company, its: successors and. assigns, the: same number es 
of alternate sections of public lands per mile, in the State of Louisiana, as are by. 
this act granted in the State of California, to said Texas Pacific Railroad Conipany; ; . 
and said lands shall be withdrawn from market, selected, and patents issued there- | 
_ for, and. opened for settlement and pre-emption, upon the same terms and in the 


- game manner and time as is provided. for and required. from said Texas Pacific Rail- es 
Toad Company, within said State of California: Provided, That said company shall 4 


| complete the whole of said road within. five years from the passage. of this act. 


By section one of the act of Congress approved February 38, 1887 (24, 

» Stat., 391), the lands granted to the New Orleans, Baton Rouge and Vicks- 

_ burg Railroad Company by said act of March 3, 187 1, were forfeited to 
the United States and restored to the public domain— | 7 


In all that part of said grant whieh i is situate on the east side ee the } Mississippi a 


‘River, and also in all that part of said grant on the west of the Mississippi River - | 


which is opposite to and coterminous with the part of the New Orleans Pacific Rail- 


 . road Company, which was Sepleted on the fifth ey of J anuary,, eae hundred 


and eighty-one. 


By section two of sald. act it was provided that the title of the United ag 


States to the lands granted. to the New Orleans, Baton Rouge, and — 
_ Vicksburg Railroad Company, by said act of 1871,— | 


not herein declared forfeited is relinquished, or anted, conveyed. and confirmed to the . 
_ New Orleans Pacific Railroad Company, as the assignee of the New Orleans, Baton’ 
Rouge and Vicksburg Railroad Company, said lands to be located. in accordance with 
- the map filed by said New Orleans and Pacific Railway Company in the Department 


. of the Interior October 27, mclteee and. November 1882, which dndicave the definite 
' location of said road. 7 


On. February 24, 1888, the Governor of said State, i in eaaliaaees with 
the request of the Coimissioner of the General Land Office, made a 
-reconveyance of the lands in question, with others, to the United — 
States. You state that said lands are within the primary limits of said ~ 
grant of 1871, and that some of them-were selected by the New Orleans 
Pacific Railway Company on November 13, 1883, and the remainder on | 
December 28, same year, under the prowisions:3 of. said act of March 3, © 
1871. 

In order to cme the ‘aeetion whether said ines passed to nad 
New Orleans Pacific Railway Company, it will be necessary to ascer- 
tain their status at the-date of the definite location of the road when 
‘the company’s grant became effective. 7 oe 
- ‘There appear to be no conflicting claims of settlers, ena the auction ; 

arises did the certification of said lands to the State, under said grant 
of 1856, except the same from the grant’ to. the company, under said 


> acts of 1871 and 1887, or did said act of forfeiture. operate to vacate said 


‘ certification and revest the title in the United States. . 
The grant to the New Orleans, Baton Rouge. and Vicksburg Railroad 
Company, its successors and assigns, by said section 22, was of the — 


game number of alternate sections of public lands per mile in said State | 


aS were granted by the same act in the State of California to the Texas _ 
‘Pacific Railroad Company. The amount of land granted to the last. 


t 
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-hamed company in California, by section 9 of said act of 1871, was ten 

alternate odd numbered sections of land per mile, not mineral, “on |. 
each side of said railroad in California, where the same shall nat have 

been sold, reserved, or otherwise disposed of by the United States, and | 

- to which a pre-emption or homestead claim may not have attached .at 
the time the line of said road is definitely fixed.” | 

The uniform construction of public grants in this country oth its 
earliest history is that the grant must be construed most strongly 
against the grantee; that railroad grants are laws as well as convey- 
ances, and must be executed in accordance with the iutention of Con- 
gress. The Dubuque and Pacific R. R. Co. v. Litchfield (23 Howard, 
66-88); Leavenworth ete. R. R. Co. v. United States (92 U.S., 733-747) ; 
Missouri etc. Ry. Co. v. Kansas Pacific Ry. Co. (97 U. 8., 491-497); 
Hall v. Russell (101 U.S., 503- 509). 

In the case of Schulenberg v. Harriman (21 Wallace, 44), the supreme 
court considered a railroad grant made to the State of Wisconsin upon 
the same day, and upon almost the identical coum uons2 as prescribed | 
in said act of 1856, and it was said (page 60),— : 


That the act of Congress of June 3, 1856, passed a present interest im ne lands 
designated there can be no doubt. The lanbaage used imports a present grant and 
adinits of no other meaning. The language of the first section is ‘that there be, 
and is hereby, granted to the State of Wisconsin’ the lands specified. The third “ 
section declares ‘that the said lands hereby granted to said State shall be subject to’ 
the disposal of the-legislature thereof’; and the fourth section provides in what 

manner sales shall be made, and the lands unsold ‘shall revert to the United States,’ 

The power of disposal, aud the provision for the lands reverting, both imply what. 
the first section in terms declares, that a grant is made, that is, that the title is - 
transferred to the State. , | 


‘The court also said (page 63),— ) | 

And it is settled law that no onc can take advantage of the non-performance of a 
condition subsequent annexed to an estate in fee, but the grantor or his heirs, or the 
successors of the grantor, if the grant proceed from an artificial person; and if they © 
_do not see fit to assert their right to enforce a forfeiture on that ground the title re- 
mains unimpaired in the grantee. 

The court further indicated the manner in dh the gvaitor may 
assert his right of re-entry on account of a breach of the condition 
subsequent, so as to restore the estate as if it had never been granted. 

At common: law, an actual entry for breach of condition by the _ 
erantor, or his heirs, must be made in order to revést the estate in the © 


.. grantor, and when such entry is made he “becomes seized of his first 


estate and he avoids of course all intermediate charges and incwm- 
brauces.” Shep. Touchstone, Vol. 1, pp. 121, 155; 4 Kent's Conm., 1265 | 
3 Black. Comm., 174. 

This rule was not applicable to the King for his right was determined — 
by an “inquest of office,” which was “an inquiry made by the King - 
(or Queen’s officer), his sheriff, coroner, or escheator, virtute officit, or 
by writ sent to them for that purpose, or by commissioners especially 
appointed, concerning any matter that entitles the King to the posses- 
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- gion of. lands « or. Y tenements, goods ¢ or “chattels.” ” Wharton's Law Die: : 


- tionary, p. 493. 


If the inquiry relative to real property is found 3 in favor of the King; =) 

. it operates. to place him in immediate possession without.any actual _ 
entry; provided, however, “a subject in a like case would have had a 
right to enter.” 3 Black. Conus 260; 4.Kent’s Comm., 427. 

But we are not confined to the ie of the common i. to determine 
the mode or manner in which the government may assert its right to 
the lands granted, upon the breach of the condition annexed to the 

grant. It has been repeatedly held by the courts that the forfeiture 
may be judicially declared in a proceeding duly authorized, or bya 


a direct assertion of ownership by an act of Congress.. 


> Congress has the power of disposition of the public. lands of the 
- United States. Articles Iv, section 3y clause 2, Constitution of the. 
United States. 
In the case of. the United States V. Repentigny 6 Wallace, 211-268), 
the supreme court said,— _ 


_ The mode of asserting (a forfeiture) or of assuming the forfeited grant, is subject a 
to the legislative authority of the government. Jt may be after judicial investiga- 


tion, or by taking possession directly under the BEY of the governmenit with- » es 


out these preliminary pr oceedings. 


_ citing Smith». Maryland (6 Crary 280) and ‘Pairfax 0. Hunter 7 a 
-Cranch., 603,622,631), | 

‘This doctrine was reasserted in the case of Sch ulenburg g 0. ‘Harriman 
(supra), in which the court said,—_ | 


. . In what manner the reserved right of the sates for breach of sie paninon must 


~ be asserted so as to restore the estate,.depends upon the character of the grant. If _ 


it be a private grant, that right must be asserted by entry or its equivalent. If the ., 


grant be a public oue, it must be asserted by judicial proceedings authorized by law, 
_ the equivalent of an inquest of office at common law, finding the fact of forfeiture — 
aud adjudging the restoration of the estate on that ground, or there must be some 
legislative assertion of ownership of the proper ty for: breach of the condition, such 
as an act directing the possession ane appropriation of ‘the Property; or ae it be 


. . offered for sale or settlement. 


The same principle has been repeatedly sakes by the court in 
_ the following cases: Farnsworth, et. al. v. Minnesota and Pacific R. R. 
Co. (92 U. S., 49); McMickin ». United States (97 U. S., 204-218); Van 
Wyck v. Knevals (106 U. 8., 360); St: Louis ete. Ry. Co. v. McGee © 
(115 U.S. , 469); New Orleans Pacific Ry. Co..v. United States (124 U. 
e- 124-129); Bye a Oregon & California R. RB. Co. (139 U. S., 663, 
675), . 
: Keeping i in mind the fact that in Ane construction of the laws of Con- 
_ gress, the rules of the common law should be followed (1 Story Comm.. 


.. on Con., Sec. 158, note); (1 Kent’s Comm., 336-341); Rice v. The Min- — 


- -nesota & Northwestern R. R. Co. (1 Black, 502-507), we can easily de- _ 
termine the effect to be given to said forfeiting act of 1870. The act 
a expressly ect es § that all me lands Bae to aid i in | whe Gonstencaom | 
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of the New Orleans, Opelousas and Great Western Railroad, ‘auioh 
had not been lawfully disposed of by the State under the grant which 
had expired by limitation, or which had not been disposed of by some 
_ act of Congress subsequent to the grant, “are hereby declared forfeited 
to the United States, and these lands shall hereafter be disposed of as 
other public lands of the United States.” There can be no question 
but that Congress intended to forfeit to the United States and resume 
possession of the unearned lands and those not lawfully disposed of by 
the State of Louisiana under said act of 1856, and that thereafter such . 
lands should be disposed of as other public lands of the United States. 
Indeed, the language is so plain and free from. ambiguity: as to admit 
of no doubt as to the intention of Congress. | | 
In the case of United States v. Fisher (2 Cranch, 358-386), Mr. Chief 
Justice Marshall said, ‘Where the intent is plain, nothing is left to 
construction. Where the mind labors to discover the design of the 
legislature, it seizes everything from which aid can be derived, Gs DOs: 
gett v. Railroad Company (99 U.S., 72-78). | 
Itis true that prior to the. fae of said forfeiting act, lists of the. 
lands inuring to the State under said grant had been cer tified by this 
Department in accordance with the custom then prevailing. But such . 


certification could not add to or detract from the title vested in the 


State by said granting act. Mr. Attorney General Black was of the © 
opinion that a similar act of Congress, granting certain lands to the 
States of Missouri and Arkansas, vested in those States “ all the estate — 
which the United States had in the subject matter of the grant, except 


_ what is expressly excepted”—citing United States v. Percheman (7. 


Peters, 51); Mitchell v. United States (9 Peter 8, 711); United States v. 
Brooks (10 Howard, 442); Lessieur v. Price (12 Howard, 59); Ladiga 

_ v, Roland (2 Howard, 581); Godfrey v. Beardsley (2 McLean, 412). He © 
also declared that the act of Congress approved August 3, 1854. (10 Stat., 
346), now embodied in section 2449, Revised Statutes of the United 
States, applied “to legislative grants where the law does not convey the 
fee simple title, or require patents to be issued for the lands. The Mis- 
souri and Arkansas grants are not of that kind.” He also added that . 
when the road was definitely located, the title to each particular parcel 
“‘ will be as complete as if it had been granted by name, number or de- 
scription ;” that there was no objection to furnishing lists of lands 
inuring to the grantee to any person who desires to make a proper use 
of them by the Commissioner of the General Land Office, just as he 
would give other information from the records of his office, but “such 
lists can have no influence on the title of the States,” (9 Op., 41). 

This view was also held by Solicitor-General Phillipps, and approved | 


by Attorney General Williams, concerning the grant by act of Congress — ~ 


approved May 17, 1856 (ut Stat., 15, , 16) to the State of Alabama. os 
14 Op,, 615-623), : 
But, in my Judgment, it is not OCSERALY to decide whether said cer- 
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- tificates “ shall be regar ded as conveying the fee simple of all the lands : 
embraced. in such lists,” for if, as declared in St. Louis, ete. Ry. Co. v. 


oe McGee (supra), the forfeiting act “is to take the place of a suit by the 


_ United States to enforce a forfeiture,” and when such is the object of — 
. the act beyond question, it must be held to be as effective in revesting 
the title in the United States as if a judgment or forfeiture to the same 


_° effect had been duly rendered in the proper judicial tribunal. 


In the case of Wisconsin R. R. Co. v. Price County (133 U.8., 496-— 
510), the supreme court said that the road having been. built, - Te- | 
quired by law, it had an absolute right or title to the lands granted, and — 
it matters not which term is used; that, 


The subsequent issue of the patents by the United States was ‘not essential to the 
right of the company to those parcels, although in many respects they would have 
been of great service to it. They would have served to identify the lands as coter- 
minous with the road completed; they would have been evidence that the grantee 
had complied with the conditions of the grant, and to that extent that the grant was 
relieved of possibility of forfeiture for breach of them; they would have obviated | 
. the necessity of any other evidence of the grantee’s right to the lands; and they 
would have been evidence that the lands were subject to the disposal of the railroad. 
_ company with the consent of the government. They would have been in these res- ~ 

- pects deeds of further assurance of the patentee’s title, and, therefore, a a@ source of 


‘quiet and peace to it-in its possessions. 


It must be remembered that the absolute right of ae of all of 
_ the lands granted can accrue only upon the building of the road by the 
company in accordance with the terms of the granting act, and, if the 


mu road is not built as required by. law, then Congress is authorized to say — | | 


in what manner the title shall be revested i in the United States. Rail- 

_ road Land Co. v. Courtright (21 Wallace, 310); Billups v. Lindsey (7 0 
- Ala., 521); Alabama and Chattanooga R. R. Co. (8 L. D., 83-37). 

This being so, it necessarily follows that the lands ‘ait bY aced within 


the provisions of said forfeiting act were restored to the public domain, 


and, in the language of the act, they were therafter to “be disposed of 
ag other public lands of the United States.” Moreover, this view seems — 


to have been acted upon by the Executive Department, for under the 


_ provisions of the act of July 4,1876 (19 Stat., 73), a large amount of © 
the lands certified to the State under said act of 1856, were sold at 
private entry, under the proclamations of the President, dated Feb- 
—Tuary 20 and May 8, 1879 (Nos. 847 and 852), and also to pre-emption 
settlers. The only departinental decision contrary to the view herein — 
expressed, is the case of Horace B. Rogers, et..al. (10 L. D., 29), in 
which it was held that the. lands. applied for “ have been bertitiod to the 
_ State of Michigan,” for the benefit of the Marquette, Houghton and 
Ontonagon R. R. Company, and, although Congress by act of March 2, — 
1889 (25 Stat., 1008), had forfeited said lands and “resumed title to the 


same,” yet Cas these lands have been certified to said State for the 
aoe benefit of said company, and title is now outstanding, suit showld be 


brought to cancel said certification, unless the company will, reconvey - | 
sald lands upon application.” um tt does not appear in aale decision when | 
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the lands applied for were certified to the State, and it would seem to 
be unnecessary, if by the forfeiting act.of 1889 the United States “ re- 
sumed title to the same,” to require any reconveyance, or to institute 
suit to cancel said certification. Besides, said case appears to be in 
conflict with the later case of Victorien v. New Orleans. Pacific Ry. Co. 
(10 L. D., 637), which held that “the forfeiture of the grant of June 3, 
1856, by the act of July 14, 1870, rendered the lands so forfeited at 
— once subject to settlement.” If the lands were subject to settlement it 
_ mnust have been because they were to “be disposed of as other public 

Jands of the United States.” It must therefore be held that said cer- 
tificates, so far as they covered lands included in the terms of the for- 


 feiting act of 1870, were annulled and vacated, and the lands restored 


_ to the public domain, and being public lands .at the date the right of 

said company attached they passed under its grant. | 
The case of Horace B. Rogers e¢ al. (supra) is overruled, and the de- 

cision of your office must be, and it is hereby, reversed. : 


4 AS . RAILROAD GRANT—DECLARATION OF FORFEITURE. ‘ oe 
TENS I. on 
; NEW ORLEANS PACIFIC Ry. Co. 2. Sanorse. 


Under a grant of Jands in aid of a ‘ieee company, a forfeiture for breach of con- 
dition may be declared by judicial decree or act of Congress. : 
The grant of June 3, 1856, provided. that if any of the roads for which lands were | 
| _ granted should not be completed within ten years the unsold lands should revert 
to the United States, and under this grant lands were certified to the State for 
the benefitof the Now Orleans and Opelousas road. The act of July 14, 1870, de- 
clared a forfeiture of the lands so granted to said company, and provided that 
said lands § ‘shall be hereafter disposed of as other public lands of the United 
States. Held, That said act of forfeiture operated to restore said lands to the 
public domain free from the: effect of the original grant and the certification 
thereunder. 


Secretary Noble to stile Commissioner of the General Land orc, April : as 
1892. 

I have considered the case of New Orleans Pacific Railway come 
v. Alcie Sancier, on the appeal of the former from your decision of May 
24, 1889, rejecting its claim to the SW. 4 of See. 5, Tp. 4 8., RB. es 
New Orleans, Louisiana, land district. 

This tract is within the granted limits of the grant made sy the act 


of Mareh 3, 1871. (16 Stat., 573) to the New Orleans, Baton Rouge, and | 


Vicksburg Railroad Company, the appellant here being recognized as 
the successor of that company. The line of the company’s road was 
definitely located opposite this tract November 17 , 1882, and on Deéecem- 
ber 28, 1883, said company applied to list this tract as a part of its 
- grant, 

On June 30, 1888, Sancier applied to make homestead entry for said 
tract, alleging settlement thereon March 1, of that year.. The company 


1 
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| filed a eciois to the clewance of eek application, and a hearing was 


7 -ordered to determine the rights of the parties. Before the day set for 


_ stich hearing, the homestead applicant filed a statement setting forth 
that he had settled upon said tract as public land; that the company’s 
claim was against the government and to be settled between them and | 
- not between him and.the company, whereupon the local officers for- — 
warded the papers to your office for instructions in the “pr emises. 3 
Your office, in deciding the case, recited the fact that this tract was 
Certified to the State of Louisiana, October 7, 1859, for the New Orleans, 7 


- Opelousas and Great Western Railroad Company, under the act of 


June 3, 1856, and that while said grant was declared forfeited by act of — 
July 14, 18 70, yet the certificate to the State remained intact until Feb- 


ruary 24, 1888 when a reconveyance was made by the governor, and =~ i 
held that at the date the rights of the New Orleans Pacific Company 
attached “the title to the land was in the State of Lonisiana and did 


_ not pass under said grant but was. excepted therefrom by the écertifi- 
cation aforesaid.” | 
The-question then is as to ine effect of the forfeiting act upon the title 


to this land, and it is all the more important because a large body of | 


land, stated by counsel for the railroad company as nearly two hundred 
thousand acres, will be affected by the ruling upon this question. 

The act of June 3, 1856 (11 Stat., 18) was as to the granting clause 
in the same words as grants to other States made about that time, Viz. 
-. «That there be and is hereby granted to the State of Louisiana” ete, 
- -and further provided that if any road for which land was thus granted 
should not be completed within. ten years, the land then remaining 


one unsold should revert to the United States. A list of lands, embracing | 


the tract here in question, was, on October 7, 1859, certified to as con- _ 
taining lands inuring to the State. under said grant. ‘The company 


Claiming that part of the grant to the State pertaining to the line of © 
road “from New Orleans to Opelousas to the State line of Texas” failed. 


to complete its road, and by act of July 14, 1870 (16 Stat., 377) that | 
part of the grant of 1856 was Core. forfeited. The forfeiting act — 
: reads as follows: | a 


Be it enacted ete. That all janie which were granted by Congress, in the year 
~ eighteen hundred and fifty-six, to the State of Louisiana, to aid in the construction - 
of the New Orleangg®pelousas, and Great Western Railroad, and which have not been 
- lawfully disposed of by the said State'under said grant, which has expired by limi- 
tation, or by act of Congress since the original grant, are hereby declared. forfeited 


to the United States, and these lands shall hereafter be tispoced of as other pie Aa 4 | 


lands of the United. States. — : 
Section 22 of the act of March 3, 1871 ae Stat. 573) declares “ fess | 


is hereby granted” to the New Orleans, Baton Rouge and Vicksburg. — 


Railroad Company i in aid of its construction from New Orleans to Baton | 
Rouge, thence by way of Alexandria to cornect with the eastern ter- 
minus of the Texas Pacific road, the same number of alternate sections 
7 of public lands per mile as had been in section 9 of. said act granted, the 
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Texas Pacific Company in California, and said lands were to be with- 


drawn from market, selected, and patents issued therefor, upon the _ 


same terms and in. the same manner as provided for in the case of the 
Texas Pacific Company. This grant was of alternate sections of public 
lands, not mineral, designated by odd numbers, to the amount of ten 
sections per mile “‘ where the same shall not have been sold, reserved, 
or otherwise disposed of, by the United States, and to which a pre- 
emption or homestead aati may not have attached at the time the line 
of said road is definitely fixed.” It was also provided (Section 12) that 
the company should, within two years, designate the general route of 
-its road and file a map thereof in this Department, and that thereupon, 
the Secretary of the Interior should immediately cause the lands within 
the granted limits to be withdrawn from pre- remption private entry and: 
sale. , 

On N ovember 11, 1871, the company filed a map of. designated route 
of that portion of cts toad running from Shreveport by way of Alex- 
andria to Baton Rouge, and on November 29, a withdrawal of public 
jands along the line so designated was ordered by your office. On 
February 13, 1873, a map of general route covering that portion of the 
road from Ne ew Ounis to Baton Rouge was filed, and. the public lands 
along the line designated thereby were ordered withdr awh. 

_ By order of January 30, 1873, your office directed that all lands ap- 
proved to the State inden the act of 1856 “and falling outside the with- 
drawn limits of New Orleans, Baton Rouge, and Vicksburg. Railroad, 


- _ authorized by act of Mare ch 3, 1871” be restored to settlement and sale. 


This was the condition of the land in question at the date the New Or- 
leans Pacific Company filed its map of definite location, and the question 
presented is as to whether it was public land which had not then 
_ “been sold, reserved or otherwise disposed of by the United States.” 
— It may be mentioned as a part of the history of this grant that by act — 

of February 8, 1887 (24 Stat., 391) a portion of the grant to the New 
Orleans, Baton Rouge and Vicksburg Company was declar ed forfeited, 
an the title of the United States and said company to the lands in 
that portion of the grant not therein declared forfeited was “relin- 
quished, granted, conveyed and confirmed” to the New Orleans Pacific 
Company as assignee of the former company. 

The fundamental proposition submitted in behalf of the sppollane com- 
- pany that the act of 1456 made a present grant, and that the title to the | 
tracts to be afterwards designated by the location of the roads passed 
_ to the State as of the date of said act, and in support of which counsel 
cite Schulenberg v. Harriman (21 Wall. , 60) no one will attempt to 
controvert. Itis equally well settled that the title thus conveyed did 
not revest in the United States upon default in the construction of the 
road. within the time limited in the granting act in the absence of appro- 
priate action upon the part of the grantor to that end. . These specific ai 
points were considered by Attorney General Brewster, and his conclu- — 
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- sions thdeeon are found in his opinion of June 13, 1882, addressed to a _ 


Secretary Teller (17 Ops., 370). - | 
-Whether the action taken in this case was effectual, proprio vigore, 


to re-invest in the United States the title to this tract of land, and others. 
similarly situated, is the question to be determined. 


One of the earliest cases in which the question as to the forfeiture of 


“a public grant was presented to, and discussed by, the supreme court. | 
of the United States is the case of United States 0. Bepenieny e Wall, | 


211)1 in. the decision of which case it was said: 


We agree that before a forfeiture or reunion with the public domain could take 


a place, a judicial i inquiry should. be instituted, or, in the technical language of the 
-, common law, office found, or its legal saigalent A legislative act, directing the 


_ possession and appropriation of the land, is equivalent to office found. The modeof — 


asserting or of assuming the forfeited grant, is subject to the legislative authority of 
the government. It may be after judicial investigation, or by: taking possession 


directly, under the authoxiey. of the povernuieny without paces nea ary pro- . 


- ceedin gs. 


That case was referred to.in the case of Salinionbare %, ean (21 
Wall., 44) wherein was involved the question of the status of a tract of 
land, included in a grant to the State of Wisconsin, in all respects 
similar to the grant in the case now under consideration, after condi- 
tion aa but prior to any declaration oF forfeiture. The court there 
said: 


In aie manner the reserved right of the grantor for breach-of the poniition must 
be asserted so.as to restore the estate depends upon the character of the grant. If 
it be a private grant, that right must be asserted by entry or its equivalent. Ifthe 
grant be a public one it must be asserted by judicial proceedings authorized by law, 
the equivalent of an inquest of office at common. law, finding the fact of forfeiture 
and adjudging the restoration of the estate on that ground, or there imust be some 
legislative assertion of ownership of the. property for breach of the condition, such 
as an act directing the possession, and appropriation of the. property, or that it be 
oftered. for sale or settlement. At common law the sover eign could not make an 
' entry in person, ‘and, therefore, an office-found was necessary to determine the estate, 
but, as said by this court in a late case, ‘‘the mode of asserting or of resuming the 
forfeited grant is subject to the legislative authority of the government. It may 
be after judicial investigation, or by taking possession directly under the authority 
of the goverument without these preliminary proceedings.” — 


In the case: of Farnsworth et al. v. Minnesota and Pacific R. R. Co. e¢ 
al. (92 U. S., 49), which involved the. effectiveness of a legislative dee- 


. daration of forfeiture, it was said: 


. 


8 ok forfeiture by the State of an interest in lands and connected franchises, sr anted 


for the construction of a public work, may be declared for non- compliance with tke. 
conditions annexed 0 their grant, or to their possession, when the forfeiture is pro- 


| vided by statute, without judicial proceedings to ascertain and determine the failure _ 


of the. erantee to- perform the conditions. Such mode of ascertainment and deter- 


mination—that i is by judicial proceedings—is attended. with many conveniences and. 


advantages over any other mode, as it establishes as matter of record, importing 


verity against the. grantee, the facts upon which the forfeiture depends, and thus = 


. avoids uncertainty in titles, and consequent litigation, But that mode is not essential 


ha to the divestiture of the interest where the erant is for the accomplishment of an ob- “3 
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_ ject in which the public is concerned, and is made by a law which expressly provides | 
for the forfeiture when that object is not accomplished. Where land and franchises 
are thus held, any public assertion by legislative act of the Ownership of the State, 
after default of the grantee—such as an act resuming control of them and appropri- 
ating them to particular uses, or granting them to others to calrvy out the original 
object,—will be equally effectual and operative. 


These cases were cited and the doctrine laid down in.them was re- 
_ affirmed in the case of McMicken ». United States (97 ULS. » Bae) whereil 
it was Said: | : 

This court has in several cases maintained the doctrine that an actual entry or. 
office found is not necessary to enable the government to take advantage of a con- 
dition broken, .and to resume the possession of lands which have become forfeited. 

In the case of New Orleans Pacitic Railway Company. v. United 
States (124 U.S., 124) the court referred to the Farnsworth case supra, 
and re-affirmed the doctrine there laid down. 

Again in the. case. of Bybee v, Oregon and California Railroad Con: | 
pany (139 U.S., 663) involving the force and effect of the forfeiture 
clause in the act of July 25, 1866 (14 Stat., 239) similar to the one in the 
grant now under consideration, it was said: | 


And in all the cases in whieh the question has pee passed upon by this court, the 
failure to complete the road within the time limited is treated as a condition subse- 
quent, not operating ipso facto as a revocation of the grant, but as authorizing the: 
governnient itself to take advantage of it, and forfeit the grant by judicial proceed-_ 
ings, or by an act of Congress, resuming title to the lands. 


The court after citing the case of Schulenberg v. Harriman, and stat- 
_ing.the doctrine therein laid down, proceed as follows: | 


The doctrine of this case was approved and reapplied to a similar grant to the St. 
Joseph and Denver City Railroad, in Van Wyck v. Knevals, 106 U. 8., 360.. In St. 
Louis &¢. Railway Co. », McGee, 115 U. 8., 469, 473, it was said by Chief Justice 
Waite to have been often decided “that lands granted by Congress to aid in the con- 
struction of railroads do not revert after condition br oken. until a forfeiture has been 
asserted by the United States, either through judicial proceedings instituted under 
authority of law for that purpose, or through some legislative action legally equiva- 
lent to a judgment of office found at common law.” “ Legislation to be sufficient. 
must maiifest an intention by Congress to reassert title aud to resume possession. 
As it is to take the place of a suit by the United States to enforce a forfeiture, and 
judgment therein establishing the right, it should be direct, positive and ffee from 
all doubt or ambiguity.” The mainer in which this forfeiture shall be declared is 

also stated in United States v. Repentigny, 5 Wall., 211, 267; Farnsworth v, Minne- 
sota and Pacific Railroad Co., v2 U. oo 49, 66; McMicken v. United States, 97. U. 8. 
"204, 217, 
ay “These author ities sutiiciondly pieseut the doctrine applicable in such 
cases, and it only remains to make the application to the case before us. | 
Here there was a grant made for the accomplishment of an object in 
which the public was concerned by a law which expressly provided for — 
a forfeiture when the object of the grant was not accomplished within a 

limited time therein. This grant then presents the conditions of a grant 
which the supreme court said in Farnsworth e¢ al. v. Minnesota and. 
Pacific R. R. Co. et al. might be forfeited as effectually by legislative 
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- act as i jiidicial proceedings. “The ¢ court has said, nonetee that where 
a grantis of the character that may. be forfeited ‘By leg isintive action — 
-any public assertion by legislative act of the ownership of the State is 
effectual and operative. In the lifferent cases cited, illustrations are 
given of the character of legislative action that oi be sufficient to 
_re-invest the title in. the grantor, and among these. Wwe find an act “ di- 


‘ recting the possession and appropriation of the land, ” or one directing. — 


“< that it be offered for sale or settlement,” or one appropriating the lands — 
- to others to carry out the original object. The forfeiting act here under 

consideration, after declaring a forfeiture for condition broken, proceeds 
“and these lands shall hereafter be disposed of as other public lands of _ 
the United States.” This is exactly the provision which the supreme ~ 


' - court said in Schwlenberg v. Harriman supra would render a forfeiting | 


effective to re-invest title in the United States. This act was sufficient 
to and did, in my opinion, operate to effect a reunion of the lands af- 
fected by it, with the public domain. ; 
Your decision in this case is upon the eae apparently tat die 
title to these lands was vested in the State by the certification in 1859, 
and that it required a reconveyance or release from the State to re- 
invest the title in the United States. It is doubtful if the list cer tified — 
to the State was intended for any other purpose than to give notice of 
the lands that it was supposed would be within said grant. That list, — 
it is stated, contained both granted and indemnity lands, and that fact. 
strengthens the theory that it was simply an ‘information list.” ~ | 
The act of June 3, 1856 did not require or provide for a certification — 
of the lands granted, nor did it provide for the issuance of patents. — 
‘The act of August 3, 1854 (10 Stat. , 346) provides as follows: | 
| That in all cases where lands have been, or shall hereafter be, granted. by any law | 
of Congress to any one of the several States and Territories; and where such law 
does not convey the fee simple title of such lands, or require patents to he issued 
therefor; the lists of such lands which have been or may hereafter be certified by the _ 
- Commissioner of the General Land Office, under the seal of said office, either as origi- 
nals, or’ copies of the originals or records, shall be regarded as conveying the fee 
_. Simple of all the lands embraced in such lists that are of the character contemplated 
_. by such act of Congress, and intended to be granted thereby; but where lands em- | 
- braced in such lists are not of the character embraced by such acts'of Congress, and 
are not intended to be granted thereby, said list, so far as these lands are concerned, — 


~~ ghall be perfectly null and void, and no right, title, claim or interest shall be con- 
veyed thereby. : 


In 1857, ‘Attorney General Black held that this act aia: not ane in 
any manner whatever, to the land granted by grants nae that of 
June 3, 1856, and added (9 Ops., 41): | | = | 


Ican see no objection to your furnishing lists of those lands. to any person who | 
desires to make a proper use of them, just as you would give other information from . 
- the records of your a But such lists can have 110 influence on the title of 

| the States. | | : 


‘The lists i in ‘this case were certified after: this opnuone had been 1 ren- 
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dered. Reference isalsomade to the opinion of Solicitor. General Phillips, | 
approved by Attorney General Williams (14 Ops., 617). There, after 
naming a large number of grants, including one to Louisiana, of June 
3, 1856, it was said: | 


‘I find myself unable to perceive in them any author ity for any certificate, patent, — ; 
or other writing, to proceed from any other agent of the United States in connection 
with that title. ‘The act and that alone is the conveyance and that conveys the fee. 

The views thus expressed, clearly sustain the conclusion that the cer- 
tification in this case did not, in any manner, strengthen or affect the 
title of the State in the tracts included in said lists. 

In cases where patents have been issued after the title had been con- 
veyed or confirmed by act of Congress, the supreme court has said that 
such a patent constituted documentary evidence of the existence of the | 
title, but was not itself the grant. Langdeau v. Hanes (21 Wall., 521); 

Wright v. Roseberry (121 U.8., 488); Wisconsin Central R. R. Co. »v. 
Price County (133 U. S., 496). The outstanding certification in this in- 
stance did not, in my opinion, constitute a title in the State, as held by 
- you, or prevent the re-investment of the title to said lands in the United 
States, by the force of the forfeiting act of 1870. | 

In the case of Horace B. Rogers et al. (10 L. D., 29) it was held that 
so long as the certification was outstanding, the title was outstanding, 
and that until reconveyance or cancellation of the certification by suit 
. for that purpose, the lands falling within the terms of the forfeiture act. 
were not subject to entry under the settlement laws. In that case, the 
forfeiting act does not seem to have been given the force and effect to 
which it was entitled. As we have seen by reference to the decisions 
of the supreme court, legislative action may be just as effective to di- 
vest the grantee of all title acquired under a grantof this character as 
a judicial decree would be. In the later case of Victorien v. New Or- 
leans Pacific Ry. Co. (10 L. D., 637), the granting act and the forfeiting 
act involved being to the same effect and in almost the same terms as 
the acts involved in the Rogers’ case, it was held that the lands coming 
within the terms of the forfeiting act became at once, on the passage 
of that att, subject to settlement. This later case announces the proper 
rule and the one that will be followed. It follows then, and I so hold, 
that the land in question was public unappropriated land at the date the 
rights of said railroad company attached, an as such passed wnder its 
grant. 3 : : 

‘The decision appealed ; from 1s accor aingly reversed. 


er nears PUBLIC LANDS. 885. 
DESERT LAND ENTRY—EXCESSIVE ACREAGE. 


Mary. A. R. JENKINSON. 


: A desert land entry macs after ae passage of the act of August 30, 1890, is restricted a 
, in area to three hundred and weeny: acres. : 


a First Hasictani Seordiary Chandler to ‘the Commissioner of the General mes 


Land Office, Apr ab 2, 1892, 


_ Mary ro R. J Jenkinson, on September U1, 1890, ar desert-land 
entry for the Sf of the NW4, the Sé of the NEL, and the S$ of Sec. 26, : 
T.28., BR. 35 E., Blackfoot land district, Idaho.. | 


a © +The anes of the tract above described was Jour hundred and. eighty a 
-  aeres. . zie 
~. On May 18, 1891, you held for cancellation so much of said entry as 


was in excess of three hundred and twenty acres, on the ground that = 
the act of Angust 30, 1890, rostetcued desert- land entries to that. 


<4 amount. 
She has appealed to the Deine the. allegations of error being 7 


_- that at the date of entry (September 11, 1890) the local officers had not _ 


yet received “ official knowledge” of ‘the passage of the act; that she | | 
has fenced the entire tract and constructed ditches upon anon subdivis- 


ion thereof; that she did this in accordance with the information re- 


ceived écoin the local officers; and that it would be manifest Huasuce a 
- to her to forfeit the fruits of ee labor. 


The act to which reference is made is that approved August: 30, 1890, | 


: making appropriations for sundry civil expenses of the government; 
and the portion limiting the amount of land allowed. to be. entered 1s 


‘the following (26 Stat., 391): 


No person who shall, after the passage of this act, enter upon any of the public 
lands with a view to occupation, entry, or settlement, under. any of the land laws, 


shall be permitted to acquire title to more than three hundred and twenty acres in a 
_ the aggregate, under alt of said laws; but this limitation shall not operate to curtail 


the right of any eo who has heretofore made entry or settlement on the pure . 
lands. 
— If the law above quoted Was intended to tdiade desert-land entries, 

. asin my opinion it was, it cur tailed the rights of all who bad not “here- 
 tofore made entry ”——-that is, prior to the approval of the act, August 30, 


1890. An act of Congress goes into effect—unless siierwice explicitly _ 


stated therein—at the date of its approval. (See case of August W. . 
| Hendrickson, 13 L. D. , 169.) The fact that the local officers had not: | 
received “official knowledge” of the fact has no bearing upon the 
question. The fact that she made the entry upon the advice of the 


local officers: will not operate to confer upon her a right denied by the — 


law (William A. Parker, 13 L. D., a 
Your decision 1 is attirmed. 


! 
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RIGHT OF WAY ACTS~RATLROADS—CANALS. 
INSTRUCTIONS. 


There is no authority under the acts of March 3, 1875, ‘ind March 3, 1891, for filing 
maps of location over unsurveyed lands, and such maps will not be roomy by 
the Department. | . 


ocean y Noble to the Commissioner of the General Land Office, March | 
a1, 1892. 


I iavewith return, approved, regulations concerning the right of way 
granted by Congress over the public lands for railroads, canals, ditches, 
- aud reservoir sites, uuder the acts of March 3, 1875 (18 Stat. , 482), and 

March 3, 1891 (26 Stat., 1095), 

In the matter of your suggestion relative to the accel of this De- 
partment in the case of the Santa Cruz Water Stor age Company (13 L. 
-D., 660), to the effect that maps of location over unsur veyed lands, aot 
otherwise acceptable,” be received arid filed, eveu if not formally ap- 
proved, I have but to say that unless the ioeauon is in some way con- 
nected with the public surveys, the map would be of little value to 
furnish information as to the actual location of the canal, ditch, or 

reservoir, 

Said maps could not be approved, as held in said decision, and no 
rights would accrue from such filing. Such a practice can not, there- 
fore, receive the sanction of this Department, as it could only result in 
unnecessary expense to the locators, greatly increase the duties of this 
Department, as well as incumber the files with maps and papers not 
warranted by law nor necessary to the preservation of the rights of 
parties. 

Heretofore railroad companies desiring to secure the right of way over 
the unsurveyed lands of the United States have been permitted to file | 
a map of location for the approval of this Department, without waiting 
for survey, but it was required that immediately upon the survey of the 
— lands traversed by the road, the company must file another map show- 

ing the line of route in connection with the public surveys. No rights 
followed the approval of the map over unsurveyed lands, the same 
being furnished presumably as a matter of information. ‘ 

The act of 1875 makes po provision for the filing and appr oval of maps — 
of location over unsurveyed lands, its provision being, Coot pon wnsur- 
veyed lands, within twelve months after the survey thereof by the — 
United States,” the company must “file with the register of the land 

‘office for the district where such land is located a profile of its road; 
and upon the approval thereof by the Secretary of the Interior the same. 
' shall be noted upon the plats in said office.” 

No note was to be made upon the local office records to guide i in the 
disposition of the public lands, until the approval of the map of loca- 
tion, which ‘was to be filed after SUIVE ey; and I am therefore of the opin- 
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- jon that what has already been said relative: to the location of canals, 
ditches, and reservoirs over unsurveyed lands, applies. with equal force — 

_ to railroads claiming the right of way under the act of 1875.. 
_. [have therefore omitted from the circular that portion. referring to 
- the filing and approval of railroad maps of location over ‘wnsurveyed - 
lands, and in future Or will not wan sral ‘such mS to this Depart- 
ment. 

In this connection, I have « con. sider ed your saci of Febru. 
ary 9, 1892, relative to the application by the Coeur d’Alene Railway 


_ _ and Xd Navigation Company to amend the form of affidavit and certificate © 


required by the regulations of this Department to be attached to the 
-maps of definite location, presented for approval under the act of March 
3, 1875, The basis for this application is the fact that maps of location 


| ae been. filed by said company over unsurveyed lands, which maps) 
have been approved by this Department; that the surveys were made .-. 


by different parties some of whom are not now in the company’s employ, 


and it is extremely difficult to make the certificate corr espond with the > q 


- circular form; further, there is nothing in the form. prescribed to be 
attached to. the map of location: filed after. survey, to show theapproval 
by the Department of the location made prior to survey. Amended / 
_. forms are presented by the company for approval, and your letter states 
- that “the principal advantage of the form is that, where the road shall .- 

have been constructed when the government surveys .are made, it 


nd allows of one map. being filed covering both location and constr uction.” 


As heretofore shown, no rights acerued from the filing and approval 


of the location prior to survey, and. I can see no necessity for such fact 
-: . appearing in the certificate attached to the map filed after survey. — 


‘If the party who made the survey is no longer in the company’s em- 
ploy, I can see no objection to so wording the affidavit and certificate as 
_to contain the actual facts, conforming as far as possible to the prescribed | 
form, nor can there be any objection to the consolidation of the maps of 
location and construction, where construction preceded the survey. 


I am unwilling to approve the forms i in the shape presented, and they a 


_ are herewith returned. 

_ Any maps hereafter pr resented for appr oval by this company comply- 
_ ing with the above, if otherwise in ere, Ww il be daly consider ed. | 

| /14561—vor 14——22 , i 
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RIGHT OF WAY REGULATIONS—RAILROADS CANALS, 


| RAILROADS. 


~The following is a copy of an act of Congress approved M arch 3, L875, 
granting to railroads the right of NEY mous? the public lands of bie 


_ United States: 


Beit enacted by the Senate and House of hag esentatives of the United States of America 
in Congress assembled, That the right of way through the public lauds of the United 
States is hereby granted to any railroad company duly organized under the laws of 
any State or Territory, except the District of Columbia, or by the Congress of the 
United States, which shall have filed with the Secretary of the Interior a copy of its 
articles of incorporation, and due proofs of its organization under the same, to the 
extent of one hundred: feet on each side of the central line of said road; alsothe right 
to take, from the public lands adjacent to the line of said road, taatertall earth, stone, 
and timber necessary for the construction of said railroad; also, ground adjacent to 
such right of way for station buildings, depots, machine shoe, side tracks, turn-outs, 
and water stations, not to exceed in amount twenty acres for each station, to the ex- 
tent of one station for each ten miles of its road. 

Sec. 2. That any railroad company whose right of way, or whose track or roadbed 
upon such right of way, passes through any canyon, pass, or defile, shall not pre-. 
vent any other railroad company from the use and occupancy of said canyon, pass, 
or defile, for the purposes of its road, in common with the road first located, or the 
crossing of other railroads at grade. And the location of such right of way through 
any canyon, pass, or defile shall not cause the disuse of any wagon or other public 
highway now located therein, nor prevent the location through the same of any such 
wagon road or highway where such road or highway may be necessary for the public 
accommodation; and where any change in the locatiou of such wagon road is neces- 
sary to permit the passage of such railroad through any canyon, pass, or defile, said 
- railroad company shall, before entering upon the ground occupied by such wagon 
road, cause the same to be reconstructed at its own expense in the most favorable 
location, and in as perfect a manner as the original road: Provided, That such ex- 
penses shall be equitably divided between any number of railroad companies OECMDY: 

ing and using the same canyon, pass, or defile. 

' Sec. 3. That the legislature of the proper Terr itory may provide for the manner in 
which private lands and possessory claims on the public lands of the United States - 
may be condemned; and where such provision shall not have been made, such con- — 
demnation may be made in accordance with section three of the act entitled! “Anact 
[to amend an act entitled an act] to aid in the construction of. a railroad and teie- 
‘graph line from the Missouri River to the Pacific Ocean, aud to secure to the Gov- 
ernment the use of the same for postal, military, and other purposes, approved July 
first, eighteen hundred and ee approved July second, eighteen hundred and 

sixty-four. — e % 

Sec. 4. That any railroad company desiring to secure the Denefits of this act, shall, _ 
within twelve months after the location of any sectiou of twenty miles of its road, if 
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othe es same be upon surveyed nae and, if upon unsurveyed lands, within twelve 
mouths after the survey thereof by the United States, file with the register of the land — 


' - office for the district where such land.is located a profile of its road; and. upon ap- 


-proval thereof by the Secretary of the Interior the same shall be Hoked: upon the plats . ; 


. in said office; and thereafter ‘all such lands over which such right of way shall pass 


shall be disposed of subject to such right of way: Pr ovided, That if any section ot. : 
said road shall not be completed within five years after the location of said section, 
the rights herein granted shall be forfeited as to any such uncompleted section of 
said road, . 
Sec. 5. That this act shall not apply i any lands iithin the jinatts of any military, 
park, or Indian reservation, or other lands specially reserved from sale, unless such 
tight of way shall be provided for by treaty ee ulation or by.act of am tas here- 
tofore passed. . 
- Src. 6. That Congress hereby reserves s the right at any time to alter, amend, or re~ | 
peal this act, or any part thereof. . . 
Approved March 3, 1875. (18 Stat. , p. 482.) 


‘The regulations under the law are as follows: : 

I. Any railroad company desiring to obtain the benefits of the ae is 
required to file, through this office, or they may be filed with the regis- 
ter of the land district in which the principal terminus of the road is. to. 
be located, who will forward them to this office— 7 

First. A copy of its ar ticles of incorporation, duly certified to. by the 
proper officer of the company, under its corporate seal. 7 
Second, A copy of the State or Territorial law under which the. com-— 
pany was organized (when. organized under State or Territorial law), 

with certificate of the governor or secretary of the State or Territory 

that the same Is the existing law. | 
‘Third. When said law directs that the articles of eect: or other 
papers connected with the organization, be filed with any State or Ter- 

tritorial officer, the certificate of such officer that the same have been - 

filed according te law, with the date of the filing thereof. | 
No forms are prescribed for the above portion of the cc ‘due proofs ” 
required, as each case must be governed, to some extent, by the laws of 
the State or Territory. 


Fourth. The official statement, under seal, of the proper officer, thatthe 


organization has been completed; that, the company is fally authorized 


‘to proceed: with the construction of the road according to the existing: | | 7 


7 law of the State or Territory ; ‘and. that the copy of the. ar ce filed is : 
true and correct. (See Form L.) | 
Fifth. A truelist, signed by the president, under the seal of fie com- 
pany, showing the names and designation of its respective o officers at the. 
date of the filing of the proofs. (See Form-IT.) | 
IL. Upon the location of any section of the line of route of its Pad: 
not exceeding 20 miles in length, the company must file with the regis- 
ter of the land district in which Sen section of the road, orthe greater — 
- portion thereof, is located, a map, for the approval of fie Secretary of 
- the Interior, diese the termini of such portion of the road, its length, 
and its route over the public lands according to the public surveys. 
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The map must be filed within twelve months after the location of. 
such portion of the road, if located upon surveyed lands, and if upon | 
unsurveyed lands within twelve months of the survey thereof. It must 
7 bear— | 5 


First. Affidavit of the chief engineer of the company (or person employed to make 
the survey, if the company has no chief engineer), settiug forth — the. survey of — 
route of the company’s roat from to , a distance of Iniles (giving 
termini and distance), was made by him (or under his direction) as. chief engineer of 
the company (or as surveyor employed for the purpose, if such be the case), under 
authority of the company, on or between certain dates (giving the same), and that 
such survey is accurately represented on the map. If the affidavit is made by the 
chief engineer of the company, it must be signed by him officially. (See Form III. ia 

Second.. Official certificate of the president of the company, attested by its secre- 
tary under its corporate seal, regarding the person signing the affidavit, either as to 

_his being the chief engineer of the company or as to his employment by the company 
for the purpose of making such survey; that the survey was made under authority 
of the company; that the line of route so surveyed and represented by the map was 

adopted by the company, by resolution of its board of directors of a certain date. 
(giving the date), as the definite location of the line of route of the company’s road 

from to , 2 distance of miles (giving termini and distance), and. 
that the map has been prepared to be filed for the approval of the Secretary of the 
Interior, in order that the company may obtain the benefits of the act of Congress 
approved March 3, 1875, entitled ‘An act granting to railroads the right of way 
through the aabli lands of the United States.” (See Form IV.) 


Iif. It will be observed that the requirements: of the law regarding 
the filing of the proper papers are conditions precedent to the obtain- 
inent of the right to construct a railroad over, the public lands, or to 
take therefrom material, earth, stone, and timber for its construction, 
or to oceupy them for station or other purposes. It is therefore im pera- 

tive that proper steps, as pointed out in this circular, should be taken 

by a company, and the approval of the Secretary of the Interior ob- 
tuined, prior to the construction of any part of its road or its pocapancy 

of the ‘public lands in any manner. | 

IV. Upon construction of any section of the line of its road the com- 
pany must file with the. register of the proper land district, for trans- 

mission to this Ce a map of such constructed portion of road, bear- 
ing— | | | 




















First. Affidavit of the chief engineer or person under whose supervision the portion 
of theroad was constructed, that its construction was commenced on and fin- 
ished on (giving dates) ;. that the line of constructed road is atcurately repre-— 
sented upon the map, and that it conforms to the line of located route which received 
the approval of the Secretary of the Interior on — (giving date), (See Form V.) 

Second. Certificate of the president of the company, attested by the secretary under 
the corporate seal, that the portion of the road indicated by the map was actually 
«<onstructed at the time as sworn to by the chief engineer of the company (or person 
making the affidavit), and on the exact route shown on the map; that in its con- 
struction the road does not deviate from the line of route approved by the Secretary 
of the Interior, and that the company has in all respects complied with the require- 
ments of the act of March 3, 1875, granting right of way through the public lands. 


(See Form VI.) 
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“Any variation within the jiniita of 100 feet con the central ae of 
~ the road. as located will not.be considered a deviation from such line, but 
where, upon: construction, it is found necessary to transgress the limits — 
within which the company has right ot way, the company must at once 
file proper map of amended. route for approval... ; 


V. If the company desires to avail itself of the provisions of t the law 7 
which grant the use of “ground adjacent to the right of way for station: ~ 


buildings, depots, machine shops, side tracks, turn outs, and water sta- — 


tions, not to exceed in amount 20 acres for each station, to the extent of" 


. one.station for each 10 miles of its road, ” it must file for approval, in _ 


- each separate instance, a plat showing, in connection with the public 
_ surveys, the surveyed limits and area o the a erounds DesttCd: Such 
plat : must bear— : 


First. Affidavit of the chief engineer or surveyor by whom or ninnaisk whose super- 
vision the survey was made, to the effect that the plat accurately represents the sur 
veyed limits and area of the grounds required by the company for station or other 
- purposes, under the law (stating the purposes), in —— (giving section, township, 

. range, and State or Territory); that the company has occupied no other grounds for | 


_ station or other similar purposes upon public lands within the section of 10 miles for ey 


which this selection is made, and that, in his belief, the grounds so represented are 

actually and to their entire extent required by the: company for the necessary uses 
contemplated by law. (See Form VII.) " 

Second. Certificate of the president of the. company, ‘attested by the secretary 

under the corporate seal, that the survey of the tract represented on the plat was 


‘made under authority and by direction of the company by or under supervision of — 


its chief engineer (or person making the survey), whose affidavit is attached; that. 
such survey accurately represents the grounds actually and to their entire exteit re- 
quired by the company for station (or other) purposes in (giving. section, town- 
ship, range, State, or Territory), allowed by the provisions of the act of Congress ap- 
proved March 3, 1875, granting to railroads the. right of way through the public 





i lands; that the company has no station or other grounds. upon public lands within | 


_ the section of 10 miles for which this selection is made; and that the company, by 
resolution of its hoard of directors of a certain date (giving the date), directed the 
_ proper officers to present the plat for the approval of the Secretary of the Interior 


. in order that the company may obtain the use of the grounds under the law above 


referred to. (See Form VIII.) 


- When maps of a line of any road have been approved. by thie Seure. | : 
tary of the Interior, a copy of so much thereof as relates to the lands 


i. within the boundaries of a given district, will be transmitted to the reg- 


ister and receiver. 


Immediately upon receipt of sneh’ copy, if the same represents sur- 
veyed lands, the local officers will mark upon the township plats the 
line of route of the road as Jaid down on the map. They will also note, — 
_ in pencil, on the tract books opposite each tract of public land cut by- 
said line, that:the same is to be disposed of subject to the right of way 
for the road, giving its name. Thereafter, in disposing of any tract 
cut by the nae of route, the claim to which shall have been initiated ~ 
- subsequent to the réceipt of the copy of the approved map, the register 
_  and-receiver will note, in red ink, across the face of the certificate issued 
upon any entry made, that the same is allowed subject to the right of 
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way of the road, giving its nam e, and nore to the letter from this. office : 


_ transmitting the. map, by its initial and date. 


When there is received from -this office a copy of an approved plat of — 


grounds selected by a company, under the act in question, for station —— 


purposes, etc., they will mark the proper township plat accordingly, 


make the necessary notes on the tract books, and in disposing of the: 


tracts which may include the grounds so selected, the officers will note 


on the certificate of entry, in addition to the noee concerning the right: . 


of way, the entry is permitted subject to the use and occupation of the 
company (naming it) for station purposes, etc. 
When copies of approved maps or plats are sent, showing lines of 


route through unsurveyed lands, they will be placed on file, awaiting 
further compliance with the law and instructions by the companies poe - 


survey of the lands. 


The act of March 3, 1875, is not. in the nature of a rant of lands; — | 
_ it does not convey an estate in fee, either in the “right of way” or the 


grounds selected for depot purposes. It is Bner of use only, the title 
still remaining in the United States. . 
Each tract selected for station purposes under the act must represent 


its particular section of 10 miles, and can not be selected in any other 


section of 10 miles: That is, within the first 10 miles a tract may be 


selected at any point within said section, and for the next 10 miles _ 


another tract may be selected within the limits of that section in the 
‘game manner as the first; and other tracts may in like manner be 


~ gelected for each additional section of 10 miles to represent said section 
in its particular locality.’ All selections for station purposes are now 
adjusted in conformity to the above ruling, as shown by Forms VIL and 
VITL. | 

Aljl persons settling on ible lands to which a ‘railr oad. right of 
way has attached, take the same subject to such right of way, and must 


pay for the full area of the subdivision entered, there being no authority — 


' to make deductions in such cases. 


Tf a settler has a valid claim to land existing at the date of the ap- 


proval of the map of definite location of a railroad company, his right 
- is superior, and he is entitled to such reasonab:e measure of damages 
for “right of way,” etc., as may be determined upon, by agreement or 


_ in the courts, the question being one that does not fall within. the juris- =) 


diction of this office. | 


All maps must be filed with the register of the proper land office, who | 


will note upon the same the fact that they are filed in a and 
transmit both map and duplicate to this office. 

Registers are instructed,.in any case where information is received 

by them of the construction of railroads within their districts, of the 


. rights of which they have no official knowledge, to promptly advise this — 


office of the facts, in order that proper anfomeian or directions in the 


matter may be given | them, 
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A maps of location presented for approval should be drawn on trac- 


ing linen, the scale not less than 2,000 feet to the inch, and should be 


filed in duplicate. Station plats should be upon a scale of 400 feet to 
| ‘the inch, and should also be filed in duplicate. | 
~ . The attention of companies seeking the benefits of this act should be 


a specially directed to these suggestions, as serious delays and embarrass- 


ments are often incurred through the inability of this office, owing to 
its limited clerical force, to prepare the necessary noes fortransmission — 
to the district offices. 6) 7 | 


RieuT OF WAY FOR Canars, Dircnns, AND RESERVOIR: Sires. 


| Sections 18, 19, 20, anil 21 of the act of Congress approved March 
3, 1891 (26 Stat., 1095), entitled, “‘An act to repeal timber-culture 
laws, and for other purposes,” grants the right of way through the. 


a public Jands and reservations of the United States for the use of. 


canals, ditches, and reservoirs, heretofore or hereafter constructed by 
corporations, individuals, or associations of individuals, upon the filing 
and approval of the certificates and maps therein provided for, but the 
word “reservations” as here used does not include Indian. reservations. 
The following instructions, under said act, are added for the informa- 
tion of those who may desire to secure the benefits granted thereby: 


THE EIGHTEENTH SECTION 


provides that the right of way through the public lands and reserva- 
tions of the: United States is hereby granted to any canal or ditch com- 
pany, formed for the purpose of irrigation, and duly organized under: 
the laws of any State or Territory, which has filed or may hereafter file 
a copy of its articles of incorporation, and due pr oofs of its organization 
under the same, to the extent of the ground occupied by the water of 
the reservoir, and of the canal and its laterals, and 50 feet on each side © 
of the marginal limits thereof; also the right to take from the -public © 
lands adjacent to the line of the canal or ditch, material, earth, and 
stone necessary for the construction of such canal or ditch. The right | 
 _of way must not interfere with the proper occupation by the Government . 
of any reservation, and all maps of location must be subject to the 


approval of this Department and of the Department. having charge of -— | 


ze any reservation in which the right. of way is pr oposed to be located. 


THE. NINETEENTH SECTION 


: is drawn in the same general terms of section 4 of he right. ofway — 
act for railroads, approved March 3, 1875 (18 Stat., p. 482), and directs 
that any canal or ditch company dssiting: to secure the benefits of this | 
act shall, within twelve months after the location of 10 miles of its can al, 


| - if the same be upon surveyed lands, and if upon unsurveyed lands 


ad twelve months after the survey thereof se the United States, 
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file with the register of the land office for the district where such land 
is located a map of its canal or ditch and reservoir, and, upon the ap- - 
proval thereof by the Secretary of the Interior, the same shall be noted 
upon the plats in said office, and thereafter all such lands over which 
such right of way shall pass shall be disposed of subject to such right 
of way. The section further provides that whenever any person or cor- 
poration, in the construction of any canal, ditch, or reservoir, injures 
or damages the possession of any settler on the public domain, the | 
party committing such injury or damage shall be liable to the party 
injured for sach injury or damage. 

Under this section all maps or plats showing the location of canals, 
ditches, or reservoirs, must first be filed in the proper local land offices. 
The register will note in red ink on the map or plat over his official sig- 
nature the date of such filing in his office, and the fact that it is “filed 
in duplicate”, and then promptly transmit the same to this office for 
appropriate action. Itis imperatively necessary that all maps or plats 
submitted under this section should be filed in duplicate. | 


THE TWENTIETH SECTION 


_ directs that the provisions of this act shall apply to all canals, iach, ae 


or reservoirs heretofore or hereafter coustructed, whether constructed 
by corporations, individuals, or associations of individuals, on the filing — 


of the certificates and maps herein provided for. If such ditch, canal, 


er reservoir, has been or shall be constructed by an individual, or ASSO- 
ciation of individuals, it shall be sufficient for such individual, or asso- 
ciation of individuals, to file with the register of the land office where 
said land is located a map of the line of such canal, ditch, or reservolr, 


| asin case of a corporation, with the name of the iudidaal owner or | 
owners thereof, together with the articles of association, if any there be. . ° 


Plats heretofore filed shall have the benefits of this act from the date of 
their filing, as though filed under it. Forfeiture is declared if any sec- 
tion of said canal or ditch shall not be completed within five years after 
the location of said section, to the extent that the same is not com- 
pleted at the date of the forfeiture. ° 

By the provisions of this section it is obli eaten upon all corpor a 
tions, individuals, or associations of individuals, owning, controlling, 
or operating canals, ditches, or reservoirs, whether the same have been 
constructed, or are to be hereafter constructed, in order to be admitted 
to enjoy the benefits provided for in this statate, to file the necessary __ 
papers and maps entitling them to recognition under this act; and the 


‘registers and receivers. are directed to give notice to all such corpora-° | 


tions that may be found within their districts that the conditions prece- 
dent to obtaining rights of way over the public lands, as enumerated | 
by the statute, must be fully complied with before any easement can be 
secured. 
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‘THE TWENTY- FIRST. SECTION 


declares that nothing i in ‘this act. shall authorize such. canal or ditch 7 
company to occupy such right of way except for the purpose of said — 


- eanal or ditch, and then only so far as may be necessary for the con- - 
7 struction, maintenance, and care of said canal or ditch. | 
-... All maps ‘of location, either-of canals or ditches, presented for ap- 
proval, should be in duplicate and drawn upon the scale not less than 
"2,000 feet to the inch, as required in the case of locations-under the act 
- granting the right of way to railroads, but the survey of a reservoir 


- may be mapped to the scale of 1,000 feet to the inch, and must also be 
in duplicate. The smallest leg al subdivision of the public survey 


Should be shown. 


The termini of a canal or ditch and laterals should be fixed by ref-_ 
erence to established corners of the public survey, and described in 
‘the field notes and in the certificate of the engineer. The course and — 
distance of the line of route and also the width of the canal or ditch. 
should be noted upon the maps, and-wherever. the location crosses a 
line of the public survey the distance to the nearest Seeened corner — 
should be ascertained and noted. 

Where the boundary lines of a reservoir cross the lines of the public 
survey the point of intersection should be marked with a stake or 
stone. and the distance from such point to the nearest established | 

corner, outside of the reservoir, should be noted on the map. 
- Tn surveying a reservoir, the initial point should be fixed by refer- | 
ence to an established corner of the public survey, outside of the reser- - 
voir, and the outer or shore line should be so marked that adjoining 
proprietors may know the boundary and that surveyors ny. retrace 

the line in after years regardless of the water line. 
- -In all cases, maps filed under this act should be accompanied by the 
field notes of the survey, which, like the maps, must be in duplicate, and 
in these notes the variation of the magnetic from the true meridian. 
should be noted. : | 
| This act doés.not contemplate the aoptepea con, for reservoir pur- 
poses, of natural lakes that are already the source of a water supply; 

nor the damming of a river, so that the adjacent country is overflowed. 
Tis intention seems to be to encourage the much-needed work of con- 


structing ditches, canals, and reservoirs in the arid portion of the 


country, and not as onus, an easement 1 In a natural source of water. 


- supply. — 


The duties of registers and receivers under this law are identical with | | 
those prescribed in the first part of this circular containing the rules 
and regulations for railroads. claiming right of way over the PaaS, : 


lands under act of March 3, 1875. 


No separate forms are pr esdribed to be used under the said seers. | 
- but the attached forms prescribed for use by railroads claiming right 
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of way andar the act of March 3, 1875, may be used i in such proceedings 


mutatis mutandis. 
7 Taos. H. CARTER, 
Ls | Commissioner. 
Approved March 21, 1893. . 
| J OHN W. Nose, 
‘Becretary. 


FORMS FOR DUE PROOFS” AND VERIFICATION OF MAPS OF RIGHT-OF- 
. WAY RATLROADS. 


a) 


I, , Secretary [or president ]. of the railroad company, do neces cer- 
tify that the organization of said company has been completed; that. the company is 
fully authorized to proceed with the construction of the road accor ding to the existing 
laws of the State [or Territory]; and that the copy of the articles of association [or incorporation } 
of the company filed in the Department of the Interior i is a true ‘and correct copy of - 
the same. 

In witness. whereof I have hereunto set my name ana the corporate seal of the com- 

pany. | = 

[SEAL.] | a. an - 
. of the Railr oad Company. 




















(II.) 











, being duly swori, says that he is the president of the railroad. 
company, and that the following is a true list of the officers of the said company, 
with the full name and official designation of each, to wit: {Here insert the full name and offi 
cial designation of each officers | 


[SEAL OF COMPANY. | 








‘ oy x } 
| aaa Cn 7 tne Company. 


, being duly sworn, says he is the chief engineer. of [or is the person employed 
to survey the line Pere of the road of } the railroad company ; that the survey of theline of | 
route of said road from — to , 2 distance of miles, was made by him 
[or ander his direction } as chief engineer of the company ce ag surveyor employed by the company | and ' 

under its authority, cammencing on the ——~ day of , 18—, and ending on the 

—— day of , 18—; and that such survey is accurately represented on the ac- 
companying map. . . . 





























Sworn and: subscribed to before me this —-— day jp , 18—. 














[sean] _ : aeaere 
Notary Public. 
TY.) 
I, cifis hereby certify that I am the president of the railroad 
company; that -, who subscribed the foregoing affidavit, is the chiefengi- 








neer of [or was employed to make the survey by] the said company; that thesurvey of line of route 
of the company’s road, as-accurately represented on the accompanying map, was made 
under authority of the company; that the said line of route so surveyed and as rup- 
resented ou the said map was adopted by the company by resolution of its board of 
directors on the day of ,18—, asthe definite location of the road from 
- $0 , a distance of - miles; and that the map has been prepared to be filed 
for the approval of the Secretary of the Interior, in order that the company may ob-| 

















“ 
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. _ tain the benefits of the act of Goneeess entered: March 3, 1875, entitled An ack: | 


granting to railroads the right of way through the public lands of the ‘United 
. ates: ae 











| President of the ——— Railroad onan - 








* Attest: —— —, 

a — Seeretary. 
[SEAL-OF COMPANY.] ~~ ae 

| : EVs) 
| -, being duly sworn, says that he is the chief engineer of [or was employed ts 
‘construct the road of] the rail oad company; that said road had been constructed, un- 
der his supervision, from to , a distance of miles; that its construe- 
tion was commenced on the —— day of » 18—, and finished on the - 
; , 18—}; that the line of constructed road as aforesaid is accurately represented 
_ on theeaccompanying map, and that it conforms to the line of located route which 
received the approval of the Secretary of the Interior on the -—— day of , 18—. 

































































Sworn and. subscribed to before 1 me this —— ~ day, of , 18—. 
-[SEAL, J | , : —, | 
| Notary Publie. 
mere ye 3 i” 
1: » do hepane ee that I-am the president of the - railroad 
company; ; that the portion of the road from to a distiance of — miles, 
was actually constructed as set forth in the foregoing affidavit of , chief 








én2 gineer, [or, the person employed by the company in the premises, J and: on the-:exact route as T epresented. 
on the accompanying map; that in its construction the road does not deviate from 
. the line of route approved by the Secretary of the Interior on the day of . 
18—; and that the company has in all things complied with the requirements of the 
_ _actof Congress approved March 3, 1875, granting to railroads the right of way through 
the public lands of the United States. | a ~ OS 

















_ . resident of the Railroad Company. - 


z Attest : 








} 
Seeretary. . 
[sar OF COMPANY. ] | | oa 

| | vo x 








, being duly sworn, says hei is the chief engineer Of' [or the person employed by | 
the. railroad company, under whose surpervision the survey was made of the 
grounds selected by the company for [station, buildings, depots, ete. a3 the case may be], under the act 

of Congress approved March 3, 1875, granting to the railroads the right of way through 
_ the public lands of the United States; said grounds being situated in the 
quarter of section of township —., of range —, in the State 
[or Territory] of ; that the accompanying plat accurately represents the surveyed 
limits and area of the grounds so selected, and that the area of the ground so selected 
and ‘surveyed is. acres and no more; that the company has occupied no other 
_ grounds for similar purposes upon ‘public Maids within the section of ten miles for » 
which this-selection is made; and that, in his belief, the grounds so selected and sur- 























dayof — 


veyed, and represented, are actually and to their entire extent required by the com- 


_ pany for the necessary uses contemplated iN said act of Congress ge ved Mar ch Oy 
1875, | 





vom and subscribed to before me this -—- - day of - —, 18—. 
[seat..] ae - 








ae 
Notary Publie. 


% 
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(VIL) 











I, 


made under authority and by direction of the company, and under the supervisien of 
, its chief engineer [or the person employed in the premises], Whose affidavit precedes 

this certificate; that the survey as represented on the accompanying plat actually 
represents the grounds required in the quarter of section of township 
— _, of range , for the purposes indicated, and to their entire extent, 
under the act of Congress approved March 3, 1875, granting to railroads the right of 
way through the public lands of the United States; that the company has selected 
no other grounds upon public lands, for similar purposes, within the section of ten 
miles for which this selection is made; and that the company, by resolution of its 
board of directors, passed on the day of , 18—, directed the proper officers 
to present the said plat for the approval of the Secretary of the Interior, ig order 
that the company may obtain the use of the grounds described, under said act ap- 
proved March 3, 1875. _— » * . 






































; = : 3 
7 President of the — Railroad Company. 
Attest: a | 7 








—_— 
Secretary. 


_ [SEAL OF COMPANY.) 


, do hereby certify that Iam the president of the —— railroad 
company; that the survey of the tract represented on the accompanying plat was | 


fo art ereteie A 
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7 PRE- -EMPTION EN TRY--SECTION Ts ACT OF MARCH = 1891. 
Wrrorir v Conmran. 


A pre emptor who duly submits final ‘sinks and pays for the land secures a right 
‘thereto that can not be defeated by the fact that the entry is not made of record 
‘in the General Land Office, through the failure of the local officers to forward © 
the final proof. . 
The pendency of a contést does not defeat the confirmation of ap. entry in the inter- 
_ est: of a transferee under section 7 , act of March 3, 1891. 


| First Assistant Secretary Chandler to the Commissioner of the Gener al 
ee Office, April 5, 1892. 


e - I have ianeideseal the case of William V. Witcher v. Charles W. 
- Conklin, upon‘the appeal of the former from your decision of October 7 


11, 1890, dismissing his protest against the final proof of: the latter in 
-. Support ‘of his pre-emption filing for the E. 4 of the NW. 4, the NE. 4 ~ 


of the SW. 4, and the NW. 4 of the SE. 4 of See. 29, T. 41 N., RB. 9 B,, _ 
. Susanville, California, land district, 
The record shows.that on the 28th day of Js anuary, Goikiin filed we . 
_ pre-emption declaratory, statement for said land, alleging setilement . 
January 1,1887. He advertised to make final proof for said tract July 
14, 1888, at which time said Witcher appeared and filed a protestin the — 
. ae of an affidavit of coutest. The testimony of Conklin, and his — 


4 _ two witnesses, was taken and the hearing continued to the 16th of J wy, < . 


; -at which both parties appeared and introduced their testimony. a 
- Witcher, in his affidavit of contest, alleged that on the 13th day of 7: 


a March, 1878, one Albert Scherfen filed his pre-emption declaratory state- — | 


7 ‘ment for ie tract; that said Scherfen settled upon said land and placed Ss, 
valuable. improvements thereon, consisting of a house 20x25 feet, of 


thé value of $200; a stable and hay-barn 40x50 feet; a granary 15x20 ~ 
. feet; said buildings of the value of $400. That he fenced about 

two acres of the land. It is further alleged that on the 19th day of 
February, 1884, Witcher purchased from said Scherfen his improve- . 
ments and interest | in the land, and received a warranty deed therefor; 
that at the same’ time Scher fen: delivered to. Witcher “the duplicate | 
receipt No..1402 of final payment of the then receiver of the. above- 
named land office.” Copies of the deed and receipt were attached to 
the affidavit. It is alleged that Witcher went into the possession of the 
property under his purchase from Scherfen, and that he placed further ~ 
improvements. upon the tract, consisting of a good and substantial 
- fence, enclosing about twelve acres of the land; that about October 19, 
- 1886, he leased the premises for one year to the father of Charles W. 
oe Coin. who as tenant under said lease entered into the possession of - 
- the premises, ‘and suffered his son, the said Charles W. Conklin, to 

“reside with him upon the same premises.” “That after the expiration of | 
7 about twelve montis the elder Conklin removed fre om the tract and, 
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deft his son in his stead upon the place; that thereafter the son filed his 
pre-emption declaratory statement, under which he seeks to make final | 
proof. 
A conspiracy is ; charged between: the -Oeniae to fost possession of — 
the land by the elder Conklin, under the lease, and defraud Witcher 
out of his rights in the premises. A suit in the State court, was tried | 
between Witcher and the younger Conklin, respecting the right to the 
possession of the premises, which resulted favorably to Witcher, and 
under a writ issued after the judgment was rendered in said suit, 


Conklin was put out of the possession of the premises and. Witcher — 7 


put in, and. was still in poseeese when this COMOVOESY, was tried 


before the local officers. | 
From the testimony tnbrodubed Beiote them, the local officers feud : 


in favor of the protestant, and rejected the final proof offer ee by Conk- 


lin. Conklin appealed. ; 

You, by letter of October 11, 1890, reversed the judg ment of the jaca 
officers, dismissed Witcher’s protest, and found Conklin’s final proof to 
be sufficient. Witcher appeals. » 

The first and second assignments of error are as follows: 

1. That Witcher (Plaintiff) failed to furnish satisfactory evidence ana Schorfon 
(Plaintift’s assignor) ever made cash entry as alleged : 

2. That proof was necessary to establish the gennineness of the Receiver’ S dupli- 
cate receipt, issued to said Scherfen, and filed as. evidence i in this case. : 

The local officers found That Albert Scherfen hadin good faith com- | 
plied with the pre- emption law and had made final proof and payment 
- upon said land, and had an equitable title thereto. That his rights 

- should not be defeated by the neglect or wilful non-performance of official 
duty upon the part of the local officers. . . . That W. V. Witcher 
obtained from said pre emptor Scherfen, on 19th February, 1884, all the 
latter’s title and claim to said premises; that he examined the land, 
and there found ample evidence of the compliance with law, on the 
part of Scherfen as to residence, improvement and cultivation.” s 

The records of the local land office show that Albert Scherfen made 
pre-emption declaratory statement for. the tract on April 18, 1878, | 


alleging settlement on March 18, 1878. The records of the local office % 


and your office appear to be silent as to whether Scherfen made his 
final proof under his said filing, and the evidence relied upon by the 


__- protestant to show that such final proof had been made consisted of — 


-. an alleged receiver’s duplicate receipt, dated November 5, 1880, and 
signed by Andrew Miller, then the receiver of that land office. The 
record shows that such.a. receipt was offered in evidence at the trial, 
but the original is not found among the papers, but there is a copy, . 
duly certified by the register of the local office, attached to the protest 

filed by Witcher, and for the purposes of this case it may be treated | 
as the original. » The objection made to the introduction of this receipt, 
as shown by the report of the local officers, was “on the ground that 
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the records of this (local) office do not show that final’ entry was ever 
- made by Scherfen; that the signature thereto was not identified and 
_ that the said receipt had never been transferred.” The local officers 
- held that the objections were not welltaken and say: a 
From our knowledge of the conduct of this office during the period in which this 
receipt purports to have been issued are fully persuaded that said receipt-is a gen- 
uine receiver’s duplicate receipt, and that, as by it shown, Albert Scherfen did on 
the 5th day of November, 1880, make final proof and payment upon the tract of land 


in controversy; that he received the receipt provided by law, duly sig ned by Andrew - 
Miller, then receiver of this office, and in the absence of any evidence to the con- 


4 trary it is to be presumed that such proot, was made in accordance with the laws and 


regulations governiug the submission of proof insuch cases, aud that such pe Was. 
- of such character as to entitle him to enter said land. 


In your decision, you say there was no proof that the si ignature to the 
original duplicate receipt was the genuine signature of the then receiver; — 
that the witness introduced for that purpose failed to testify to the fact. — 

‘In this, I think, you were in error. The witness, F. N. Long, testified 
that he was acquainted with Andrew Miller former receiver of the | 
' Susanville U.S. Land Office; that he had known him since 1855. In 
response to the question “ Do you. know the signature of said Miller?” 
heanswered, “Ithink I would. Ihave done considerable business with — 
Mr. Miller frst and last.” He further testified that he believed he was 
familiar enough with Miller’s signature to recognize it, although he 

would not like to swear point blankto any man’s S eaarite. And when 

the counsel submitted to the witness the duplicate receiver’s receipt. 
and asked if he believed the signature of Andrew Miller. thereto was 
_ genuine, he answered “I do.” The witness was not cross-examined by 
Oonklin’s counsel nor asked to ee fully the gr ounds EuDer which | 
he based his opinion. 

From a careful examination. of all the evidence i in ee case, <i am con- 
vinced that the finding of the local officers is sustained thereby and 
that Scherfen made final proof and payment for the tract as found by. 
- the local officers. When. said final- proof. and payment were made and — 
the duplicate receiver’s final receipt given thereon, his entry was com- 
pleted so far as he was concerned. The fact that his final proof was 
not forwarded to your office, and there made a matter of record, can 


not be held to defeat his entry, for he could have no control over these. 


matters. 
Scherfen’s entry haying been made and completed on the 5th day of = 


November, 18380, ib becomes unnecessary to discuss or pass upon the © 


other questions tawolved. in the record, for the reason that under the. 
act.of March 3, 1891 (26 Stat., 1095) said entry is confirmed. The ae | 
section of an act provides, among other things, that: 


All entries made under the pre-emption, homestead, cesert- iain or timber-culture 
: laws, in which final proof: aud payment may have been made and certificates issued, 

and to which there are no adverse claims originating prior to final entry and eich 
_ have been sold or incumbered prior to the first day of March, eighteen hnndred and — 


852 DECISIONS RELATING TO THE PUBLIC LANDS. 


eighty-cight, and after final entry, to bona fide purchasers or incumbrancers, for a" 
valuable consideration, shall, unless upon an investigation by a government agent, | 
fraud on the part of the purchaser has been found, be confirmed and patented upon 
presentation of satisfactory proof to the Land Department of such ale < or ineum- 
brance. 

The .adverse claim of Conklin did not orignate prior to final sneey: 
The land embraced therein was sold prior to the first day of March, 
1888, and after final entry, to Witcher, who is shown to be a bona fide 
purchaser for a valuable consideration and no fraud on the purchaser 
has been found upon an investigation by a government agent. Under 
these circumstances the entry of Scherfen is confirmed without refer- 
ence to Conklin’s claim. See Axford v. Shanks (on review) 13 L. D., | 
292. Shepherd v. Ekdahl (13 L. D., 537). : 

Your decision admitting Conklin’s final proof is reversed and you 
are directed to cause his filing to be canceled. ‘The papers in the case 
are herewith returned with directions to proceed under the act of 
March 3, 1891, in harmony with the views herein expressed. | 


PRACTICE~PREFERENCE RIGHT—SECTION 28, ACT OF MARCH 2, 1889. 
Cox v, NEWBURY. | 


Ten days saditioual are atiewad for the perfection of appeal. 1 from the local office, 
where notice of the decision is sent by mail. 

The preference right of entry conferred by section 23, act of March 2, 1889, is limited 
_to the lands originally claimed by the settler. — | 


First Assistant Secr etart y Chandler to the Commissioner of the General 
Land Office, April 5, 1892. 


The land welveds in. this appeal is lot 9 and the. SE, tof N Ww. t 1 of 
Sec. 14, T. 104.N., R. 71 W., Chamberlain, South Dakota, land district. 
The record shows that awn C.. Newbury on April 3, 1890, made — 
homestead entry for lot 9, N. 4 of NW. 4 and the SE. 4 ‘of NW, 4 of 
- said section, township and range. 

On April 8, 1890, Thomas H. Cox applied to make homestead sity 
for the SE. 4 of N W. 4 4 and lots 7, 8, and 9, of said section, township 
and range,. and at the same time filed an. affidavit of contest, alleging 
that he made settlement on the land last above described on TPebraaty 7 
28, 1885, under a proclamation of President Arthur, dated February 
oT. 1885, declaring said lands to be opened for settlement, that he built 


7 a house thereon which was completed prior to the date of President 


~Cleveland’s proclamation of April 17, 1885, revoking the one of Feb- 
ruary 27th, aforesaid; that he made other improvements consisting of 


an addition to this heasexa stable, dug a) well, had two hundred and 


fifty rods of. wire fence, planted apple trees sea small fruits, and had 
twelve acres in cultivation. The value of his improvements being» 
placed at $750; that he made the settlement in good faith, and desires — 
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ee: make a ‘homestead. éntry éf the . same; ‘hae wits he was. 3 résiding | 


. upon said land in February, 1890, ‘pfendant commenced improvements: 


- on lot 9, and made homestead ean on the land described above, 


_ thereby including: 79.64 acres of contestant’s land: He ‘asked for a 
hearing. and that defendant’s entry may be canceled so far as the same ; 
{js in conflict with his application. A hearing was accordingly had be- 


~~ fore the local officers, beginning May 13, 1890, and as a result thereof 


they decided that the contestant was entitled to make his homestead. | 
entry, and that defendant’s entry be canceled so far as the same con: 
. flicts with contestant’s application. This decision was made May 27, 
1890, N otice of the same was sent by registered letter to the demondant 


“2 June 7, 1890, and he, receipted for it. on the same day. On July 3d, 


: falls vanes he filed a notice of appeal. On J uly 13, following, the con- 


S fe | testant filed a motion to dismiss “the notice to bake an appeal, y for the. > 
a? reason that no specification of errors: has been -filed’ or served upon 


appellee within thirty days after notice has been received ‘of the de- - 


‘- cision. On the 12th defendant filed his specification of errors, and the =. 


. . ~ Joeal: officers overruled the motion to dismiss. Contestant appealed — 


from the decision on his. motion, and defendant. appealed from the de-.. oe 
_. cision on the merits. .A motion was made-before you to advance the .. 


‘- ’ ‘case, and, for reasons deemed sufficient, you did so.and took it up out 
_ of its regular order, and by letter of March 14, 1891, sustained the de- 


* aes cision of the local officers on the motion to dismiss the appeal, and re- | 


i versed them onthe merits of the case, holding that the defendant had — 


a a prior tight, to the land, and that plaintiffhad entirely failed to sustain. — 


the charges in his affidavit of contest. ‘Contestant appealed, assigning | 
‘as error your: action in allowing defendant. forty days. in which to per- 


o. fect his appeal. The remaining four. assignments a: are penbstanually: that - 
_ your: decision is against the evidence. = 


In regard. to the. first assignment.of error, it roula: seem that all that . 


could be required is to quote mule 67 ae of ee) to support your, / ; | 
= ‘ruling. It reads: - | | O " i 


| ‘The party aggrieved will be aiawed thirty dae from Seine of ciotio ce in Which 


to file his appeal in the local land office. Where the notice is sent by mail, five days 


additional will be allowed. for the - ansmission of notice and five ly for the return | 
of the appeal. ee ae 

| Therefore when tek notiée of the decision is. sent. by ‘mail the time 
) allowed in which to file the notice of appeal and serve a copy of the. 
‘specification of errors on the appellee is forty days. Trainor v. Stitzel 


(71. D., 387). But counsel for appellee maintains that rule 15 controls 


me appeals and. that, inasmuch as it has been held that notice by regis- 
tered letter is personal service. as required by that rule, defendant - 


| - should. have been. limited to thirty days from receipt of the registered _ 
-. letter, and cites Anderson v. Tannehill e¢ al. (10 L. D., 388) and William - 
- W. Waterhouse (9 L. D.. , 131) in support of his. theory. An examina-_ 


3 cas of these cases will show that pase oe not ae to bes The 
14561—yor emer! OO, mg oe 
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é personal notice’ - required by rule 15, apo: to the initiation of the | 


| contest and has no reference to rae The appellant. having com: — 


pleted his appeal within forty days, it was not error to allow it. 
The land in controversy herein was in the Sioux reservation, whieh , 
‘was opened to settlement by executive proclamation dated February | 
27, 1885. On the following day Cox settled upon. lot 7, in said section — 
and placed his improvements thereon.. The testimony shows that in — 
addition to lot 7, he claimed lot 8, lying immediately west of 7, and one 
or two forties ae east and north: east of 7, (the NE. 4 of SE. 4 and 
lots 7 and 8 extend clear across the section from: east to ae arid the 
~ other 40 he claimed is the SE. 4 of NE. 4). The NW. 4 of said.sec- 
tion, which includes the land in controversy, was settled eon by one — 
Maughan on the same day, but prior to Cox’s settlement. The procla- 
mation opening this territory for settlement was revoked by executive . 


proclamation of April. 17, 1885, (23 Stat.,-844), and by said proclama- : 


_ tion it was ordered that. all persons ho had settled thereon were re- 
quired to vacate and remove therefrom within sixty days from that 


date, Maughan obeyed said order, but Cox continued to live upon, 


improve and exercise rights of ownership over his claim. By executive — 
proclamation of February 10, 1890, (26 Stat. , 1554) said land was again 
opened for settlement. Said proclamation was issued in pursuance of .- 


“an act to divide a portion of the reservation of the Sioux Nation of : 
Indians,” ete., approved March 2, 1889 ” Stat., 899). By section 230 


of said act it was provided,— — | 
That all persons who, between the 27th ey of eee 1885, and the Lith day of | 
_ April, 1885, in good faith entered upon or made settlement with intent to enter the — 
same ... . . . shall for a period of ninety days after the proclamation of the - 
President required to be made by this act, have a right to re-enter upon said claims _ 
and procure title thereto . . . . . and their me claims shall, for such time, 
have a preference over later entries, ete. | 


It will thus be seen that the question before me is as ; to whether re | 


_ had a preference right as created by the above statute. I will say that — 


- Congress clearly contemplated in giving this preference right thatthe — 


claimant should be confined to the land originally claimed. In other 


words, that he could not take other lands than those he ‘settled upon - 
and claimed during the period the reservation was open for settlement, © 
to wit, between February 27 and April 17, 1885, So that if it appears | 
that Cox is now seeking lands other than those he claimed then his 
entry can not be entertained. — | : 
I think the testimony very clearly shows that contestant never inne . 
_ any claim to the land in dispute until February, 1890. He admits that 


when he found Maughan on.the land he did not seek to get It, but ins 


formed him that if he (Maughan) had not taken the land that: he would. 
Subsequently, he sought Maughan to buy his right for his brother. 
He continued to live upon lot 7, until the spring of 1887, when he moved. _ 
his nous on to lot 8, a eee south of the center line of the section run- — 


ian eas eae ne 


i eee east anu west, ‘the dividing line *betn eekt lots 8 and. 9, wie he. Rah 
_. resided at the time of the hearing. He has no improvements on lot 9. 
Tt. seems he did some plowing across the line but. when his attention | 


“was called to the fact by Newbury, he explained it by saying that he . ae 
2 thought he was south of the line. By consent of Newbury he planted 


- some pumpkins one year on the ground, on which Newbury had: broom- 


. corn, and it is shown, I think, that he distinctly pointed out to the de- _ : 


ae fendant his north line along this. center section line between lots 8 and — 


9, 0n two occasions. He claims to have put some wire fence on lot 9, for - 
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7 “he purpose of enclosing it, but I do not think he did so with any serious _ ae 
intention; at least the fence consisted of one wire only, strung’to trees. 
and stakes, supported by rocks and frozen earth. This was done before : 


. : the land was opened ‘by the later proclamation, and he being a tres- _ a 
"passer could acquire no rights by that act. As a further evidence of ee / 


- 7 __ his original intention, he cut hay upon the south- east of the north- east, 


forbid others from cutting on it, and appropriated some he found cut | oe 


ae there, on the ground that it was part of his claim. | ara 
. think a preponderance of the evidence shows clearly that contest: alee 


ae ant i is now seeking to enter land under the preference right given by : | 


the statute quoted above, that was not included in. his “said claim” 


as originally intended by him. The defendant having made his entry - : i 
first and complied with all the requir ements s of the lam, his san should = 


| “e be allowed to stand. | 
ee - Your judgment 1 is therefore affirmed. 


RAKE 4 v Srare OF : Iowa. 


“Motion for the review of departmental decision rendered’ September —_ 


a _ 30, 1891, 13 L. D,, 344, denied by Secretary — April 6, 1892, 


Zs a: PRIVATE CLAIM—CONFIRMATION- BOUNDARY. 


| Los TRIGOS: Grant. 


| The ghadmnetion of this eialte based on the aspen of ‘nes surveyor genta was a” J 


‘final settlement of the question pertaining to “enclosure and cultivation? and | 
. ~ conferred a full and perfect title to the land pouvauied within the boundaries of 
the grant. . : ; : ‘i 


: Secretary Yy Noble to. the Commissioner of the General Land Orfiee, Apri 6, oe | 
fe 1892. < 


On the a of thes owners of the Denes and Vigil, or Los Trigos, ‘ 


E 7 | grant, situated in New Mexico, the decision of. your office, J anuary 9, 
1888, ordering a resurvey of the. gr ant, has been considered, in connec- | 
: : ‘tion “with the record i in the case. 


- a | The grant i in coeaon was reported u apon favorably by the surveyors a 
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general of New Mexico September 15, 1857, under the provisions ar | 


section 8 of the act of July 22, 1894 (10 Stat. , 308), and was confirmed. 
as claim No. 8 by section lof the act of June ‘21, 1860 (12: Stat., 71). 


A survey of the grant was made in the followine December, show — 


an area of 12,545.66 acres. That survey was rejected by your office be- 
 eause of an error in.the field notes, as to the length of one course on the 
. eastern boundary, which was deemed insuperable, and a new survey — 

was ordered; on appeal this action of ‘your office was sustained by | 
Secretary Delano. The second survey, showing an area of 9,646.50 — 


acres, was made in 1877, was rejected by your office decision and ap- 


~ pealed from, as before stated. 
In said decicion two grounds are set forth upon hich ihe correct- 


. ness of the last survey is questioned: The first is that the eastern 7 ; 
boundary is located too far to the east, inasmuch as it overlaps the 


west line of the grant of San Miguel del Bado; and the second ground 


is that the survey includes all the lands within certain. boundaries, 
whilst, itis said, the grantees were only entitled, in the language of - 
the aaa to the “lands which they mark, cultivate and fence” within » 
said boundaries. Upon the last ground hive survey was rejected, and 
_ the surveyor-general was directed to cause.a new survey to be made, 


so as to include only the lands “actually under cultivation, and inthe 


occupancy of the grantees or their legal representatives,” on February 
2, 1848, the date of the treaty of Guadalupe Hidalgo, confining them 
within ‘the boundaries described in the act of possession, and not to in- 
terfere with the lands of the Pueblo of Pecos, or ou the San Miguel | 
del Bado grant. . 
The specifications of error, eight in number, filed with the appeal | 
present the points involved with sufficient: persculanty; and need not | 
‘berecited herein. | ie 
The general inquiry is. anes: the grant is properly : Toasted by the | 
last survey.. AS a preliminary to the proper determination of that main _— 
question, the nature and extent of the grant should be first ascertained: 
This can only be done by examination of the record in the case. — 
By the act of 1860, supra, the grant is “hereby confirmed ” “as recom- 
mended for confirmation by the surveyor-general” of New Mexico- 


The recommendation of the surveyor-general of that Territory is there. _ 


_ fore our guide as to the nature and extent of the grant. 
The record of the grant. as reported to Congress by the surveyor. 


general is found on page. 351, Volume 1, Private Land Claims, and the fs Es 


decision of that. officer commences on page 356. It is unusually full, © 
showing a careful investigation of the subject before him, and hisreasons —. 
at length for recommending the approval of the grant. The record 
shows that: application for the grant was: pes May 26, 1814, to | 
Gov. Dou Jose Manrique. It asked for,— - 


| a tract of uncultivated land situate in the place called Los Trigos, as far as El Gus- 
' tano, independent of the league of the Indians of the Pueblo of Pecos, — 7 
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‘The petition Was referreil by the ; governor to the corporation of Santa. , ew 
: ge, it being stated in the reference that the corporation was clothed 
. . with authority to act’ thereon by decree of the Viceroy of August 23, Le as 
1818, and by the royal order of January 4th of the same year. On J aly red, 
~ 80, 1814, the council of Santa Fe granted the lands petitioned for that. a 
<< may not belong to the natives of the town of Pecos, or. to the resi- 
dents of the Point El Bado;” and ordered that.the parties be put in 
ae 4 possession of “‘ the boundaries which may be assigned to oem as. ney. - a 


solicit.” 


“On J une 22, 1815, ae: Mayne eoreved the grant of the fowin coun- : : | 


cil, —-t provided, that a royal grant-to property is only to be considered ME ee 
_ to. be upon lands which they mark, cultivate and fence in, ete.” 
Subsequently, on December 5, 1815, the Indian lands were measured _ ae 
. off. and set apart, aud the senior a asties of Santa Fe: placed the. ae Dap 
ee tioners i in possession of the lands asked for by them. | ae 
_ + -It will be seen also. by the record that the right of Vigil and lige aSSO-: 
| ~ elates: to ‘the land in question, was vigorously contested before the | | 
| surveyor-general ‘by parties claiming adversely, who asserted that 


7 possession of the lands had been delivered to them by a public officer 7 


_ . having lawful authority to do so. In the objections to the approval of | | 
the grant, filed by whe contestants before the surveyor. eoneny it is ee - 
 sisted— 3 | | 


2nd. ‘That the ofant was only to such portions of the land as should be “enclosed, 
: built upon, and. cultivated, 3 


8rd. That the proofs show conclusively that the grantees built upou, sHolaed and 


: cultivated only. a very small portion of the lands included within the limits, etc. 


: The surveyor-general, in his opinion on the above objections, says, | 
i that the grant in question was made by the town council of Santa Fe, 


~ which had full authority so to do under the Spanish law of January 4, 


; Mayne, relative to inclosures and cultivation, was, 


> the: interpretation of the law by a subsequent governor, made after the iant had. he 
loka ‘been. made according to law. by the town council, was not binding on ‘the parties, 
“and. -was therefore null and void, as the law vested in him no authority to impose, far 
ae conditions ;. and any part taken by him in the premises, with the exception. of being _ 


2 1813; that grants under said law were in feé simple; by fixed: limits’ ae 
and specific boundaries ; that the insertion of the clause by. Governor - 4 


_ the medium between the town council and the grantees, was an assumption: of | 


2 ae power on. his part for which he had no authority of law. 


.  Itowas therefore held that whilst cultivation was. required: as an evi- z 
“a & dence of good faith, and in order to acquire title, and inclosure was 
a ~ advised in order to avoid disputes, “it was optional with: the. parties 
ee whether they should cultivate a portion only or the whole of the land : 
-- granted,” and that the matter of inclosuré was also “left. to the ~~ 

_ option of the owner, and not a condition imposed upon him by law,” 
os and that “the law certainly does not require every foot of the land to os 7 
oe be cultivated ¢ and enclosed. a ae oe 


at 


Pas a 
pier. s 
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The surveyor- -general thereupon found that the boundaries of the ) 


grant are proven to be fixed and permanent landmarks, known to aly 7 a 


persons familiar with the locality; that the grantees went upon the 
- land, cultivated it in good faith, and that it was always. recognized as 
their property. He was therefore of the opinion that the law gave “a. 
full and perfect title to the land contained within the boundaries of the 
grant” made by the town council of Santa Fe, and hence recommended 
that it be thus confirmed to the grantees. 
It is thus made plain that the matter of the inclosure and salevatn | 
of the lands was presented to and passed upon by the surveyor-gen- — 
eral, who decided plainly that the prevision relating thereto was illegal 
and. of no effect, and that the grantees took “a full and perfect title to 
the land ean ed within the boundaries.” | 
With this full and careful report before it ouiaraus. eontenaa the 


_ grant as recommended by the surveyor-general.. This seems tometo. - 


be a final settlement of the question of enclosure and cultivation, — 


beyond the power of your office or this Department to reopen it. 7 on 


full and perfect title to the land contained within the boundaries of the 
grant” was confirmed by Congress, and the executive has no power to 
- limit that confirmation to such lands only “within the boundaries” as 
were “actually under cultivation and in the occupancy of the grantees,” . 
at the date of the treaty with Mexico. 7 

There is therefore manifest error in the sistractions: Pauea to the - 
surveyor. general in this respect, and the same are hereby overruled. 
— The other ground of objection is not passed upon by youroffice. The - 


. testimony taken in relation thereto, or rather, excerpts therefrom, are . - 


recited in the decision, but no opinion is expressed thereon, and no 
_ instructions are issued to the surveyor-general to guide him in respect — 
to that point. It was doubtless thought, inasmuch as it was decided, 
- only such lands were to be surveyed as were “actually under cultiva- 
_ tion and in the occupancy of the grantees” at the date of the treaty, 
that the area of the grant would be so reduced it could not reach to 


the point where the alleged conflict is said to take place; therefore, it 


was unnecessary to decide a question which would not arise on survey. 

- But this Department having now determined that there is manifest. — 
error in said ruling of your office, the question of the other alleged 
error becomes an important one, which should be regularly acted upon | 
and decided. The papers in the case are herewith returned to you that 
the same may be re-examined and. considered in accordance with the 
views herein expressed, and. fully adjudicated, to the end that if said 
_ survey be defective, proper steps be taken to reform it; or, if correct, 
that it be formally approved and patent issued. thereon: in accor dance | 
with the prow o section 4, act of March 3, 1869 a Stat. oe 


eae tsa eae! eee: a. & a 
| “RAILRO AD GRANT-STATUTORY ¥F ORF kITURE—SETTLEMENT. 


| SouTHERN Pacrrio R. R. Co. v. HAMMOND. 


3 The foxtatane declared i the act of Sep teranae 29, 1890, was complete on the passage : 
of the act, and. opened to See nen: immediately the jands designated therein. 7 


oe 5 coretan’ y Ne oble to the. Commissioner of the General Land. Orfice, Aprit _ 
| a 6, 1892, | 


_ Bi have considered the case. of the Southern Pacifié: Railroad company a = 


~», Maria 8. Hammond, on appeal. by the former from your decision of 


November 12, 1889, holding for confirmation the entry of the latter for 


‘the NW.4, Sec. 27, 7. 158, R. 7 F., M.D. M., San Francisco, Calis 


i fornia, land district. | | 
‘This land is within the pr imary dimie of the eanat to the ‘said rail- 


road. company by act of zy 27, 1866 Ca Stat. my, which ‘attached | ae) 
January 3, 1867. 


“The township plat of the official” survey was filed i in the local land 
- office February 3, 1873.. | 
On September 22, 1885, Maria 8. Hainmond made pplication to make : 
? a homestead entry for said land. She presented the usual affidavits 
showing her qualifications to make entry, together with the non-mineral 
affidavit and accompanied the same by several affidavits from which 
it appears that one Charles Pierce located upon the land in 1868, and. 
built a house thereon and that he. resided: there continuously ‘until | 
‘April, 1872, when he sold his improvement to ©. Y. Hammond, late — 
husband of this applicant, who immediately established. his rosidenés ‘ 
| thereon, and lived there until September, 1884, when he died, leaving 
the applicant and her minor children in a of the tract, and that | 


as ‘they have continued to reside thereon. 


‘The testimony tends to show that Pierce was a ‘qualified entryman. 
From.the best information the witnesses. have, he was'born in Massa- 
- chusetts, he was over 21 years of age, and none of them haveany knowl-  - 
edge of his ever exercising his right to oe empt” or “ homestead” | 


_ any other tract of land. 


Mrs. Hammond is qualified to make homestead entry. 
On J uly 17, 1886, your office by letter of that date dir ested the eu 


: officers to permit Mrs. Hammond to make entry for said land, in pur-° ; 
-. Suance of which ‘on August 11, 1886, she filed her pre- emption declare a 
--. tory statement, alleging settlement September 26, 1869, and on Novem- 


ber 14, (not the 16th as stated) 1888, she Sabmitped final proof. in - 


a support of her: claim, and the same was accepted and a cash percificate. a = 


wag issued. accordingly. 


On November 12, 1889, y your ‘office nel, said Sone for oy reer a 


and notified said railroad company < of your action and of its right of - 
a epeeel. see 2s ate “oe : 
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On December 7, following, the company filed its appeal from 2 said ; 


decision, and assigns the following errors: 


1st, Error in not sustaining the right of said company under its grant.. 
2. Error in finding the land excepted from the grant by the-occupation of a settler. 
- The final proof shows that Pierce settled upon the land in the fall of 
1866, and lived there till 1872, when he sold his improvements to 
C. Y. Hammond, who resided there continuously until. his death in 
1884, and that Maria 8., his widow, with his minor children have ; main- 
ee continuous residence thereon since that time. | 
This land lies opposite a portion of the line of the railroad between 
Tres Pinos and Huron as. shown by the said. company’s map of desig- 
nated route filed in the general land office January 3, 1867. | 
The testimony is somewhat conflicting as to the year that Pierce went 
- upon this land. In one affidavit it is fixed 1868; two fix it in 1866, 
- Mrs. Hammond. did not know Pierce till 1872, another witness says | 
| Pierce lived on the land in 1870, when he first. new him; nor is the 
- evidence very satisfactory as to his right to make’ entry or * pre- -empt the 3 
land even if living upon it. 7 : 
But if the road was not completed | and in operation on. ‘entenber 29, - 


1890, these questions cease to be material, The first section of the act 


of Congress, approved September 29, ‘1890 ee — ne reads as | 
~ follows: ; 


Be it eunoted: etc, That there is : heneby. forfeited - to the United States, and. the. | 
United States hereby resumes the title thereto, all lands heretofore granted to any © 


State or to any corporation to aid in the construction of a railroad opposite to and. _ 


coterminous with the portion of any such railroad not now completed, and in opera_ 
tion, for the construction or benefit of which such lands were granted; and all such. 
lands are declared to be a part of the public: domain: Provided, That this act shall 
~ not be construed as. forfeiting the right, of way or station n grounds of any, railroad 
“company heretofore granted. = > . ; 


The second and third sections of the act relate to.the settlement of 
_ the lands so forfeited, and provide for their disposition by. the govern- 


a, ment. 


This Sencn aes the lands designated therein subject to settlement 
immediately on its passage,—the forfeiture was complete on the passage: 
of the act. Victorien ». New Orleans Pacific Ry. Co. (on review) (10 
L. D., 637); Van Wyck v. Knevals (106 U. §S., 360-288); MeMicken ue 
United: States (97 U. 8., 204-218). 

It appears by the records of your office that said veut has not 
been constructed opposite T.15 8.,.R. 7 E., M. D. M., and therefore 
this land comes within the terms of the said act of September 29, 1890. 

Your decision, in so far as it holds Mrs. Hammonds entry for con- 
firmation, is affirmed. | | 3 : 


a re et apis LANDS. 361. 


_ ADJOINING FARM HOMESTEAD-—SECTION 2289 R. Se... 
Wins: % ‘Mussnvemn, gs 


7 “The st statute cation au ‘adjoining farm nies contelurplataa that the original frit 5 _ 


as well as the adjoining farm must be held for, agricultural purposes, and that ce 


= the sniiynan must ee the owner in NS own right os the original farm. 


i First Assistant Seoretary Chandler to the. Commissioner of the General 7 
| Land Office, April 7, 1892. oe 


“Oa May 26, 1887, ‘Joseph Messenger made iret ied cies of _ : 


"the NE. 4 of the SE, 4 of Sec. 1, T. 19 8., R. 2 W., S. B. M.; Los An- 
geles, California, containing forty acres, based npon his. application, 


ate: alleging that he was the owner of and then residing upon al original 3 


farm containing | 67 30 acres, rent vompriscd lots ae 2; and 3 of said 
~_ section 1. 


- On November 12, 1887, William D. Willis filed contest against said . 
wo aa charging that: 


Joseph. Messenger. has subdivided and surveyed. all the land described above into ey a 


- city or town blocks and streets; that the plat of same had been filed in the county 


recorder’s office of said San Dise 20, thus dedicating the streets as therein represented 


_- to the public; that said Messenger has thus by intervening str eets eut himself off 


ae and separated himself from the said NE. + of SE. 4, Sec. 1, 19 S., 2 W.; S. B. M.; oy a 
‘that the official plat now filed represents the whole of said land auore. described oe 
' divided into lots, blocks and streets, and that further said epics has sold:an 


-. undivided half interest in the whole of lots 1, 2, 3, Sec. 1, 19-S., 2, W., S.B.M., to 


which said Messenger claims the said NE. 4 SE. 4 4. once 1,-to be adjoining: that aa 10 
7. Messenger holds none of said lands as. a farm, or farming property, but. as. speculative | 


city lots, and that many. of said. lots. have. been sold, and uDey are yet offered eee 7 


gale upon:the market, 


Upon the ee taken at said cers the ines officers found x 


= that the land. embraced. in’ the additional farm homestead entry of 
Joseph Messenger had been subdivided into town lots and sold at pub- 


2 Tie sale,” which placed it beyond his power to comply with the require- — ; 


"ments of the homestead law. They therefore. recommended that his — 


“adjoining farm homestead entry be canceled.” Upon appeal, you re- 


fee versed ‘said decision and Grstissoe the contest and contestant t appealed | 
_ therefrom. 7 7 


‘The evidence. shows beyond: all oni eae tliat the tract in 1 quese | 


‘3 rs . tion. was laid off into blocks, lots, streets, and. alleys, shortly after entry,. : = 
with the corners staked on the ground, and a plat of said subdivision 


fee - was made and. the lots offered for sale. . It is also shown that part of 


sth alleged original farm had also been subdivided, and Patt of it had a 


we Z ~ been offered for sale. 


There is not in this ka a single element: of good: faith. ‘Section 2989. 


ee , of the Revised Statutes, under which this entry was made, contemplates 


ie that the original a as well as the: adjoining ay must. be held for 
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agricultur al purposes. The law requires that the entryman ee fulfill 7 


the requirements of the law as,to residence and cultivation for five 


_ years before the issuance of patent, but that he will not be required to 
— remove from the land originally owned, it being contemplated that the _ 
original and. the additional shall sonetitute one body of land. a 
The division of this land was the result of an agreement made be- 
tween Messenger and the owners of adjoining tracts, and the offering 
of the same for sale as town lots indicated a clear purpose and intention 
on the part of this entryman to take the land for speculative purposes, 
and not for the purposes contemplated by the homestead law. | 
Furthermore, the law requires that the entryman must be the owner 
in his own right of the original farm, and this fact must appear. 
The entryman in his application alleged that he was the owner of lots 


i: 1, 2, and 3, of Sec. 1, T. 19 S., R. 2 W., S. B.M., the original farm BEOe 


which the adjoining entry was made. © 

The abstract of title to said lots 1; &. and 3, put j in evidence by the | 
contestant, ‘showed that they were patented. by the United States to 
John F. Gould, and were conveyed through mesne conveyances to Wil- 
liam Lane, by deed, dated November 9, 1875. ‘This showed title in Lane, . 
and, at least, shifted the onus upon defendant to show title out of Lane 
and in himself at the date of his entry. No title Was SO shown, and 
this, of itself, was sufficient to cancel the entry. 

For the reasons above set forth, your decision is reversed, and the 
| entry of I Messenger will be canceled. } | | 


—_——— ae 


| RAILROAD GRANT-SETTLEMENT CLAIM. 
IRVINE ¥. NorrHurn Pacrric RB. R. Co. 


~ When, settlement and occupancy, alone, at the time rights under a aailtoad erant | 

attach, are relied upon to except the land from such grant, it must affirmatively 
appear that the party in possession had the right at that. time to assert a claim 
to the land in eee under the settlement. laws, ; 


Secretary Ni oble to the Commissioner of the General tana : Ofiee, April a, 
— 1892, | 


_- The appeal of John H. Irvine, from your decision of December’ 8, 
1890, holding his homestead entry for the 8.4 of the SE. 4, Sec. 31, T. 
44. N. R. 5 W., Lewiston, Idaho, for cancellation and awarding the land 
to thie N avihert Pacific Railroad Company, has been considered. 
~The records show in this case that on June 1, 1885, the local officers .. 

- permitted Irvine to- make a homestead entry of the land in.question 
. and on August 18, 1885, he presented final proof thereon alleging set- 


tlement and fcidente on the land from June, 1872, whereupon final 


certificate was issued and the case regularly ronorted to. you in the - 
order of business. | | 3 : 
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: Eta view rie the fact that the above. tract was W ithin the granted limits a . 
Pa a the Northern Pacific Railroad, and the homesteader alleged that the — 


land was excepted from the withdrawal for the railroad by reason that’ | 


-. the tract was occupied by a settler at the date of withdrawal, and for : 
the further reason that the land was excluded from said withdr awalon: 


2 account of Coeur d’Alene Indian Reservation, you directed that a hear- . 


- _ing be had to determine the status of the land. | = 
March 4, 1890, the hearing was concluded and the local Mica dee a 


 eided adversely to the homestead party, whereupon he appealed a andon  * 
— December 8, 1890, you. affirmed the. decision below.. — 
The homesteader again appeals... 


This land is within the granted limits and was wenden on & ‘map. _ 6 
of general route of said railroad, filed February 21, 1872, a CORY of - 


which was received at the local office April 29, following. 


The evidence in this case shows that sometime in October or} + No. oa 7 


vember, 1871, one Rosewood camped on ‘See. 31 or 32, it does not posi- 


tively appear which; that he remained some two weeks on theland, 

(the improvements consisting: of four logs laid asa foundation fora = 
-- house) then he left and has not.since returned. Thereis no evidence to. 

show that this man was: qualified to make an entry under any of the | 
—. settlement laws or that he intended to claim. it asa home. When set- 


 tlement and occupancy, alone, at the time rights under a railroad grant. 
attach, are relied upon to except the land from such grant, it must af- 


firmatively appear that the party in “possession had the - right at that a : 


a : -time to assert a claim to the land in question under the settlement laws. . 
Northern’ Pacific R. R. Co. v. McCrimmon: (12 L. D. eee ‘Stewart ». E% 


- Northern Pacific-R. R. Co. (11 L. D. , 568). | | 
~The appellant bases his right to the land upon Rosewood’s eanasell 


occupancy of the tract, claiming that such occupancy and claim were . ee 
sufficient in themselves. ‘to reserve the land from the operation of the | a ‘ 
| railroad grant, and that therefore the land was subject to homestead at © 


the date his entry was. made. As: before stated, Rosewood went upon. ~ | 


. the land in October or November, 1871, and remained about two weeks, |. 7 
+ then left the land; hence at the date. of withdrawal on map of general 
route, filed February 21,1872, the claim of Rosewood, even allowing that. 


| a he camped on section 31, hed been abandoned and the land was subject. ; 


i. _ to the operation of the grant, This being the case, the claim of Irvine — ; 
initiated subsequent to said withdrawal must of necessity fail as the 1 ; 


- railr oad right had attached to the lands. | a 
- The Coeur @’Alene Indian reservation appears . “from the meeends of 


“your office to have been ereated. by executive order of June 14, 1867, 


oe - but it does not appear that the Jand in question is embraced by aid. 7 


., reservation’ or by any withdrawal therefor; hence, it cannot be main- | : 


: |. tained that the tract was excepted by reason of such reservation from: oe 
. the railroad grant at the date of withdrawal. eo : | 


Your decision is therefore affirmed. 
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GIKERSON ®, . LEAVENWORTH, LAWRENCE AND GALVESTON R. R. 
: a Co: BT AL. | - ee 


A pré-emptor who has taken the initiatory ateus required by Ii es in regard to actual 
‘settlement, and is called away by engagement in the military service of the 
United States, is entitled, under section 5, act of March 20, 1864, to six months 
| after the expiration of his service in which to submit final proof. . 
_. A with drawal for the benefit of a railroad company does not take effect upon land 
_ embraced within an unexpired pre-emption filing. | - 
. Proceedings for the recovery of title under the act of March 8, 1887, are authorized, 
where it appears that land has ae erroneously certified ou aca of arail- . 
road grant. 7 


“ Seoretary gue to Sane Commissioner of the Giora Land Ofte, Apri il 8, 
| 1592. 


ne your letter of Hontuary ‘15, 1892, you re that under date of’ 
August 28, 1891, the Leavenworth, Lawrence and Galveston and the 
_ Missouri, Ieanisa and: Texas Railroad Companies, were called upon to 
Show cause why demand should not be made upon them for the recon- 
veyance to the United States of the S. 4 of the SW. 4 of Sec. 27, T. 23 
S., R.18 E. , Topeka land ‘district, Kansas, and ae no noseen had . 
been made by either company. | 
~*~ Said tract is within the common granted limits of the eT ants for said’ 
companies under the act of March 3, 1863 (12 Stat., 772), and said roads - 


were definitely located opposite this land November 28, 1866, and De- cae 


eember 3, 1866, respectively. A withdrawal ‘was made ‘on secount of 


‘these grants, which became effective May 5, 1863, and this tract falls: - 


within the limits of that withdrawal. — a 
~The records show that one John Gilkerson filed iaciget aes aie | 
ment No. 1647, for this tract and the N. $ of the NW. 4 of Sec. 34, same 


Ce township and range, on mE SnUaTy 16, 1861, aTISENe settlement Decem- - 3 


: _ per li, 1860. 
: He age homestead entry N 0. 655, fits same land on March. 6, 1865, . 
but said entry was canceled, as to the tract now in question, on April 


(27, 1870, for the reason that his filing, being for offered land, expired . a 
a before the withdrawal on account of the grant. ne 4 


This tract was jointly listed by the companies J pal 29, 1874, and was : 
| certified to the State February 11,1875. | 
Gilkerson now files affidavits, which show that he settled upon the 


Oa land embraced in his filing, together with his family, in 188, and re 


| sided thereon until the year 1861, when he left to enter the United 
States army > he was discharged oni the army in 1865, and immedi- 


ately returned to his. claim, upon which his ae still resided, and it % 7 


has since been their home. . 


‘The 5th section of the act of March. 20, 1864 (14 Stat., 35), provides: Ba 


. "That where a pr e-emptor has taken the initiatory steps counted by existing laws : 
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ee rere ‘to aerial cettlenient ont is Gulied aw ay from duck settlement an being Fie 


actually engaged i iu the military: or naval service of the. United States, and by reason - : 


coi - of.such absence is unable to appear at the district. land office, to make, before the | - 
Hip , Tegister or receiver, the affidavits require ed by the thirteenth section of the pre i a: 
S 7 emption. act. of the. fourth of. September, eighteen hundred and forty-one, the time 7 


- for filing such affidavit and making: fina] proof and-entry or location, shall be ex- 


tended six months. after the expiration of his term of service, upon satisfactory 


' proof by affidavit, or the testimony of witnesses, that the said pre-emptor, is so ine $2 
. the service, being filed with the register of: the land office for the. district.in which ..°: 
his settlement.is made. 


Under said act, the filing: by Gaeraons was an canes bined: and - sub- 

: sisting claim to the- land at the date:of the withdrawal of 1863, and, ~ 
‘hence, the land was not embraced in said withdrawal. His homestead + 

- entry, made. in 1865, was. therefore properly allowed, and, being of 

record at the date of the definite locations of said roads. served to de- * 
feat the grants. Kansas Pacific R. BR. Co. v Dunmeyer, 113.0. °8:, 
629; Hastings and Dakota R’y Co. v. Whitney, 132 U.S., 357. 

| “The certification to. the State on account of the railroad grants was. 


| oe therefore erroneous, and [ have to direct that demand be made’ upon’) 


7" said companies for tie. reconveyance of said tract to the United States, . 
"as contemplated. by the act of March 3, 1887 (24 Stat... 556), ‘and. upon 
the expiration. of the time allowed for that purpose, you. will report the. . 


iS yesult’ thereof to this Department for such further action as the facts. 


e “may warrant. 


RAILROAD GRANT-INDEMNITY~SETTLEMENT CLAIM. 
New ORtEans Pactric Ry. Co. v. CuaRLor ED aus 


_ A settlement claim . wpon ‘land within the abate limits of the srratit éorifervedt: : 
upon the New Orleans, Pacific Company by the act of cpa enk 8, 1887, is pro- 


_ tected by Ona of said act. ap eB ese ae We in 
Sore , r MN oblé Arie Commissioner 7 the earl Land Oe! April 9, 


“J have ponaiienedl the. act byt the New Oticans Pacific. Baltway 





- | Company from your decision of May 26, 1890, liolding for cancellation: 


its indemnity selection for the SW. 4 S60, 35, T. 7 S., R..3 E., New Or-- 
leans; land district, Louisiana, ‘on an of the Satctanding certifica- 

.. tions for the New Orieana Opelousas and Great eevee fauna and 
the settlement by Don Louis Charlot. 
This. tract is within the thirty miles indemnity limits of the J aad . 

made by the act of March 3, 1871 (16 Stat., 579), to the New Orleans, — 


| ~ Baton Rouge and Vicksburg Railroad Company, and is opposite that.’ 


portion of the road the grant for-which was conferred upon the New — | 


oe ce Orleans | Pacific Railway corey by the act of: ie sia Sahel ae 
rae eae 8, ‘1887. eae Stat., oe 7 7 
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The second section of said act, t, being the confirmatory section, pro- | 


oh od vides: 


- That all such lands occupied by actual settlers at the date ant the definite location iy 

‘of said road, and still remaining in their possession or in the possession of their heirs - 

or assigns, shall be held and deemed excepted from said orant and shall be aye ect — 

. to entry under the public land laws of the United States. 7 
This tract is opposite the definite location shown upon the map ‘filed 7 

— November 17, 1882, y and was selected by. the company December 28, 

1883.0 
Your decision states that this tract was certified to the State I anuary 


ie 29, 1861, for the New Orleans, Opelousas and Great Western Railroad 


Company, and that it was reconveyed by the governor February 24, _ 
— 1888, subsequent to selection by the New Orleans Pacific Railway Com- 
pany. 
~ On May 12, 1888, Charlot presented Py Ronse application for the 
land, and alieaed settlement thereon in December, 1864, upon which ~ 
allegation a hearing was regularly had. 

The testimony, taken at said hearing, clearly shows that he was 
_ residing upon the land both at the date of definite location and selec- 
tion, above given,.and for a long time prior thereto. 

In the case of said company v. Elliott (13 L. D., 157), in eonsdeeae 
the effect of the act of February 8, 1887 (supra), it was held that 


there is nothing in the act to indicate that it was intended to extend the benefits of 


the withdrawal in favor of the original grantee to the latter company ... . The 
New Orleans Pacific R’y Co. can only claim whatever rights were granted or con- 
firmed by the act of February 8,1887 . . . . . if a-settler was on the land at 
the date of definite location it is excepted from the grant. 


In that case the tract was within the primary (or granted) | limita, but . 
the reasoning applies with equal force to lands within the indemnity 


' - “limits; otherwise, it must be held that a greater privilege was conferred _ 


upon the cnnany within the indemnity limits than within the ee 
limits. 

AS before said. after confirming Sarai of the lands ee by the 
act of 1871 upon tlie New Orleans Pacific Railway Company, the second 
section provides “ that all such lands” occupied at the date of definite 
location shall be subject to entry. — ) 

The intention is plain. It was to protect all qualified settlers within 
the limits of the grant at the dates named. 
{therefore agree with you in holding that the settlement claim of 

Charlot was, under the second section of the act of February 8, 1887 
(supra), sufficient to defeat any claim to said tract on account of the 
grant, and its selection will accordingly be canceled. 


_ Your decision states that there are conflicting claims to the land under ao 
the public land laws, the respective rights under which, not having 


been determined by your office need not now be considered. 
The decision appealed from i is affirmed. 7 
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COWNSITE-SETTLEMENT—SOLDIERS' ADDITIONAL—SECTION 7 75 , ACT OF 
MARCH 3, 1891. - ; 
Bonps’ Hnres ET AL. v ‘DEMING TOWNSITE (ON REVIEW). 


‘The occupancy of land by townsite settlers, prior to. and at the time of soldiers’ addi- 
tional homestead ‘entry, constitutes an “ adverse claim” that detente confirma- — 
tion oe said entry under the body of section. vA act of March 3, 1891. 


: Séoretar Yy N oble to the Commissioner of the General} sai Uiioe, Apr a9, - 
| | TO92<, | 


I have before me a ioe filed by the attorneys ceptetanting the Rio 


Grande, Mexico and Pacific Railroad Company, asking for areview and : : 
rehearing of the departmental decision of December 8, 1891, in thecase ~ 


of the heirs of William Bond et al. v. Deming Townsite (13 ia D., , 665), 
involving the S. 4 of Sec. 27, T. 23 S., R.9 W., Las Cruces, New Mexico. 
~The motion asks a review on two grounds, upon which it is claimed _ 
that the Department erred in applying the law to the facts in the case. - 
The first ground of the motion alleges error in holding the soldiers’ .ad- 
ditional. homestead entries, covering land involved in the case, invalid, 
because at the time the same were made, the land was occupied. for the 
purpose of trade and business and not for agriculture. The second 
ground of the.motion, alleges error in the decision in denying the appli- — 


-. - gation of the Rio Grande, Mexico and Pacific Railroad Company, to pur- 


chase forty acres of the land involved in said case, for station purposes, 
- under section 21, of the act of March 3, 1871. (16 Stat., 573-579.) 

In support of the first ground of the motion it is urged that the ad- 
ditional homestead entries in question, are confirmed by the seventh - 
section of the act of March 3, 1891 (26 Stat. 11098), and that the a 
ment erred in not so deciding: | 

This question was not presented by the record in fies case nor by 

. ‘counsel representing the parties in whose behalf the motion for review _ 
is made, nor passed upon in the decision, and under some circumstances 
. this of itself would be a sufficient reason for denying the motion. Bram- — 
well v. Ventral and Pacific Railroad Companies (on review), 2 L. D., 


844; Haling wv. Hddy (9 L. D. » 837); ee States 2. Montgomery etal. 
(on review) (12 L. D., 503). , | 


In this:case, however, Iam of the opinion. that if these Satrios are 
confirmed under the act of March 3, 1891, the parties are entitled as a 
matter of law, to have patents nest 0 them for the land embraced — 
: therein; on the other hand, if said entries are not confirmed by said act 
then ine motion in their behalf must be denied. _ 
That part of the seventh section of. the act of 1891, relied upon as 
- confirming these entries is as follows: 7 
All entries made under the pre- -emption, homestead, desert land, or iiesbencuule a 


‘laws, in which final proof and payment may have been made and partifiGates: issued. 
and “ which unerey are No adverse claims cue meus prior to final | entry and which 
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have Beer sold or. ecuinersa prior to the first day of March, eighteen amides and — 


- eighty- eight, and after final entry, to.bona fide purchasers, or incumbrancers, fora - 


valuable consideration, shall, unless upon an investigation by a government agent,. 
fraud on the part of the purchaser has been found, be confirmed and patented upon 7" 


presentation: of satisfactory pres to the Land Department « of such sale or ineum- ae: 


_brance. 


| The additional jounesteaa entries | in question were awed and final : 
receipts issued thereon, March 24,1885. Itis claimed in argumentfor . . 


‘the motion that the lands embr aced in them were sold and transferred - 
to the Rio Grande, Mexico and Pacific Railroad Company, on the 15th 
day of April, 1885. While the requisite proof as to the bona fides of 
the alleged sales and transfers of the lands, based upon the valuable | 
~ considerations required by the terms of this section, are not before me, — 
I will treat these as existing for the purposes of this motion. — 

It is also claimed “that the claims of both Bond and Kidder clo not 
possess a single element. of validity,” which, for the UE BORE: of ies 
motion may also be conceded. - 

‘The sole question in the case is Béiween the railroad. company as 
transferee, under its purchase from the additional homestead entryman, 
and tlie townsite claimants. The record clearly shows that the town-’ 
- site claimants occupied the land and had improvements on the same of © 

a substantial and. permanent character, such as residences, hotels, 
stoke barber shops, restaurants, etc., long before the date of these 
entries. In other words, there was a town there .before these entries | 
were made. They were made with the full knowledge of. the fact that 
the lands covered by them were at that time, and for a long time prior . 
~ to such entries, used, selected and occupied for townsite purposes. 

Under these ciroumstaies,. the land was not subject to entry for agri- 
cultural purposes when these entries were made. See Guthrie Town- 
site v. Paine et al. (on review) 13 LL, D., 562; Carnahan v pay wood: et 
a, (13 L. D., 143). | : 7 

The seventh section of the AGE of March 3, 1891, andes which it. is: | 


claimed these entries are confirmed, by its nla (aris only. confirm hs 


entries “to which there are no adverse claims originating prior to final — 
entry.” One of the definitions of ‘claim’ given by Bouvier is, “The — 
possession of a settler upon the wild lands of the government of the — 
United: States; the lands which such settler holds possession of.” (See . 


Bouv. Law Diet., word claim.) The claims made by these townsite. - : 


claimants come literally under this definition. Their claims originated... 


prior to these final entries, and were adverse to them within the letter 
as well as the spirit of the bits. | 2 


It follows that said entries are not spatienied by t the Leste section a He 


of the act of March 3, 1891. _ this disposes of the: first ground of the : 


motion. 
— In support of the second ground of the moeon: it 18 ur urged that the — 


Rio Grande, Mexico and Pacific Railroad company should have been 


allowed to purchase, for station purposes, forty acres of the land in — | . 
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= Souleouen, under its application in the fall of 1882 under section 21, 
~. act of March 3, 1871. | 


~— This question was fully presented and carefully consider ed when the © - 


- decision was made in the case. There is nothing new suggested in the . 


argument of counsel nor by way of authority in support of this ground | 


of the motion, therefore, it is not sufficient to warrant a review. Fort — 


Brooke Military Reservation (3 L. D.; 556); Chas. W. McKallor (9 L, 


D., 580); Pike ». Atkinson ic L. D. , 226), For the foregoing reasons 
| ‘the motion is denied. | _ 


- RAILROAD GRANT—WITHDRAWAL-—SETTLEMENT. 
| ARD v. MissourRI, Kansas AND TEXAS Ry. Co. 


No rights either, eal or equitable, as against a railroad grant, are. acquired by set- 
tlemeut npr: lands withdrawn by executive order for the benefit of such grant. 


Seoretary Noble to the Commissioner of: the General Land 1 Office, sae aid 
| - 11, 1892. | | 


ee boa has sppesiad from your decision of December 4, £, 1890, 1 re. 


_ Seating his application to make homestead entry of the N, Ww. 4 of § sec: 
. tion 11, T. 26 S., R. 20 E., Topeka land district, Kansas. 


. The tract fee within tiie indemnity limits of the grant of July 25, oe 
1863 (12 Stat. 772), for the benefit of the Missouri, Kansas and Texas . 
Railroad Company. Withdrawal was ordered by your office on March 

-19, 1867, The company selected the tract August 8, 1872; and, there’ ' 


. appearing no adverse claims thereto, it was certified ‘6 the State for the - 
benefit of said company, on April 10, 1873. 


Ard applied to make homestead entry on SSpiomben: 19, 1887, “Bis 


| application was rejected by the local officers, and he. ened to you; —- 


_ and from your rejection he now appeals to the Department, upon ten 
different allegations of error, the substance of the same being that the 


- . withdrawal, the selection, and the certitication, were all illegal and void, 


_ The only allegation to which any weight could possibly. be attachedis 
that of priority of right in view of. the date of his settlement. He al- — 


- leges, and files affidavits to prove, that he “settled upon and emnprovca - 3. 


said tract. about March, 1870.” — | 
By a comparison of dates it will be seen that settlement is alleged 
' prior to. the. date of selection and certification, but after the date of | 


withdrawal. The question in issue, then, is whether any right was. 
acquired as against the railroad by settlement upon the tract after Its 


| withdrawal? 


~The withdrawal in the case of this railroad was an executive with. 2 


: drawal—not directed by the granting act. In this respect it was simi- . & 
lar to that in the case of the Chicago, St. Paul, Minneapolis and Omaha | 
_14561—voL 14——24 | | 


a 
- 
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= aitwayss wherein the granting acts, of June. 3, 1856. (1 Stat., 20), aad 
of May 5, 1864 (13 Stat., 66), contain no provisions for withdrawal of 


indemnity lands, but an Crecutiie withdrawal was nevertheless madle.. coe 


‘In the case of Shire against said company (10 L. D., 85), it was held — 


that no rights, either legal or equitable, as against a railroad grant, are- 


acquired by settlement upon lands withdrawn by executive order for 
the benefit of such grant. In the departmental instructions relative to” 
é the restoration and disposition of lands withdrawn for the benefit of 
said company, dated Marcb 11, 1891 (12 L. D. , 260), this doctrine was 
-re-affirmed. It applies equally and ey to the case now y under. con- 
_ sideration. - os 
The.recent decision of the United States one Court i in. the case 
of the United States v. The Missouri, Kansas and Texas Railway Com- 
pany (141 U.'S., 358) has no direct application to the case. at bar, inas- 
much as it involved (1) only even numbered. sections; (2) it ‘expressly 
avoids determining the rights of any settlers ecoapenie those “ whose: 
rights attached. prior to the withdrawal of 1867” (page 379), | 
In view of the facts set forth, I concur in your conclusion. that the — 
tract described is not properly subject to entr Y> and affirm: your cdleci- 
sion rejecting the application to enter. 


_APPLICATION-REGULATIONS OF LOCAL OFFICE. 
REUBEN G. EPPLEr. 


An order of procedure, adopted by the local office regulating the presentation of ap- 
plications on the opening of public lands to entry, is conclusive npn parties. 
taking action thereunder without protest. : : 


‘Seer etare y Noble to the Commvissioner of the General Land orice, April il 9, 
1892. 


I am in receipt of : a letter from you bearing date January 20 1892, j in 
which you say: 2 


I have the honor to transmit herewith what purports to be a petition i in certiorari 


ss in the case of Renben G. Eppler, asking that an order be granted by you directing 


the register at Oklahoma City, Oklahoma Territory, to receive, act upon, and Place - 
of record. a soldier’s ‘declarator y statement made by said. ‘Eppler. so 


You conclude your letter by sayin or: 


. As there appears to be no rule of practice ¢ voverning the dispoctnina! of such a ‘peti- 


. tion, and as it is addressed to you, the papers are transmitted for your consider ation.. 


| ‘The matter has never been before this office for aclj udication, | 
In the case of Wood v. Goodwin (10 LDS: 689), it. was said: 


While the rules of practice pr ovide for certiorari only in cases where the Gener al. 
Land Office denies the right of appeal, yet the Secretary has the power. and au- 
_ thority to issue the writ to the local officers in a case that calls for such action. 
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‘The case , also. hald that sc oaktioraéd will. not lie to review an. inter- 

- Jocutory order of the local office Where the Set methods of. ey : 

| cedure afford relief.” | : _ 
 .In his petition in the case at bar, ane in tha affidavits which re 

_ pany it, it is alleged by Eppler that an appheadon to make soldier’s 

: declaratory statement in his favor, for the NE. 4 of Sec. 14, T..9 N., B, 


— 38 W., was qnade at the Oklahoma land office, on the 22d a of Sep- 


: tember, 1891, a few seconds after 12 o’clock noon, by his duly author. 
ized agent; that the lawful fees accompanied such application, being » 
attached thereto, at the request of the local officers, in order to’ facili- 


.. tate business; that the register refused to receive said application, or 


to endorse his reasons for such refusal thereon, as required by rule 66 — 
of. Rules of Practice; that on the 23d day of September, 1891, which 
was the day after the local officers had refused to receive said applica- 7 
tion, he caused: to be filed with said officers an appeal from their action 
in refusing to receive the same, which appeal the said officers: also re-— 
fused to: receive, but returned the same by mail to his agent who had | 


filed it. 
The circumstances connected with the transaction are detailed by 


J ames M. } a ener a the agent. acting in the matter for said. Eppler, 
_ as follows: : 


On the 22d day of catentel 1891, and prior to the hour of 12 o'clock noon of said 
day, affiant was at the entrance of the U. S. land office at Oklahoma City, in waiting 


for the same to open at said hour, and that many others were there at that time for = 


that purpose, that while affiant was so in waiting there, the Hon. John H. Burford, 
register, appeared and addressing the people there assembled stated, among oflier : 
| things, that when the hour for filing arrived no person would be allowed to file more 

than two applications of any kind at one time. Affiant further saith that- at the 
hour of 12 o’clock noon on said day, affiant was admitted to the land office and pro-. 


ceeded directly to the filing window, being the first to reach the same, that he there _ 


- . found the honorable register in charge, and affiant at once presented to him for filing. 


two applications which - affiant had i in his hand, which applications were: received, 


and some endorsement or numbering placed upon them by the register. That upon . 


so delivering said applications as aforesaid or directly thereafter, affiant addressed 
the register, asking him in substance whether he would be allowed to file any other 
“papers at that time, and stated I have some more here I want to file, and at about 


_ the same time took into his hand from his pocket thres soldicr’s declaratory applica- 


tions, one of the same being Eppler’s, and presented s said three applications to the 

register, to which tender the register made reply immedi ately : “TI will not receiv rethem | 
now, pass right along out,” orsvords in substance the same. That thereupon affiant 
passed from said window, | taking with him the three applications: so presented as 
aforesaid. 


On the 13th of October, 1891, the ee and receiver united 7 in a 


-- communication addressed to you, in which they explained their pro- 


ceedings of September 22.. They state that prior to 12 0 ’elock noon of » 
that day, about three hundred people cor gregated on the street and 
sidewalk at the entrance to the stairway leading-to their office, with the 
avowed purpose of filing upon land opened to settlement that day. 
a was striving to be ue first one into the office after 7 o'clock, and | 


oe 
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- Pp leies and bloodshed was ‘feared. . “The. mayor “and Bolles tore was. | 
_ galled upon to preserve order, and by the combined efforts of the local 


- Jand officers, and the peace officers, an orderly procession was arranged. 


It being currently reported that those at the head of the line and near- 


_ est to the entrance, had in their possession to offer for filing large num- 


--bers of declaratory statements, the local officers, after consultation, and 


in order to quiet disorder and bring about peace, announced to the wait- | 


ing crowd that no person would be allowed to make more than two fil- 
ings until he should retire to the rear of the liné and come to the desk 
again in his turn. This announcement, the officers say, met with a 
hearty approval, and not a protest or dissent was, at the time, made. - 
They add: Its effect was what we anticipated, to quiet the murmurings, 
and bring about good feeling. In refere ence to Eppler’s ppbesven phe 
say: os | , 


-McCarnack was the head man‘i in the line, and was-the first one to reach the filing ae 7 


‘desk, after 12 o’clock. He presented as agent two8. D.8., which were both accepted. 
and filed. -He then said to the register, “Can I file any more now? ? The register 
answered, “Not until you are reached again; pass on to the receiver’s window and 
pay your money.” THe answered, ‘‘I have some more here I want to file.” He then 


passed on to the receiver’s window and paid for the two he had filed and passed out = 


without further action or protest. The application filed with the appeal was never 
formerly presented to the register, or to any one else in the office. It was never re- _ 
jected or refused. In fact the said agent, by his. acts and conduct, acquiesced. i in 
the rule established without protest. He made no tender of fees to the receiver at — 
that or any other time, and asked fox no aoa on the application, until presented — 
with his appeal, 3 | , 

| The local officers also state that had McCamack gone to the - rear of ~ 
the line, he would have reached the window again by 1:30 o’clock on. 
the afternoon of September 22, as all were waited on inside of two 
hours, and some of them came to the desk and returned to rear of line | 
as IMany.as Six to eight times, filing at each time.. They add that the . 
land in question.was not filed for until the 25th of September, when 
Samuel D. Wagoner made homestead entry No. 856 for said tract. 


‘The local officers admit that they had no authority to make the rule _ | 


to allow only two filings by each individual, when he first came to the 
register’s desk, but say that they regarded it as an emergency measure, 

and justified hy the circumstances and “ are yet firmly of the conviction 

that it prevented violence, disorder and probably bloodshed.” 

- The rule seems to have been. acquiesced in by every person present 
_ when it was announced, and it does not appear that McCarnack pro- 
tested against it when he was before the register presenting his filings, 
or that any person objected to its enforcement during the entire after- 
noon, Those who took part in the proceedings that day, without pro- 
test, I think were estopped from afterwards PauSinNg objections to the 
regularity of the proceeding. | 
| _ The local officers state positively. that the apolication: of Eppler was 

not presented - to them, nor rejected by them on the 22d of September, —_ 
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- 1891, nor was it presented to fhain a any pether time, until it came into 


- .. the office with the pretended appeal on the 23d. It does not appear. 


that at this time it was presented with a view of having it acted upon 
by the local officers, by an acceptance or. rejection, but simply as a part . 
of an appeal from their action of the previous day. . | 
The transaction on the 22d, as detailed by 3 McCarnack, does cee show 
that the local officers were requested to, or even had an opportunity to 
comply with ‘the rule laid down in Mahin v. Chappell (4 L. D., 350), 


which says that ‘on the presentation of an application for public land, 


the local office, in the event of not accepting the same, should duly | 


endorse upon such application the reason for such action, and note upon — 


~ the record a memorandum of the transaction. ” Heseems to have made 


an offer to present it, in bulk, with several other =) but not to have pre- | 


sented it in a formal manner. — | . 
I have detailed the facts and circumstances of the case at considera- 
ble length, and I find nothing therein to call upon me to exercise the | 
power and authority mentioned in Wood »v. Goodwin, supra, or to “make 
an order directing the register of the United States land office at Okla- 
homa City, to receive, act wpon, and place of record the petitioner’s ap- 
plication to make or file a soldier’s declatory statement for the above 

named tract,” and the application for such order is therefore denied. 


EE iing 


CONTEST? —DISMISSAL—RE- INSTATE MENT—PREFERENCE RIGHT. 
J ONES BT AL. v. INHELDER. 


A contest should bé re-instated where it is dismissed on the « order of the contestant’s 
attorney without the authority or consent of the contestant. 
‘The prefer ence right of such contestant will not be defeated. though the entry i is can- 
celed on the subsequent contest of another, where proceedings therein are ee 
‘subject to the re-instatement-of the first contest. 


cee Assistant Secretary Chandler to, the Commissioner of ne General 
Land Office, April 12, 1892. 


This ate involves solely the pr eference right of entry of the 8. a 
of the NE. 4 and the N. $ of the SE. 4 of Sec. 14, T. 29, R. 46, Chadron, 
_ Nebraska, ick was formerly embraced i in the timber culture entry of 

_. Christian Inhelder. _ 
A contest was filed against said pee by Richar d Jon es, upon which 
~ notice issued,. and March 30, 1888, was fixed for the trial. _ 

On March 20, 1888, R. F. Milfor d, the attorney of Jones, dismissed 
‘said contest, at on May 23, 1888, fie filed: a contest for Henry Schmidt 
against said entry, upon the same grounds as were Set forth 1 m the con- 
; test of Jones. 


June il, 1888, Jones filed a motion to have his Soe re-instated, and - 


| 7 filed i in support of said motion an affidavit eee that. he filed hie con- — 
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Wests in good faith, and paid his attor ney. the fee ind. expenses for con- 


- ducting said cpateet, and that said attorney, without the authority or me 
consent of affiant, dismissed his contest and procured . other oe to oe & 


file one for said and. y 
On February 18, 1890, you returned said eslcation to the ieeal offi- 
cers, and directed them to proceed to a hearing in the case of Schmidt v. 
- Inhelder, and to allow Jones to appear at the same time and submit - 


~ -testimon y on the allegations set forth in his motion for re- instatement, a | 
in order that it might be determined which contestant is entitled to the 


preference right, in the event the entry should be canceled. 
On the day fixed for the hearing, Jones and Schmidt both appeared 


7 ~~ and submitted evidence, but the defendant was in default, and there-. 


- upon the local officers. held tis ony for cancellation and awar ded the 
- preference right to Jones. me 
Upon the appeal of Schmidt, you affirmed the action of fie fiend ofii- _ 


cers awarding the preference right to Jones and canceled the entry of — i 


Inhelder, he Payang failed to appeal from the decision of. the roee _ 
cers. 


From this. decision Schmidt appealed, alleging error in. awar ding the o 


preference right to Jones, for the reason that his. contest was com- a - 
‘menced in good faith, and the entry was can celed upon said contest, at 


| the. trial of which he farnished thetestimony. He further insists that, 


~ as he had no knowledge of the contest of Jones, he should not be made _ 
to suffer by reason of ue fraudulent conduct of Milford toward bis _ 


client. 
Attached to said motion is an affidavit by R. F. ‘Milford, stating that’ 
‘(at the time he agreed to obtain said land for said Schinidt he did not 


tell Schmidt of Jones’ contest,” but he does not deny in any particular = 


_ the charge of his fraudulent. conduct in dismissing the contest of Jones 
without his authority and consent, after having accepted from t him the 


_ fees and expenses to conduct said contest. 


Jones’ contest should have been re-instated and the trial enh have 5 


pr oceeded upon that contest, but the irregularity in directing that the 


trial proceed upon the contest of. Schmidt should -not affect the rights 
of Jones, especially as Schmidt proceeded with: his contest with full. 
notice that Jones would be allowed to submit testimony in support of 
the allegations set forth in his motion to re-instate in order to deter: 


: - mine who was entitled to preference right of entry. 


Your decision caticeling the entry of Inhelder and ‘awarding ‘the : 
pr eference right to Jones is ee : 
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3 PATENTED LAND-SURVEY—ACCRETION. reason tle pore 
2. ee eet voll "ye es — 
GLmASoN 0, PENT. ; rca i 
ne oe ont i Pes fae eZ . 2, Hie bh2.2 


Ee The disposal of land that j is bouniled by a. oats line; as shown by the official” sur 
a veyeonneys to the patentee au ae right, inetnding Beene aceretions. 3 as 


# Firsi Assistant Seer etéury y ‘Chandler to the Oonmnisiioner of the General nat 
eee Land Office, April 12, 1892. ? 


This case e involves 40. 50 acres in the Gainesville, Florida, land dis. a 
| trict, hereinafter more particularly described. | 
| On April 4, 1870, W. H. Gleason made homestead entry for 164, 84. 


 aere s, that is, lots 1 and. 2, which comprised all of fractional See..19, T. 


- 538., R. 42 KE. , in said district, as shown by the survey approved. ee 

gust 1, 1845, "On January 12, 1877 , he made final entry therefor. Upon — 
said entity patent was - eae sae 24,1878. Upon a newsurveyof > 

said township approved February 1, 187 5, the subdivisions of said sec. 


_ tion were changed. Of these last subdivisions 1662 or the NE. 4 of the oe 


N W. 4 of said section, is the tract in controversy. naar 
“et AOU January 18, 1890, Edward C. Pent made. application to one: ee at 
: stead said lot, hich was rejected atthe local office tor conflict with. _ 
the Gleason entry. and patent. Upon his appeal, you, by decision 
dated June 11, 1890, directed that if qualified, he should be allowed 2 ; 
enter the said ‘tract, 
. On February 25, 1891, al agveal from your said decision was: ‘filea . 2 
by W. H. H. Gleason, who swears that on June 24, 1884, he “in good 7 
' faith” purchased land embraced in the entry of W. ‘H. Gleason, and 
_ that he was without notice of TOM: action allowing Pent’s nee until | 
| December 29,1890. 9 | | 
‘By letter of transmittal, dated March 4,1891, you tr ansmitted the _ 
. record upon such appeal. By letter dated iene 95, 1891, you forwarded — 
for consideration with said appeal the proof (against which Gleason 


me protested) and other papers relating to the cash entry made January | 


26, 1891, by Pent for said lot 2, and by letter dated April 30, 1891, you 
: Tio transmitted Gleason’s appeal to you from the allowance at the a, 


— Joeal office of such cash entry. . 


By the survey of 1845 the eastern boundary. of said fractional section 
19, was shown to be the water line: of Biscayne bay, a navig gable arm of — 

the Atlantic ocean. , : 
_ By the survey of 1875, cad boundary is shown to nave shifted east: _ 


- . wand to a-cousiderable eae. 


‘The gaid lot 2, to wit, the tract here in queso is contiguous 3 to the. 
- Jand originally entered by the patentee, and lies between the differ ent . 
boundaries indicated by said surveys. | 

- The appellant claims said lot as. accretion to the land patented t to his s 


_ grantor. 
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Tt i is,. I think, iaaiuteet from an inspection of the official copies of said 7 | 
surveys filed. by counsel, that the enlargement of said ‘section 19, isthe . 


result of gradual and imperceptible tidal action during the period of 
' almost thirty years that elapsed between the appr oval of the survey of 
1845 and that of 1875. It is therefore, I think, only necessary for me 
to refer to the ruling of the supreme court in the case of Jefferis v. The 
_ East Omaha Land Co. (134 U. 8. , 178) (one of the numerous authori- 
-. ties cited in the brief by appellants counsel). which, in my opinion, con- — 
trols the present question. In that case the court, following the doc- 
trine of the English cases, defined accretion to be— 

An addition to land coterminous with the water, which i is cciba so slowly that 
its progress cannot be perceived, and does not admit of the view that, in order to be 
accretion, the formation must be one not discernible by comparison at two distinct 
pointsoftime. 

The publie surveys are the ‘official description by which the public | 
lands are disposed of by the government. When, therefore, the pat- 
entee made his original entry, the then official survey of 1845 was as 


claimed by. counsel, an “assurance of the proprietor that a Hatin _ 


estate was for sale. 7 

Such entry was a segreg ation and a disposal of the and in accord: 
ance with that survey, and rights thereby acquired, could. not be im- 
- paired by the subsequent survey of 1875, 2 
_ The patent under which the appellant‘claims being based upon. heuch 
7: sietial entry, took effect as.of its date and sonveyet the mperiae es- 

_ tate described by the first survey. eh 
. ‘That riparian owners are entitled to such accretion as that nowunder 

| consideration, is too well settled for serious discussion. In the case of 
Jeiferis v. The Land Co., supra, it was held that—._ . 4 


‘Where a water line is the boundary of a given lot, that line, no matter how it - 


cue shifts, remains the boundary; and a deed describing the lot by its number conveys. 


the land up to such shifting water line; so that, in the view of accretion, the water _ 
line, if named as the boundary, continues. to be the aaa ay a deed of the lot: 
carries all the land up to the water line. — 

As heretofore stated the patent through whieh the alin claiine, 

conveyed the whole of said fractional section as described in said first 
survey, whereby the boundary was shown to be the water line referred 
to. It follows under. the authority cited, that it must convey the Jand 
embraced within such boundary as extended by the second survey. 
I must, accordingly find that the appellant W. H. H. Gleason as | 
owner. of oe patent hereinbefore mentioned, is entitled to the lot in. 
question, as accretion to the land described in said patent. °; 
- Your decision of June 11, 1890, allowing Pent’s application to enter | 


is reversed, and you are accordingly, directed to cancel his cash entry mn, 
| for the said lot 2. ie Ps | | 
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= DO UBLE MIN IMUM LAND AGRICULTURAL COLLEGE SCRIP. 
- MicHAmE DaLTon, 


he The even numbered sections within the granted limits of the Northern Pacific became- 
~ double minimum when the line of general route was fixed. 


The agricultur al college scrip issued under the act of July 2, 1862, 1 is on the basis of - 
a single minimum grant, and must be so eomipuned in the location of double. 
minimum land. 


| First Assistant Secretary Chandler to the Commissioner of the Generat- 
| Land Office, April 12, 1892. 


. The land involved i in this appeal is the E. 4 NE. 4, and lots 1, 5 Sat | 
6, Sec, 32, T. 139, R. 41, Crookston, Minnesota, land district. | | 

The nocord shows that Michael Dalton located said land containing- 
17 8.65 acres, with agricultural college scrip, No. 317, State of Arkan-— 
_ gas, March 20, 1873. In his final proof submitted on said day, it is. 
shown that he made settlement on said land October 9, 1870. | 

It seems that by letter of December 23, 1873, the entry was suspended. 


ane and Dalton was required to make an additional payment of $1.25 per _ 


acre for the reason that said land had been increased to double mini-. 
mum price August 13, 1870. Apparently no attention was paid to this,.. 
and by letter of J anuary 20, 187 6, oe instructed the local officers as. 
follows: | : 7 


-You are now advised that sida entry is held for Seaellion: with sixty days for-. 


anaeal Mr. Dalton may, however, if he so desires, within said. sixty days,make the ~ | 


additional payment of $1.25 per acre, or elect to retain one half of the land embraced 
. in his entry, upon which his improvements are situated, retaining in such selection 
regular legal subdivisions, which entry will be panes as te said selection, and. 
. canceled as to the residue. - | ; 

- From this decision claimant aiipealed, assigning error as follows: 


First. By the act. of Congress dated July 2, 1864, the grant of lands made to the- 
Northern Pacifie Railroad Company did not oe until the definite location of said. 
Toad, which was not until November 21, 1871. | 
Second. That, until said date, the even numbered sections remained at hes mini-. 
mum price of $1.25 per acre. 

Third. Appellant made settlement prior to said Ast day of November, 1871. 

Through an inadvertence in your office the case has remained there- 
until recently called up by one Calvin P. Bailey, who claims to have- 
purchased the land from Dalton in 1877. | , 

The land in controversy is an even numbered section within the- 
granted limits of the Northern Pacific Railroad Company. Section 6. 
of the granting act (July 2, 1864, 13 Stat. 365), provided for the survey- 
of the lands for forty miles in width on each side of the road after the- 
. general route shall have been fixed; that the odd numbered sections 

— should not be subject to sale by the government thereafter; that the- 

even numbered sections should be subject to settlement and sale as: 


7 provided by law, and then specially provides: “And the reserved alter~ 
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mate sections shall not be sold. by the government at a price less than a : 


_ $2.50 per acre, when offered for sale.” ” 
“The reserved alternate sections ” named in 1 the statute refer to ihe - 
even, munbered sections open for settlement and sale by the govern 7 
ment. 3 | 
_ Now the oe route of the ad was fixed Aug ast: 13, 187 0,. hence 


this land became “double n minimum price,” or $2.50 per acre, at that 2 He 


date, 4 

The act creating this sorip ay 2. 1862, 12. Stat,, 503), section 5, 
| provides, “that the grant of land and. land scrip hereby authorized — 
shall be made on the following conditions ;” and the fifth condition is: _ 


/ "When lands. shall be selected from those which have been raised to double min- 7 
‘imum price, in consequence of railroad grants, they shall be. computed to the states 


_ i” the: maximum price, and the number of acres proportionately diminished.. 


In view of the legislation upon this subject, there certainly ought to 


2 be no. question as to the correctness of the order above ont. ‘(See a: 


. State of Kansas, 5 L. D., 243). | 
Your judgment i 1S iicretore: affirmed, but inasmuch as the original 
entryman seems to have transferred. the Jand you will: cause notice to- 


-be served on the transferee requiring him within the period mentioned ~~ 


in the order, to comply therewith upon production of. satisfactory evi- 
dence to the local officers that he is entitled thereto. ne 


RAILROAD. GRANT INDEMNITY SELECTION -SETTLEMENT. 


s 


NoRTHERN Pacrric R. ‘BR. Co. v. . ANDERSON. | 


“The departmental order. of May 28, 1883, ieers the Northern Pacifie ce 
_ from the necessity of specifying the basis of indemnity selections, does not con-° 
‘template the selection of lands subj ect to settlement without. designating the 
“Desi BASKET ‘ but is applicable only. to dands sa ae by. withds awal. ; 


| Seorctary N one to the Commissioner of the Galati Land 1 Ofte, Apri: i . 7 
= 3 1892. 7 | 


“This record iecuettter: the. appeal | of the Nerhiees Pacific Railroad — | 


| “Company from your action rejecting its claim to the Sw. NEA SE... 
4 NW. 4, and W. 4SE. 4, Sec. 1, T. 129.N., R. 36 W., Saint Clond, ‘Min- 


. nesota, ane holding for: “approval ( Gustaf Anderson’s homestead entry oo 


for the said tracts. | | 
The tracts named were ‘embr eee in aie euieetewa en. nae of Shain stots 


-G,. Meader, made April 16, 1868, and canceled August 19, 1876. They 


- were also within the limits of the withdrawal ordered ‘December. 26, 
1871, and received at the local-office January 10, 1872, for the benefit of ; 
—ee grant to said Company. (On Salk 2, 1883, _ peotayany eppliod: 


~ : 
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to icct ie same. “This application was rejected aut, tlie. iooak offiée aud. | : 


oa or company appealed. | ‘On’ October 12, 1883, Anderson made. home-. | 


r ven entry for said tracts and final entry ther fon: May 17, 1890. i 

' - By decision of September. 9, 1890, you stated. that the company’s ap- . : 

plication to select was made December 29, 1883.. You accordingly found : a 
that the land, having been excepted from the grant by the Meader en- _ 


“try, it. was, on October 12, 1883, the date of Anderson’s original entry, 
- “properly subject thereto. You therefore held Ander son’s final entry for. 

approval. On. October 27, 1890, the company called. your attention to — 
the fact that its sald application to select was made August 2, as well — 

_as December 29, 1883, and asked that you sustain its appeal from. the | 


- Said rejection of its application to select. Against this a protest was - 


filed by the attorney for Anderson, Thereupon by letter dated’ Decem- fs 


ree Der. 5, 1890, you held in effect that notwithstanding the priority of its i 
eee application to select; the company could thereby acquire no right be- — ~ 


. ” * cause of its failure to. specify. the particular loss for which the land was - ; 
oe sought as indemnity. “You accordingly adhered to your former decis-'  - 


_ ion, and allowed. the company the right to appeal within sixty. days. = 


~ . Thereupon the company filed its pending appeal. eaghee 
- The material matter ur ged i in behalf of this appeal is that the com- 


_ yt) pany’s application of August 2, 1883, should have been allowed under 
_- the provisions of the departmental instruction of May 28, 1883... By. - 
+. these instructions, which were issued “to open for settlement asspeed- 

3 Aas ‘possible all the lands within. the indemnity limits of the grant to 
the Northern Pacific Company” the local officers were instructed to _ 


7 note all selections free from conflict and forward the same for final ex- ‘ 
_ amination, «“ leaving the ascertainment. of the lands lost in place, to 


ia your office, instead of requiring preliminary lists of such lost lands, to-. — 


es gether with the. indemnity lands, tract for tract, from the company), aS ee 
a heretofore." a = 
The precise question thus ahesented was, as you have well held, dis.: sane 


. posed of adversely to the appellant by the decision in the similar case! , 


~~ of Northern Pacific Railroad Company v. John C. Miller, ‘on 1 review, oe 


1 L.D., 428) wherein it was held that the— 


| The departmental order of May 28, 1883, did not sontenplatel the selection of lands ~ ; 
subject. to settlement without. designating the basis therefor, but was ADE jos 


- only to such lands as were protected by withdrawal. 


The land involved was, by the Meader entry, excepted from fie faid . 


withdrawal. It being therefore open to settlement it could, under the Cag 


~~ roling cited, not: be selected by the company without a specific desi¢- 


e “nation of loss. The company having failed to make such designation, ~ 
= ts application of August 2, 1883, was of no effect. It. follows that at 


- the. date of Anderson’s: original. entry, that is, October 12, 1883, the 
land was vacant and that. such entry was properly allowed. “The rec- ~ 

ord showing that Anderson has complied with the law, his. final ae _¢ 

| must Eee sustained. Your i judgment i is Seem eMely hereby affirmed. : 
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| PRACTICE-MOTION TO DISMISS~ORDER or JANUARY ae 1891. 
AMMUND PEDERSON ET AL, 


A motion to dismiss under the order of J anuary 17, 1891, must be sustaitied where it - 
appears that the Department i is without jurisdiction, patent having issued for 
the land. | | 


- First Assistant Secretary Chandler to the Cunmieanar of’ the General 
* Land Office, Apr il 13, 1892. | 


a Oanovente 27, 1883, Ammund Pederson made homestead sine, No. 

_ : 26,217, for the N. + of the S. W. Paus section 20, T. 104, NR. BN 
_ Mitchell, South Dakota. | 

He Subinitted. proof and received a. final eattineate on February oe 

1887. You rejected the proof and held the entry for cancellation on - 


a February 25, 1887, and no appeal being taken from said action on Oc- 


, tober 14, 1887, you canceled said entry. On December 10, 1887, follow - 
~ ing, John Albertson made homestead entry No. 28,536 for said tract — 
-and upon making proof received a final certificate on September 9, 1889 , 


_ and on October 24, 1890, a patent was issued on said certificate. _ 


On March 27, 1891, ‘Frederick T. Day claiming to have a ‘mortgage: 
on said tract executed by Pederson, to secure the payment of $300.00: 
Which amount is unpaid, filed his application asking that Pederson’s 


_ entry be re-instated and approved for patent under the 7th section of © 


_ the act approved March 3, 1891 (26 Stat. 1095). You rejected the ap- 
_ plication on May 19, 1891, citing as authority therefor, the case of 
_ James Ross (12 L. D. 446). You also held that you had no jurisdiction — 

over the matter because of the issuance of the patent. Day has ap- 


-. pealed.from your judgment to this Department and on March 4, 1892, 


John Albertson filed a motion here asking that said case be dismissed 
under the order of J anuary 17, 1891, (12 L. D. Oe)s Said order is all = 
andi | | 2% eee 


.It is hereby ordered. that until otherwise diseoteil, motions to dismiss pending ao 


_ gases, on jurisdictional questions arising on the record, may be presented, orally or~ 


otherwise, before the office of the issietant Attorney-General, on. the first Monday 
in each month; such motion to be filed at least five days previous to its presenta- 
tion, with ten days notice thereof to the. opposite party, where such party is rep- 
resentod by a resident attorney, and thirty days’ where such attorney is a non-resi- 
dent. Ten minutes to each party will be allowed on the presentation of such motion 


orally, and no question will be consider ed in any ease that TYOLNes an, examination os 


“ of the testimony. | eh Bult: 


The motion must be granted for since a patent has inet for the | 7 
land. in question, it is clear that this pat vneut has no ee Ss 


haere over the tract. 


‘ ; . 


Said motion is accordingly allowed, and the case is dismissed. 
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aia CONTESTANT—PREFEREN CE RIGHT OF ENTRY. 
| PENDLETON 9. GRANNIS. | 


Ae contestant is estopped from asserting his pictetanies right.a as against one elth en 
| whom he has verbally agreed to waive said Hei, and thus induced said party to i re 
a settle upon and ape ove the land. oO 


oeen First. Assistant Secretary Chandler to me Cciimestinek of the Gener ral 7 
_ | a, Land Orfice, April 15, 1892. | 


In the contest case 2 of John H. Grannis V. “Francis M. Rathbun i in- i - 


. re yolving the N. E. 4 Sec. 27, T. 2.N., R. 48 W., the cash entry No, 5181; 
of the latter, made: November 11, 1885, at Denver, Colorado, was _ 


a ordered. canceled by you on July 2, 1390 in accordance with depart- oe 


oe mental decision of June 30, 1890, (unreported); and Grannis, if duly sf 
iN 4 qualified was. held to have preference right to enter said land, under = | 
act of May 14, 1880, (21 Stat., 140), by your letter of February 26, 1891. 


-On August 1, 1890, said. Cane applied to make homestead entry 7. 


for said Jand and tendered the fees therefor, and the same was held for a 


me consideration ‘by the local officers, in view of the application of Gran- — ; 
ville Pendleton to make homestead entry for the east half of said quar- ~_ 


pis ter, and of his protest against the allowance of the application of said a 


. Grannis to enter said east half. 
‘Said Pendleton’s protest: alleged, 


e “Ist. That said Grannis had -waived his preference right in and to ) the east half of, ; 
ae aad northeast quarter, awarded to him as contestant, 


2nd. ‘That said Pendleton was a settler on said east half, ted or Goditey - 
thereon, had valuable improvements thereon, and was entitled to enter the land on. 


a the contestant’s waving his preference right. Fae 
8rd. That said Grannis desired io enter said east half for soocdlative purposes and _ 


with the intention of taking pe & of the improvements made by Pendleton i 
theron. ss a 


A hearing was ordered. ace by the local. officers, for Ocinbar 2, 7 
1890. On September 2, 1890, Grannis appealed from the action of fis : 
local officers.in not allcane ae to exercise his preference right, and, — 
in ordering said hearing. On September 20, 1890, said appeal was. dis. a 
. missed by the local officers on motion of Pendleton. = ss 
- On petition in behalf of Grannis you directed by letter of October _ 
: Be 1890, that the papers in the case be transmitted to your office. a 
By totter of February 26, 1891, you dismissed said contest and di- 
rected: that the entry of Granvia be allowed. Ms a 
From this decision an appeal.is now taken to this: spenannent Pei “6. 


‘dleton was one of the attorneys for Grannis in his contest with Rath- -. 


bun and submits an affidavit alleging that in the fall of 1887, it was | 
verbally agreed between him and said Grannis that Pendleton on ac- _ 
' count of his fees and disbursements in that contest, should settle upon 


Boe -and improve said. east half of the land in -dispute, the. said ‘Grannis. 
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es waiving his right Enerete and in consequence of said’ ee ie. 
a (Pendleton) has settled upon ‘said east half, built a house. thereon, and 


made other improvements to the value of $7 00, and has resided there oF 


with his family sitce January or February, 1888. He is corroborated. 
- in these allegations by the affidavits of several other witnesses. 3 
-. The right conferred on a-successful contestant by section two of the 
act of May 14, 1880, is a personal one which can not be transferred to: ve 
another, but Sitch preference right may be waived even prior to thecan- 
. cellation which is contested. Kellem v. Ludlow (10 L. D. 560, 562)... 
_ The first section of the act of May 14, 1880, provides for a « written 
relinquishment, ” which is one mode of jaaectine all intention of 


| _ abandoning a claim to public land, but it is not the only one. An ami-- 


cable agreement by which two persons divided the land between them 
has been recognized as another mode. Ayers v. Buell et al., 2 L. D. 257. 
‘In the present case it is alleged that such an amicable agreement 
was made between Grannis and Pendleton and that pursuant to such | 
an agreement the latter has gone onthe land and made valuable im. 
provements with the full knowledge and consent of said Grannis and 
for more than two years lived upon and improved. the land upon the. | 
- faith of said agreement: If this betrue Grannis as much manifested. _ 


an intention to relinquish his preference right to said eighty acres as if = 
he had’ filed a written relinquishment to that effect. The doctrine of 


estoppel would be applicable with respect to such an agreement to pre- — | 
vent its operating as a fraud upon one who has been led to rely upon 
it. If Grannis agreed to abandon his preference right: to said east half — 
in favor of Pendleton, provided the contest should be decided in his — 
favor, and thereby induced Pendleton, in reliance upon said agreement, 


to alter his condition, to settle upon the land, and place valuable im- - 


; _ provements thereon, Grannis now cannot be permitted to deny the 
truth of said setecmene or enforce his rights against his declared inten- 
tion of abandonment. Insurance Co. v. Mowry (96 U. 8. 544). 


The general. principle now is, that where the conduct of a party has been such: ag. 
_ to induce action by another, he shall be precluded from afterwards asserting, to the - 
- prejudice of that other, the contrary of. that of which his conduct has induced the | 
belief. The primary ground of the doctrine is, that it would be a fraud in a party 
to assert what his previous conduct had denied, when on the faith of ‘that ee : 

others have acted, Hill v, Epley (81 Penn. St., 334). | : 
‘The foregoing case is cited with approval in: Brant v. Virgi inia Coal 
and Iron Co. (93 U. S., 336). - 
If Grannis had manifested ‘his: intention to abandon his ois Ne 
right. to the eighty acres in dispute by a written relinquishment, it- 
would have been recognized by this Department... If he has manifested 
the same intention by an unwritten agreement which he is equitably 
_ estopped from denying, this Department, in the exercise of its judicial 
- functions, will re wetter as a pracacal relinguishment which pre-_ 
cludes Grannis from. now asserting ¢ any prefer ence right. to said L eighty ; 
- aeres. 
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7 y nn of 1 the opinion 1 that a | hearing to determine is Ssasiond raised a | 
ae by the contest affidavit :of Pendleton stould ‘be: ordered, You will. BO, Pe 
soe direct and notify. the local officers. ats Pra, wat 


Your judgment.i is modified accordingly. 
_ CON TEST—-RELINQUISHMENT-—CONTESTANT. 
TURNER % PAYNE | ED AL. 
A votinguishment does not’ inure 5 to ‘hs aries of. a aonient that is initiated for are pur- a 


_ pose of fr ene sefeating rights pean in good faith under said relinquish- 
ment. 3 | 


~~ ie First Assistant Seer retary Olan to Ee ‘Commissioner of Be General’ ae 


Land Office, Apr ib 15, 1892. 


Gig have consider ed the appeal of Easnest S. Turner orn your sesigion: 


: - “holding for cancellation his timber culture entry. for lots 1 and 2, and: 
. §. 4 of the NE. 4 of section 4, T. 27 N., R. 49 W., Chadron, | Nebraska. 


The facts in this case, as cen! from the testimony taken at two. a 


os hearings, are as follows: ne gis 
Christian Voss made timber pale eae for said finds Odisbs 14, Lee: 


1884. Up to April 8, 1887, he had complied with the requirements. of 


ae ‘the. law, in the matter of breaking. and cultivating the land.- About. = _. 
- noon on the 8th day of April, 1887, he executeda relir. quishment of said: 
oe entry: at the village of Hemingford, ‘Nebraska, and received from Earnest:, .  ~ 
_S. Turner, for said relinquishment the sum of $250. During the after-- — 


- noon Turner prepared an application to enter the land under the timber- 


bes culture law and enclosed it in an envelope together with the relinquish-. E. a : 
- Inent and the proper. entry fees, and about 4 o’clock. deposited it in the. 


| post office at Hemingford, addressed to the local land office at Valen- _ + Sas 
_ tine, Nebraska. By due course of mail. this letter should havereached. 
the land office on the 11th or 12th of April, asa matter of fact it did. 


| — ~ reach. there 0 on. the 12th of April, and ure entry of. Voss: was s duly cans ' a 


celed. | 
egy. 1h ake ine seals on April 8, E. D: Payne of Hemingtord, had ascer--. 
ae tained that the entry of Voss had’ been relinquished and the relinquish- 


ment purchased by. Turner, and ‘he immediately started for the land. 


office at Valentine to file.a. contest against the said. entry of Voss. On... - 


- April 9th, and while the relinquishment of Voss was in the mail on its: 
way to the local. land office together with the application of Turner to. 


~ enter the land, Payne appeared before a notary paeue: and. made the. - 


re | : . muOwAne affidavit: of contest,— 


Christian Voss lias sold and pelinguished said’ tract to the sevaruneny of the United ign ts 


eee States and that. said rolinquishmant: is: ' being held es one ‘Turner of Box pee county: oat 


aS a” TON speculative: purposes. © 


| a On eae 10, he filed: 6 the affidavit in 1 the local land offices, 


A: . _ 
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| On the receipt of the relinquishment - and ‘application of Turner j to 
enter, the local officers notified the latter of. the. pending contest of 
_ Payne, but on the request of Turner his. entry, was put of record subject 
to the right of Payne as a contestant. | | 
| With these facts clearly established; you held that Bape had the 
_, better right to the land, and held the entry of Turner for cancellation.. 7 
| In this I think you ened: : | 
The act of May 14, 1880 (14 Stat., , 140), provides that where. a. person 
has contested. and procured the cancellation of an entry, he shall have 


the preference right to enter the land. It is a well established princi- 
ple that a relinquishment filed during the pendency of a contest does 


not inure to the benefit of.the contestant, unless it be found thatit was 
filed as the result of the contest. Sorenson v. Becker (8 L. D., 357). 
A relinquishment filed during the pendency of a contest is penis: 
_ tively the result ther eof, though such presumption may be overcome. 
Webb». Loughrey et al. (9 L. D. , £40); Brakken v, Dunn et al. (9 L.D., 
461). | 
The record clearly shows that the relinquishment was In no way, the 
result of the contest; on the contrary, the contest was filed for the 
_ purpose of defrauding Turner out of a right which he had obtained in 
- a lawful and honorable manner, and in a manner sanctioned: and recog- 
- nized by law. There was no ground for a contest, the charge made by 
"Payne was without foundation, as shown by the evidence. ¢ 
While on the one hand the law will not permit a bona fide contestant 


to be defranded out of the rights, he has lawfully obtained under the | 
“- Jaw, by means of a relinquishment executed either before or subsequent | 


_ to the filing of the contest; on the other hand, it will not permit a party 
who has, in a lawful and proper manner, obtained a valuable right by — 


means of a relinquishment to be defrauded out of that right by means of _ 


a subsequent contest. Each case must be determined upon the facts. 
Your decision | is reversed, and the entry on Turner will remain in- | 
tact. 3 | : | 


ot SCHOOL LAND—SETTLEMENT BEFORE SURVEY. 
lo | 
, 1h 80 ? % a A ‘CrcHy v, PALTZER. 


: In case of a pre-emption settlement on a school section prior to survey, the State may 
either select indemnity therefor, or await the action of the: settler, and, if his 
- claim is abandoned, assert its rig ‘ht to ue land i in place. 


First Assistant Seer etary Chandler fo the Commissioner of tiie General 
Land Office, Aprit 15, 1892. 


I have soneiaeied the case of Paul Cichy v. Anna Maria Paltzer on ap- 
peal by the former from your decision of November 10, 1890 dismissing his _ 
protest and. allowing the homestead entry of the latter for the W$ SEL 
and lots 3.and 4 of Sec. 36, T. 131, R. 39 W,; St. Cloud. land district, 
Minnesota, — 
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“it appear that. Phillip Paltzer, late husband of ane Maria, settled 


= oe “upon: ‘land then unsurveyed, but whieh proved, upon survey being made, s 


to be in See. 36, qT. 131 N., BR. 39 W., and he Slaimed the tracts described. 


and filed a declaratory statement for them on April 27, 1873, the plat oe 
i of official survey having been filed on March 27 of that year, a 
| -Paltzer died in June, 1875, having as yet offered no final proof, leav- aa 
eo ing a widow, and it is said, some children. 7 | 


In 1881, Mrs. Paltzer sage tised that she would offer final er ~The_ 


ok State authorities of Minnesota were notified of this, but gave it no Ge 


attention, and Mrs. Paltzer made default, and nothing was done atthe — oc 
_ - . time the proof should have been offered. | 


On. October 12, 1886, Cichy purchased, of the State, lot No. 3, § anoved: 


Fak onto it, erected a. house, made other improvements ¢ on. the land, and has - 


2o8 continued to reside thereort.. 


On May ~0, 1889, Mrs. Paltzer. applied to transmute the pre- emption : 


; filing of her Tate husband to a homestead entry, alleging in an affidavit | 7 ‘ 
her residence, and that she was the head of a family, the widow of _ 


Cle a Phillip Paltzer, was, poor and unable to pay for the Jand.. The localof- -° 
“ficers allowed this homestead entry, and on December 11 following, she... 


offered final proof upon due ‘notice. Thereupon came Cichy and pro- 


-. tested said proof as to lot No.:3. No attention was paid to this pro- — 
test, no hearing was ordered, but the final proof was accepted and the 
ease sent to your office. ‘The State authorities were notified of the 

on allowance of her application to transmute to homestead and ofits right 
of appeal, and on June 10, 1889, the auditor of State acknowledged the 

- receipt of the notice, and among other mattérs, said. | 


Relying upon your (the register’s) statement that said application 1 was sane = 
by affidavit corroborated by the evidence of two witnesses that settlement was made — 


Saar prior to survey, the. State made no appeal and now makes no claim to the said de- | 


| scribed lands adverse.to-that of the homestead application of Anna M. Paltzer. 


“The matter of Mrs. Paltzer’s right to make homestead entrycameup. 


. “for consideration before your office on. Mar ch 31, 1890, and after review- _ 
ing the record. i in: the case and discussing the same at. length, you held 
that the State. liad no claim to the land and allowed the entry of Mrs. 


: . me Paltzer to remain intact, and on November 10, 1890, the cause came ons | 
— to be heard upon the final proof of Mrs. Paltzer, ana your ‘office dis: 


missed the protest of Cichy and directed that her proof. be examined : 


oe with a view to issue of patent, from which decision Cichy appealed, - 


. There has been filed i in the. Department a statement by Cichy which, 


"Es = if true, shows that the local officers and your. office have been imposed: - i 
“upon. It alleges that Mrs, Anna Maria Paltzer, who has signed: allthe — 
.. papers by that name, is Mrs.-Anna Maria Kline; that she was married. 


to Kline over fourteen years ZO; that of the six children of which she 


> claims to be the mother, three are the fruits of the marriage with Kline; 
that Paltzer’s youngest. child is sixteen years old; that Mrs. Paltzer’s 4 
_. proof is false; that. by false statements she procured the State to can- > 
~ cel his agreement of. purchase: He says. ‘that Kline and his kare for- . ate 


rae 
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- bane Mrs. Paltzer; never occupied, nor in. ‘any way used or ee 7 
- lot 3, and that he went to see Kline before buying the lot of the State, 
and was advised to buy it “or some stranger would,” and added “ be- 


cause we cannot and will not buy the land ourselves;” that Kline as- _ 


sisted him in building his house on the land, and never made any claim 
to it until the land became valuable, and until he (Cichy) had improved 
it and lived on it a number of years. The protest denied her right to 
minake entry or proof and set up Cichy’s purchase, occupancy and im- | 
provements, and a hearing should have been had upon it. | 
Your decision discusses at length the distinction between a failure to 
“file” in time and failure to “enter” in time, and finally you decide 
that she can neither transmute her late husband’s filing to a homestead 
entry, nor complete his filing by. making proof and cash entry, but you~ 
conclude in your decision of March 31, 1890, based on a line of authori- 
ties and reasoning that she has a right to homestead the land on ‘the 
-hereditable quality of rights acquired by mere settlement.” You cite 
the case of Tobias Beckner (6 L. D., 184) as authority for this, and.con- 
clude that a settlement right dosconds to the heirs or legal representa- 
tives. In the Beckner case, the settler had lived about seven years” 
upon the land. It had not been surveyed. He died in 1882. The heir, 
_ Beckner, continued to reside upon theland. In 1885, May 26, the town- 
ship plat was filed, and on June 11 following, within sixteen. days ofthe | 
filing, the heir applied to make homestead entry. It was held that thé: — 


case came clearly within the purview of section 2291, Revised Statutes; 


that the heir could do what the ancestor could have done if living.. But 
"it will be observed that this section. applies to homesteads, not to pre- 


-emption filings. This land was in section 36. The settlement before 


survey excepted it from the reservation, and the filing by the heir with- 
in the required time was held to be sufficient to maintain the exception — 


the heir having complied with the law as his. ancestor might have done oi 


if living, acquired the rights the ancestor would have acquired. | 
In, the Watson case (on review) (6 L. D., 71) cited: by you, it will be 


- “noticed that the issue was not the same as hai in the case at bar. In 


that case, one May hac settled upon and filed for the land. The set-. 
tlement was made before survey, and the filing within proper time. 
Thereupon the school authorities selected a tract in lieu of the May 


tract: Afterward May sold his improvements to Watson, and he at- 


tempted to make homestead entry for the land. Your office thereupon | 
held that on May’s abandonment the land reverted to the State, and — 
Watson’s entry was canceled as was the selection of “lieu” land. It 
was held by the Department that this was error, because the State 
having made selection of equivalent land it took the place of the original 
school land, and that the selection was equivalent to a relinquishment. | 
of the school tract. The selection was restor ed, and Masons entry 


_ reinstated. 
Paes settlement being upon ansurveyed 1 land, he i is governed by. 


oer... 
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os section 2266, Revised Statutes, which: ‘allows three months to file de- 


a < -claratory. statement after “the receipt at the district land office of the 
approved plat of the ‘township. ” Section. 2267, Revised Statutes pro- — 


- vides that: “All claimants of pre- -emption tele under the two preced- 


ing sections, shall . . . . make the proper proof and payment 


7 for the land claimed within thirty months after the date prescribed : 
therein. respectively for filing their. declar atory notices has expired. ” 


aoe This would give Paltzer until December 27, 1875 to make proof and 


payment, but on June 3, 1874, Congress. passed an act (18 Stat, 52) 


providing “that the fine at which pre- emptors on the public lands in 


the State of Minnesota . . . . are now required to make final 
pr oof and ‘payment, is extended for the period of two years.” Allowing 


: this to apply to pre-emptions on school land, Paltzer’s time for making 


7 , final proof and. payment expired December oT, 1877. But this act did. 
not change the mandatory char acter of ‘section 2267, and. while it. ex- - 


tended the time of limitation, it did not remove the bar by limitation 


- when the same is insisted upon by an adverse claimant. | See os ane v. a 
Stone (10 L. D., 216) and cases there cited. | 
Is the State an adverse claimant?. Did its rights sine upon aiilane : 


| 7. of. Paltzer’s heirs 10 make proof and. payment within the time fixed by 
law? | | 


—Itis quite clear that the statutes in existence when the sana be- 


- tween the State and the government was concluded became a part of — 


- thea greement, and the State was bound to know the rights of a settler, 
- put at the same time it was bound to know the duties and obligations 


he was under. before he could acquire title to public land, and it had a 5 


oe right to have. those statutes enforced. | It accepted the ena - 


a proposition, and came into the union upon this basis. 


In Beecher », Wetherby (95 U.8., B1T). the court say: 


oa Tt matters not whether the words of the aa be considered as. merely promis- 


gory on the part of the United States, and constituting only a pledge of a grant in: 
_ future or as operating to transfer the title to the State upon her acceptance of the 
_ proposition as soon as the section could be afterwards identified by the public sur-_ 


_veys. In either case: the. lands which aie be emp teged: 3 in those sections were | 


2 apy Ereree to the State. 


— - * In Cooper ». Roberts (18. Howard, 173) the court in a case arising i in 
ae Michigan said (syllabus) | = 


an (2) When the State accepted this act (of ‘anise the erant hears a contract 


. or compact. between the State and the United States. (3) ‘As the government ex- 
tended its surveys so that the location these sections was ascertained, the title to 
the State became complete. oz 


‘In Water and Mining Co. v. Bugbey (96 U.S. ,165) Baisbey was a set _ | 


| _tler on school land when the survey was made, ‘He did not file his _ 
declaratory statement, or enter the land under any U.S. statute, but — 


. purchased it of the State. The Water and, Mining Company claimed. 


z substantially that his settlement on the land at date of survey. excepted 


2% ; a from the grant, pe his yallate to pears ‘or assert any mene under ; 


x iB i 
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the government law left the land as a part of the public domain. The | 


court say: | a ; 2 
Here the company does not claim under the settler’s title, but seeks by means of 
1t to defeat that of the State. . . . The settler, however, was under no obligation 


to assert his claim, and he abandoned it, the title of the State became absolute as of 
May 19, 1866, when the surveys were completed. The case stands, therefore as if at 
that date the United States had parted with all inter est in and control over the prop- 

erty. ; 
It has been held as in Waionls case supr a, that on pa nonmene by 
the settler or pre-emptor, the land goes to the State, unless in the mean- 


. time it has made a selection of other lands in satisfaction of the loss, 


-and thereby, aS was said in that case, it has in effect relinquished its 
claim to the school tract.. 

Section 2269, Revised Statutes, provides for consummating thé claim 
of a deceased pre-emptor. itis competent for the “ executor” or “ ad- 
-ministrator ” of the estate of such party or “one of the heirs” to con- 
summate the claim, filing the necessary papers to complete the same, 
but the title in such cases goes to the: heirs. There. is nothing in this 
section, however, nor in the law, that gives to the representative of the 
deceased person rights superior to those he would have enjoyed or could — 


7 have exercised if living, nor.do I find any extension of time given to 


representatives of the deceased pre-emptor. Iam of opinion that the 
State is an adverse claimant i in this class of cases. Itisin the position 
of a subsequent settler. It may await what the prior settler does, or it 


may go into other land and make selection. As the subsequent settler | 7 
may file a second declaratory statement and await the action of the rs 


prior settler, and may secure the land@-if the prior fail to comply with 
_ the requirements of the law, so the State may decline to select lieuland 
and await the action of the settler. The State, in the case at bar, as- 


serted its right to lot.38, and sold it to Cichy in October, 1886. Itissaid 


that,.in 1889 the aaiter wrote a letter which, in effect, was a waiverof — 
the claim on the part of the State. This can not, however: affect Cichy’s 


title. If the State had a right to assert its claim in 1884, Cichy took — | 


its claim by purchase, and it had nothing to waive. Cichy may assert” 
all it could have asserted on the day it sold to him. If up to that time 
it had not waived its right or transferred its claim by selecting other 


lands, the time for final proof having long previously expired, itstight 


attached, and if proof had been offered on the filing, it would have had — 
to be rejected upon the protest of Cichy or the State, but there is noth- 
ing to show whether or not the State has selected lands in lieu of those 


- in controversy, or whether its right to the land remains. Thereis no | 


testimony as to whether Mrs. Paltzer is a married woman, or if mar- 
ried, whether she is living with her husband, or has been deserted. by 
- him. This will become important if the State has selected. lands 1 in lieu 
of those i in controversy. 
There is no testimony upon.the question of actual occupancy of the 
tract of land in dispute, by: building upon. it, or by a nor is 
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—_ Cheees any testimony as to what was age and said by Kline and his -~ 
“wife to induce Cichy to go upon the land and make improvements, or 


_ what knowledge she had that he was makin g improvements thereon, or | 


— _ what notice, if any, she gave lim of any claim she had to the land, e even, 
if she had knowledge of his settlement and improvements. “There isno | 
testimony properly presented showing that Philip Paltzer left any — 


children when he died, or if so, whether they are living. 


Mrs. Paltzer, or Bline, says in her affidavit for homestead. that bina: io 


- is “the head of a family.” She does not say she is anmaried: If she — 
married Kline, she ceased to be the head of the family. She abandoned, 


by that act, her claim to make a homestead, and her settlement as “the 


head of a fornily, ” and Kline became. the head: of the family from the =the 


date of her marriage to him. But were this all so, I see, no reason why 
the heirs of Phillip Paltzer may not. complete hisentry to theland upon - 
which there is no adverse claimant, provided the State has selected — 
other lands. As I have not before me the facts in the case upon which 

I can form any conclusion satisfactory to myself, or upon which I have 
reason to believe I can do justice to the parties, I set aside your-de- 


: cision, and return the case that you may remand it to the local office | ; i: 
with directions to the register and receiver to or der a hearing upon no- 


tice to the parties, including the State of Minnesota, and all parties 


_» will be allowed to offer testimony upon the points herein indicated, and. a 
a upon a report of the evidence oe will re-adjudicate oe case. | 


. PATENT—CLERICAL MISTAKE- CANCELLATION. | 


FRANK SULLIVAN. 


oh ‘The Gommlgeloner of the General Land Office may properly, on the sania of the 7 


| patentee, withhold and cancel a patent that fails to describe the land entered, and 


- issne one that correctly describes said land, even though a relinquishment of the _ foun 


erroneous patent is not filed. 


‘ First Assistant pec etar y Ch iniller to the Commissioner of the Gener i | 
| oe Land Office, April 15, 1892. 


i With your letter of June 4, 1891, you transmit an ne faker by: <. 
. « G, L. Miller, as attorney for Preai Sullivan from your decision of April 
—., 29,1891, denying his application for the cancellation of the erroneous 


patent issued on cash entry for the SE. $ of Sec. (22, T. 32 8., BR. 43 W., 


_ Garden City, Kansas, and to issue a new patent to Sullivan correctly 


describing the tract. _ e 
It appears from the recor : Haters me that ante Sullivan made’ 


homestead entry of the SE. i of Sec. 22, T. 32 8. B.43.W., Garden 


—. City, Kansas, and made final proof ance said entry, pon which final 7 


certificate issued. 


The local officers, in issuing the final certificate, described the tract. 


2 a8 the SE. = of. See, 22, Ty 32, S., ‘R. 427 W., and patent issued tosaid 
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‘Frank Sullivan, Desamber 28, 1889, for the tract. as described i in the 
final certificate, which was transmitted to the local officers for delivery 
to the patentee. | 
On February 24, 1890, the local officers retinal to your office a num- 
ber of patents for correction, among: which was the patent issued. to 
Sullivan. 
By letter of April 29, 1890, you instructed the local officers to require - 
Sullivan to file a deed of relinquishment to the United States for the ~ 


tract embraced in said patent and the certificate from the register of 


deeds for Morton county, Kansas, in which the land is situated , showing 
_ that Sullivan had not conveyed or encumbered the land. The final cer- 

- tificate was also returned to them, and they were instructed to correct — 
without erasure said certificate, and upon the receipt of such relinquish- 
ment and certificate, the patent would be canceled. and a new patent 
issued, in accordance with the certificate as corrected. | 
In reply thereto, the local officers informed your office that Sullivan 
had been notified accordingly, by registered letter which was returned 
to them uncalled for. | 
. With a supplemental report, the local officers sanemitted to your of- 
~ fice the certificate of the register’ of deeds of Morton county, Kansas, 

that the records of that county show no instruments executed by said 
Sullivan aftecting the title to the land described in the patent, or of the 
_ corresponding tract in range 43 west; also an affidavit made by G. ie; « 

Miller, as attorney for the S. L. Davideon Mortgage Company, stating 
_ that said company held a mortgage on the land described to secure the 
payment of a loan negotiated by said company to the entryman Frank 
Sullivan; that they had used every means to find said Sullivan, to ob: 
tain the pea aired: deed of relinqut shment, but have been unable to find 
him. | 
On March 16, 1891, the local officers reported that your letter of April - 


2 29, 1890, ‘enclosing the final certificate issued to Frank Sullivan and in- 


structing them to correct said certificate, had been, with the cer tificate, 
lost or misplaced, and they therefore forwarded a new certificate cor- 
rectly describing the land entered, upon which they had placed a certifi- 
cate that 1t was issued in lieu of the erroneous certificate issued De. 
cember 9, 1887, but which had been lost. 

By letter of May 11, 1891, you still declined to Ganwel said patent and 
issue a new patent correctly describing the land, unless the relinquish- — 


- ment was filed by Sullivan as directed. From this action an appeal 
has been filed in the name of Frank ees a his. attorney G. Le 


Miller. 
From the foregoing statement of facts, it will be seen that Satiean | 
made homestead entry of the SE. 4 of Sec. 22, T. 32 S., R. “438” W,, - 


Garden City, Kansas, and that he received final cer tificate under said 


entry, describing the land as the SE. 4 of Sec. 22, T. 328., R. “42” W., 


a and patent issued for the land. described. in said certificate. It “10: 


appears that the final certificate has been corrected so as to properly 


DECISIONS. RELATING TO THE ‘PUBLIC ‘LANDS. ae 391 a 


| ne : discerns 46 land entered by Sullivan, whieh i is now a part of the ree- . : - 


” : oa ord i in your office. | : 
so, oF _ The question presented i Is, whether thie Osimlecionee of fis ‘Garewal os 
| 7 and Office has the authority, and whether it is his duty to cancel the 


- “erroneous patent. and to issue a patent to Frank Sullivan: properly de« . | 


. scribing the land entered,: whether the relinquishment i is filed or not. : 
The Commissioner had no authority to issue a patent to Sullivan for 


ties SE. 4 of Sec. 22, in T. 32 south, R. 42 west, for the reason that 


. i. the records of your office show that he never entered said tract, and at _ 
_. the date of the issuance of the patent it had been entered. by so : ee 


as shown by the records of your office. 


The issuance of such a patent was the result of a mere clerical error, 


which is plainly shown by. the record, and it conveyed no title to Sulli- 
van. It was therefore not necessary’ that Sullivan ‘should file a relin- 
a. quishment to the United States, in order to invest your office with juris-- 
diction to cancel said patent, and to issue a Draper patent correctly oo 
. __ describing the land. | = - o 
‘The power of the land department, with the consent of the parties, to ee 


ee = recall even a delivered defective patent, and to issue one in conformity _ 


-.. to law, has frequently been sustained by the supreme court and thi . 
_ Department. Where a patent has issued. which fails to conform to the | 


record upon which the right to a patent rests, and has not passed. out 


= _ of the control of the Department, it is not only the right, but the duty Be : 
_ of the Commissioner to withhold the delivery of such patent, and to | 


issue one in conformity. with the record. ‘Bell v. Hearne, 19 How., 252s or 


Maguire v. Tyler, 1 Black, 199, 8 Wal., 655; Adam v. Norris, 103 U.S., 


. Beds Wm. H. McLarty, 4. D.,498; W. A. Simmons et al, 7 L.D., 283. 


- -In the case of Bell x. ‘Hearne; supra, it appears that J oht Bell made: : 
cash entry of a certain tract of: ‘land, for which final certificate issued, _ 


but the register in making up his duplicate certificate of purchase to - ; 
—- be retur ned to the General Land Office inserted i in it the name of James: 


. Bell for that of J ohn Bell. A patent issued in accordance with said - 
certificate, which was sent to the register at the local land office, and _ 


. was by him delivered to John Bell. U pon. a repr esentation. of the facts : - | 
to the Commissioner of the General Land Office, this patent: was can-. 


celed. and a. new one issued to J ohn Bell. The defendant Hearne Pa 


o cs claimed. that the land had been sold. by the United Statesto James Bell, = | 


7 an and had been legally sold as the ‘property of James Bell under a ade | : 
judgment. at a sheriff's sale, and. that the person under whom Hearne — 


E -. derived his title was the purchaser at said: sale. In speaking of the 
_ power of the Commissioner to cancel the erroneous patent, a to issue Bang - 
ae a new patent in the proper name, the court says: : 


The question then arises, had the commissioner of the general land. office. aus” 


; = “ ‘thority to receive from John. Bell the patent erroneously issued in the name of J: ames i: be 
‘Bell, and to issue. one in the proper name of the purehaser ? -And the’ question, in Rane. 
Our opinion, is exceedingly » clear. The.commissioner of the general land office 


| a exercises a general superintendence over the subordinate officers of his department, 
os eae and i is clothed. with liberal a of control; to he exercised for the: bad lee of , 
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| justice, and to prevent the consequences of ivdivartante: ieemnianity, wishakey and 
fraud, in the important and extensive operations of that officer for the disposal of the 
public domain. The power exercised in this case is a power to correct a clerical mise 
take, the existence of which is shown plainly by the record, and is a necessary 
power in the administration of every department. Our conclusion is, that the 

_ supreme court of Louisiana erred in denying the validity of this title, and in con- 
‘ceding any effect or operation to the certificate of purchase or patent issued in the 
name of James Bell, as vesting a title in a person bearing that name. 


The delivery of this patent to Sullivan would place in his possession. 
evidence of title to a tract of land to which the records of your office 
‘Show he is not entitled, and he has therefore no right to demand its de- 
, livery. | Itis therefore your right and duty to withhold said patent,and 
it must necessarily follow that it is also your duty to issue to anya 


_ a patent for the land to which he is entitled. 


: When a patent has issued in conformity with the record upon which 

' the right to patent is predicated, aud has been signed, sealed, and 
. countersigned, and recorded, as in the case of United States v. Schurz 

(102 U. S., 378), the title to ‘the land has passed, and the patent can 
not be ead by the government, without the consent of the patentee, 
but when the patentee declines to receive the patent, it has not passed 
by” delivery, although it may have been. sent to the local officers for 
delivery, and the power to recall the defective patent, and to issue one 
_ In conformity to law is fully. sustained by the authorities above cited. | 
‘See also Leroy v. Jemison, 3 Sawyer, 389. 

In the case at bar, the patent has never. aed out of the control of 
the Department, and the patentee is not demanding its delivery, but, 
on the contrary, insists that the erroneous parGne be canceled and a 
proper patent issued. 7 : 
| Your decision is reversed, and you are directed to eaatel the erro- 

- neous patent and to issue a patent in conformity with the record ofthe - 
homestead entry of Frank Sullivan. 
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Tre UNITep STATES v, ALLARD ET AL. 


The statements and admissions of an entryman against the validity of his entry are 
admissible as evidence in a proceeding against such entry, where the said entry- 
man fails and refuses to appear and testify in relation ther eto. 

_ An entry of timber land under the act of. June 3, 1878, not made for the. “ exclusive a 
use and benefit” of the entryman, but in the interest of, and for the use of an- - 
other, is in direct violation of the terms of said act, and must be canceled. 

A purchaser, prior to patent, of land entered under said act, takes but.an suite and 
is not entitled to plead the status of a bona fide purchaser without notice; nor 

can it avail such purchaser that the matters wherein the entryman testified 
falsely were solely within the knowledge of such entryman. . 

The case of the United States v. David E, Budd et al., 143 U.S., cited and aistin- . 

guished, : | 
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. ae Seoretar y N oble to the Commissioner of the Coa Land 4 ope, Aprit 16, 


| 1892, a 
“This 3 is an Sioa: fom a aaeielon of your ee dated March 29, 1888, Fae 


| = in the case of the. United States ». Richard Allard, et al. involving the ae : 
— S validity of forty timber land entries made by various parties, in 1883, 


under the act of June 3, 1878 (20 Stat., 89), ab the Humboldt lang”. 8 


| office, in the State of California, and of one pre -emption. entry, made in — 
the same year and at the same land office. The names of the parties © 


who made the several entries, and. the lands covered thereby, are e given ; oo 


. and described AS. follows: | 


The appeal i is filed by. w. HL Swift and others, trustees, and H. ‘Gf 


- Putnam, who claim to be the present owners of all the lands in ques- - 72 

| _ tion, by pur chase, ancl deeds of a) several, removes from the 

-. original entrymen. ee 
‘The record shows that thirty- five of the foreg going z entries were origi- ae oe 
nally canceled, and four were held. for cancellation upon. ex-parte re- 
ports of special agents of your office, to the effect that said entries had 

been made in the interest of other parties than the original entrymen ; 
_. and that the remaining two entries, namely, those of John A. Marsh  _ 
and Daniel Campbell were canceled because of failure of the. entrymen. 
to appear at hearings ordered upon like reports of special agents. = = 
On June 29, 1886, said H. C. Putnam filed in this Department his ap- 


- plication, in which he stated under oath that he was a bona fide pur- 


2 chaser for value, without: notice of any defect of title; that if opportu- 


> nity were afforded, he would be able to show “ that the said entries were : : | 


| : made i in good faith and for the. benefit: of the entrymen, and were not | 


| fraudulent as alleged,” and asked. that a hearing be ordered to determine — 


ae the truth of the charges made against the entries which had been can- : 


; celled. On July 24, 1886 (case of H.C. Putnam, 5L.-D. , 22), my prede- a Rye? 
cessor, Secretary ia directed. that the hearing applied for ‘should 


od de had, and the same was accor dingly ordered by your office, on. August. = 


| : 20, 1386. Subsequently, upon like. application, hearings were also or- ; - 
os der ed as to the four entries which were SULLY: moe for cancellation, a a, 
: aforesaid. 7 


_ By depar tmental jachniccone of N overnber 11, and December 1, 1886, es 


a 2 the local officers. were directed to make one ‘heari ring of all the entries: 
~~. here in question, and the same were accordingly heard together... Some _ 
half dozen or more entries, in addition to these, were involved.in the 


= application of Putnam, as to which hearings had been previously had. .- . 


At the hearing herein the government was represented by a special 


Se agent of your office, and: the intervenors, Swift, and others, appeared... 3 


ao _ by their attorneys. There was no appearance for any of the entrymen. 


A very large am ount of testimony was submitted by the government, | 


- : ey elative to the manner in which the entries i in question, and many others. Pa 
P33 or like character, were made, ety of the a a namely, Isham aos 
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Lloyd, sane G. Lewis, Robert McEntee, Samuel P. J arnagan, Richard 7 | 
_ Bradley (two entries), Isaiah S. Perkins, J ohn A: Marsh, Charles W. 
Walker, A. R. Brown, Frank Baker, Fred. W. Kopp, Hoe S, Peter- 


son, Charles F, Flinn, Walter Schell, Thomas Burnett, Richard D. . 


Swift, E. H. Burnett, James McKenna, F. M. Haines and Frank Steven- 
— son, appear ed. in response to subpoenas issued by the government, and 
were examined as witnesses in the case. The others failed to appear, . 
_ though most of them were personally served with notice and with 


subpoenas. Notice of the hearing was given by publication, as against 


_ those not personally served. In addition to the entrymen who testified, 
as stated, a great. many other witnesses were examined on behalf of the s¢ 
| government, . : 
-.. No testimony was offered in dfensa of the entries, but, as a& Bae the Pe 
witnesses for the government were cross-examined by joan for the 
intervenors, at great length. The evidence introduced by those par- 


ties relates solely to matters tending to support their claim to be bona — 7 


fide purchasers for value, without notice of any fraud. in the entries, 


or other defect of title. They apparently made no effort to secure the 


— attendance of any of the entrymen at the trial; on the contrary, it is 
shown that their attorneys repeatedly advised some of the entrymen | 


_ and other persons summoned as witnesses that they could not be com- | - - 


_pelled to attend the trial. 
_ . The lands in controversy are shown +6 ie covered by dense fovea of | 
- redwood timber, which is considered to be very valuable. This timber _ 
is of immense size, the trees being estimated to be from ten to eighteen | 

_ feet in diameter, and on an average of one hundred and thirty-five feet _ 
in height. It exists in great quantities in that foe of N onnnern : 

7 pica. where the entries in question are located. 
The local officers, in their decision of August 10, 1887, found that the — 


7, enti ies were fraudulent; that there was “utter want of cood faith” on — 


the part of the entrymen; and recommended “ ‘the cancellation oF each 


and all of the entries.” 


On appeal by Swift. and others, intervenors, your office, i in effect, | 
affirmed the judgment below, by the decision from. yen the pr eee 
a appeal was taken. 
It is contended by apeaiantea in effect, a , that the entries have been’ | 
held as fraudulent upon insufficient proof, especially those relative to — 


which the entrymen themselves were not examined; (2 ) that they (the a 


- appellants) are bona fide purchasers. without notice é any fraud or other 


. . defect of title, and (3) that as such bona fide purchasers, they should be 
_ protected against the cancellation of said entries. 


The second section of said act of: June 3, 187 8, provides: - 


That any person desiring to avail himself of the provisions of this act shall file 


with the register of the proper district a written statement in duplicate, one of which * 


is to be transmitted ‘to the General Land Office, designating by legal subdivisions 
_ the particular tract of land he desires to purchase, sétting forth that the sameis un~ — 


i Te te ET 
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7 fit for cultivation: and eauanis chiefly for its timber or stone: er iti is waahauiieds 
contains no mining or. other improvements, except for ditch or canal’ purposes, where" 


‘any such doexist, save such as were made by or belong to the applicant, nor, as de- 


3 ponent verily believes, any. valuable deposit of gold, silver, cinnabaz, copper, or coal;: 


that deponent has made no other application under this act; that he does not: aanls = - | 


0 purchase the same on speculation, but-in good faith to appropriate it to his own. 


exclusive use and benefit; and that he has not, directly or indirectly, made any 


| agreement or contract, in any. way or manner, with any person or persons whatso- 


“ ever, by which the title which he. might wequire from the government. of the United. eS ee 


States should inure, in whole or in part, to the benefit of any person except himself; ie 


which statement must. be verified. by the oath of the applicant before the register or 7 q 
“receiver of the land office within the district where the land is situated; and if any 


‘person taking such oath shall swear falsely i in the premises, he shall be subject to all | 


the pains and penalties of perjury, and shall forfeit the “money which he may have 3 a : 
-., paid for. said lands, and all right and title to the same, and any grant or convey-— 


ance which he may have made, one: in the hands of bona ficle pees shall be So ty 
; null and. void, 


The testimony by the p government abundantly ee In my sudemuent ‘ 


that. all of these entries,. except the one in the name of Daniel Camp-. . | ” 


oS bell; as to which, for some unexplained reason, no evidence was intro-. ’ 
. duced, were fonda in the interest and for the. bevefit of other parties ~ 
- than the entrymen themselves, in plain violation of the provisions of 


the statute. The testimony of the several entrymen who were exam- # 


ee ined, ‘though. varying in some particulars, is substantially the same in 
many material respects. It shows, among other things, that in each - 


instance the numbers of the tract applied for were obtained from, and. 
. the filing was made at the instance of Charles E. Beach, or Harry A.. | 
Marks, or some one associated with them at the time, in the business of. _ 


. securing parties to make entries for redwood timber lands at the Hum- | 


boldt office; that in- nearly every instance the filing fees were paid by 2 


| Beach or Marks; that none of the entrymen, except Richard Bradley, 
_. ever saw the lands applied for, or had any personal knowledge what- - 
--ever as to the character thereof; that none of them ever made proof or 
payment for the land, except Bradley, who made proof under his pre- 


-emption filing, only, anid but few of them knew anything about when, a 


. or by whom the proofs and payments were made; that the numbers or 

description of the. tracts filed for were. generally obtained at the office — 
of one Fred Bell, a notary. public, in or adjoining | a place : in Kureka, — 
_ known as “ Barnum’s saloon,” where Beach and Marks and their asso- 


- ciates. appear. to have had their headquarters; ; that the. entryman in - 


each case, some time after making his filing, and usually at Fred Bell’s 


| Office, signed a paper, the contents of which, as a rule, he did not know, - 


but which he supposed to be a deed conveying the land for which he | 


had filed to. one David Evans; and that each entryman, upon signing 
said paper or deed, received from Beach or Marks the sum.of $50,. 
except Bradley, who received $50 for making a timber land entry, and 


5S $150, or over, for making his pre- -emption entry. Bradley has a written” - 


agreement with Marks, to the effect that he was to have $50 in the one 


oe “case and $150 in the other. Entryman ney S. Peterson also testified ae. 
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that there was a written agreement in his case, to the effect that he’ 


was to receive $50 for making his filing. _ Most of the other entrymen 


who were examined testified, either that. they were each promised the — 
stun of $50 by Beach or Marks when they made their filings, or that 
- they fully understood they would receive that amount of money for 
their services. Several of them testified that their filings were made. 


for their own benefit, but in every case, without either proof or payment - 


having been made by the entryman, the lands were conveyed to David 
Evans in the usual Manner, and each entryman received. his 850 as 1D 

_ other cases. | | 
A great many persons not parties és this paced nek were seine 


as. witnesses. Thirty, or more, testified, in effect, that about the time _ 


the entries in ‘question were made, they were jndaced by Beach and 
Marks to file for lands under the aforesaid act of Congress, and. that 


-. they were severally paid the sum of $50 for their services, except that 
in a very few instances a larger amount was paid; that they never = 


- made. proof or payment for the lands embraced in -their filings, nor did 


they know by whom such proof and payment were made; thatin nearly .- 


every instance the entryman, about sixty or seventy days after having 
‘made his filing, and not infrequently within a much shorter period, was 


.. taken. by Beach or Marks to Fred Bell’s. office in Barnum’s saloon, 
where he signed some sort of a paper which he never read, but sup- 


posed to be a deed conveying the land for which he had. filed to David 


Evans or some one else, at which time the $50 was paid.. They also 


testified, either that they were promised the sum of $50 each, by Beach 
or Marks, when the filings were made, or that they fally understood 
they would each receive that amount. _ oe 
The testimony: further shows that in 1883, shout the time these entri ies 
were being made, it was a matter of ee: rumor in the town of 


Eureka, and in the vicinity thereof, that Beach and Marks were paying 


- men $50 each for taking up Hinber claims for them, and that any one 
—. could get $50 for making a timber filing by applying to Beach or Marks 
at Barnum’s saloon. Several of the present entrymen. testified that 
this matter was so: generally understood, that it was unnecessary for © 
them to make any express agreement as to the amount oo were to 
receive for their services. | 
As already stated, a number of the navies whose Sittin are here 
involved failed to appear at the hearing, though notice was giventhem . 
either by personal service, or by publication when personal service could. 
not: be had, and most of them were personally summoned as witnesses. 
Relative to their entries, in addition to what has already been shown 
as to the existing state of affairs in Eureka atthe time they were made, © 
— Special Agents B. F. Bergen and Wilson T. Smith, of your office, testi- 
— fied to statements and. admissions made to one or both of them, by the 


entrymen, except in the case of Daniel Campbell, gener ally under oath, ~ 


which show that these entries were made substantially in the same 
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| anaes as were the entries of fhe parties. 76 appear ed a testified” = 


in the case. The filings were made at the instance of Beach or Marks 


# or some one associated with them, who. paid. the filing fees; the entry- ro 
Ba men never made proof or payment; they never saw the fad filed for, 


nor had any personal knowledge of its character; and, as in other cases 


a: they received the amount of money promised them, or which they un- ‘ ; 


- . derstood they would get, upon signing a paper or deed, usually at Fred 


| Bell’s office in Barnum’s.saloon. The testimony of Bergen and Smith 
is corroborated as to several of the entrymen by parties in the ee 


of whom their statements and admissions were made. - 


-. The testimony also shows that-Beach and Marks had. several parties. 
~ in their employ, who acted as proof witnesses, and made the proofs for’ _ 
them in the various cases; that for such services the parties were usually - 
paid one dollar apiece for every proof submitted; that upon proof be- - 

ing made the lands were paid for by Beach or Marks, the former having 


es : paid into the land office as much as $6, 000 on-one occasion, during the 7 | ; 
— time. these entries were being made; that Beach frequently made pay- — 


ments on account of lands entered by other parties, varying in amount — 


oat from the.price of one claim to $6,000; that Beach and Marks also had. ~ ae 


persons in their employ, whose business it was to induce men to: make. _ 7 
timber filings for them, at the price of $50. each, and. for every man so... 
obtained the sum of $5.00 was paid to the party who secured him; that. 


z number of persons were approached by Beach or Marks and. ped | 


_. to make timber filings for them, but who declined to do so; that Beach 


_ and Marks were men of small means and wholly unable to make the 7 
_ payments they did, on their own account. - 
. Nearly all of the entrymen. who were examined pest aod: that ae | 


oe were not made acquainted with the contents of the statements to which © 
they were sworn when their original entries were made; that they did 


s ~ not read the togtuus a nor were the same read or explained to them 7 


“by anyone else. 


It further appears from the oeisinal deeds of conveyance, 0 or ‘daly ae 


certified copies thereof, filed in the record, that very shortly after the 


- entries in question were made, the lands ‘embraced therein were con- 


- veyed by the several entrymen, to David Evans, except in one case 


> where the first conveyance was made to Beach, who shortly afterwards 
conveyed to Evans; that Evans, immediately after the several convey" 


; ances to him, reconveyed the lands to one. James D. Walker; and that. — 


. “Walker, by deed dated March 13, 1885, conveyed an. andivided one- 


tenth interest therein to the appellant, H. C. Putnam, and: by deeds: 
_ dated respectively July 16, 1885, October 9, 1885, and. February. 17, 
1886, conveyed the rounder of said lands to: William Henry Swift, , 


Turlington Walker Harvey, and Cr Ps Walker, aia the other ae 


: appellants herein. 
 . Itis evident to my mind from. the. testimony, that some of the deeds 
| from the original entrymen to Evans were prepared and signed before 
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oe proof and payment had ‘been made for fhe lands intended to Ne con- 
veyed thereby, and that in such cases the deeds and certificates of 


: acknowledgment thereto were dated.so as not to show. the true state of | 
the facts... It is also evident that Beach. and Marks were either em- — 

| ployed. by Evans to procure men to make the entries in question, and 
- many others, or were partners with him in the business, and that they | 

_ employed other parties to aid them in the execution of. their purposes. 
Beach and Marks were present at the hearing, but refused to testify, 
although several times requested to do so, and it is shown that they 
were at the time under indictment in the United: States court for their 
conduct in connection with some of the entries in question. It is also 


_ ghown that an attempt was made by Evans at Eureka; in December, 


1883, to bribe Special Agent Willson T. Smith, who was at that time — 


engaged in investigating these and. other Bidriés with a view to pe a | 


senting an adverse report thereon. 

The foregoing is believed to be a fair summary of the evidence sub- 
mitted on behalf of .the government, as far as deemed necessary to an” 
intelligent understanding and proper disposition of the present contro- _ 
-Versy. 

The evidence clearly: shows, j in my’ judgment, nothing having been 
produced in contradiction thereof bythe defendants, or the intervenors, 
that the entries in question, except in the case of Daniel Campbell, 
were made by the several entrymen, not for their “own exclusive use 
and. benefit, ” but in the interest and for the benefit of David Evans 
_.and other parties associated with him in a bold and deliberate attempt 
to secure title from the government to large bodies of these valuable 
redwood lands, in direct. violation of the express provisions of the stat- 
- ute under which the entries were made. It is true that, under ordinary 
circumstances, no very great weight could reasonably be given to the 
testimony of the original entrymen, who, when they took the necessary ~ 
~ steps to procure their entries, appear to have each filed the sworn state- 
ment required by the statute. If they testified truthfully as witnessess 
in this case, they wilfully swore falsely when their original. written 
statements were filed, unless it be true that they did not know thecon- 
tents of such statements. In view, however, of the great amount of - 
other evidence in the case, all strongly corroborative of the present. 
testimony of these entrymen, there can be no reasonable question, in _ 
-..my opinion, that they told the truth when on the witness stand, and — 

that they either deliberately swore falsely when their original written. 
statements were filed, or were misled and deceived by Beach and Mar ks 
_ into swearing to such statements without knowing the contents thereof. 
It is my opinion that in most cases they were so deceived, and that they 


- really did not know what they were doing. The pridercs shows that 


- there” existed at Eureka, about the time these entries were made, a 
most deplorable condition of affairs, brought about by the operations 
| of Evans, Beach and Marks, and other aes employes Ys or associ- 
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ae ered with, them i in ‘the execution’ of their nanlage purposes. Honest’ - uae 
-. men were deceived by these. persons as ‘to their’ rights; aliens tempo-_ 
eo rarily stopping at Eureka were induced to declare their intention to — 
_.. become citizens so as to enable them to make timber filings, and the. 
ase} whole vicinity appears to have been literally scoured for the purpose of 
rae obtaining men who were: -willing to make timber entries ae oe the 7 


‘sun of: fifty dollars each for their services. 


It is contended by counsel for the appellants that the testiinony of | 
ie special agents Bergen and Smith, and other witnesses, relative to the — 
statements and admissions atid: to them by the several entrymen (ex- 
 .cept Daniel Campbell, who did not appear. at the hearin g) isnot admis-— 


~ sible. I do not think the point is well taken. The entrymen are parties. 
to the record, and the real defendants against. whom these pr oceedings 


Were instituted. It must be remembered that the government was. 
| without power to have compelled. their attendance at the trial as wit- : 
nesses, and I know of no rule of law governing the admissibility of . 
testimony which would exclude statements and admissions made by’ 
them against the validity of their entries, especially in view of their 
~ failure, and in most cases, their absolute refusal to appear and testify 
‘In relation thereto. ‘That the intervenors have not had the opportunity . 


to eross- examine the entrymen is in great measure, their own fault, in- 


-asmuch as the record shows that their attorneys at the trial not only z 
advised that the entrymen could not be compelled to attend and testify, 


but. also took active measures to secure, and did secure, the: defeat of 


- the government in its.effort to obtain compulsory: process against them | 
‘ :.and other witnesses in the State courts of California. They can not ~ 
now be heard to complain that Bney. have not been oe the privilege 
as of CLOss- examination, an 
It is my judgment, therefore; that’ the fraudulent character ofallthe 


entries in question, except the one in the name of Daniel See is. 


a abundantly proven. s. 
~The defense interposed by the a eener S, namely, that fer are 


bona fide. purchasers without notice, and as. such are entitled to protec- _ 


tion under the law, is next to be considered. The testimony. submitted 
- by these parties shows that James D, Walker was, in 1882 and 1883, a — 

-.- member of the firm of Faulkner, Bell and Co., of San Francisco, at that é laste. x 
as tune composed of himself, Thomas Menzies ana W. 2B. Harrison, which =. 

7 a had been, for Imany years. previously, doing business * as: mer chants, | 
on agents | and br okers,. having at various times, made investments inthe — 
United States for partiesin Scotland and elsewhere; that DavidEvans| 
“was a member of the firm of J. Russ and Co., also of San Francisco, ~ 


~ composed of J. Russ, C. H. King and himself. Russ and King, it ap-. "ae 


- pears, resided in San Francisco, but Evans resided at Eureka. Some = 
~... time.in the spring or early summer of 1882 a broker in San Francisco, Bi ESE 
go _-whose name is not stated, asked Walker if he wanted to purchasesome - ' 
-.. redwood timber lands, to Shiels he replied that.he would do so, if every- 
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thing was satisfactory.’ Walker was thereupon intr oduced by the broker 


to C. H. King, of the firm of J. Russ and Co. King told him there was é 


a large body of redwood timber lands in Humboldt county that would | 
_ soon be offered for entry; that his firm had dealt largely in. such lands, 
but did not, at that time, have the money to purchase or develop these 
lands; and the proposition was made to Walker that he and his friends 
should buy the lands and allow King’s firm (J. Russ and. Co.) an inter- 
est therein by way of aloan. King further represented that his firm was — 
well known in the district, and was in a position to acquire the lands | 
very readily; that they would be quickly taken up if it were known 
that his firm was a buyer. : Walker thereupon sent an expert lumber- 
man to examine the lands, and his report was so favorable that, after 
several interviews with Kane: it was finally arranged between fen that | 
Walker should buy of J. Russ and Co. ey thousand acl es at seven | 
’ dollars per acre. 
 ‘Pheretpon, in the early fall of 1882, Walker went to Edinburgh, Scot- 
land, and on October 23, of that year, entered into a written agree- 
| ment or contract with certain Scotch parties, by which the latter agreed 


; to make a purchase of fifty thousand acres of redwood timber lands in —_ 


Humboldt county, California, at the price of seven dollars: per acre, _ 


and to provide the necessary funds to make such purchase; that the 
title to the lands should be taken in the name of Walker, as trustee for 
the Scotch parties; that upon acquiring said lands, Walker should © 
forward to William John Menzies, of Edinburgh, one of the parties to 
the agreement, the certificate of C. Temple Emmett, a lawyer of San 
_ Francisco, to the effect that he had acquired a good title, accompanied. 


by the certificate of one James Townsend as to the character of the a 


lands, whereupon he would be entitled to draw upon said William John — 


Menzies for the amount of funds necessary to pay for the lands acquired, 


at the price named, not to exceed fifty thousand acres, it being further 


* agreed by the Scotch parties that they would. severally contribute the 


amounts subscribed by them for the purpose of meeting the drafts on _ 


said Menzies; that after the lands had been acquired and paid for, 


there should be formed in Scotland a company, for the purpose of taking © 
the same and providing the necessary funds. to develop them; that in 
forming such company the subscribers to the agreement should be en- 


titled to preferred stock, to the extent of the several amounts originally — - 


subscribed, and that any profits. which might arise in floating such 
company should be divided, one half to Walker and the other halt to 


the Scotch parties. 
- Itis stated by Walker in his testimony, taken in J aly, 1887, in London, 


| England, where he then resided, having removed beraee. from Cali- | — 


fornia, that after said agreement was made he cabled his firm (Faulkuer, 
Bell and Co.) to accept the proposition of J. Russ and Co., and he did 
not return to San Francisco until November, 1882. He further states, 
-in substance, that the price of seven dollars per acre was agreed upon 
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| be King and himself, without any knowledge. on. ie part of the price 
_ the government. charged for the lands; that he never knew what price 
Russ and Oo. paid, and was always informed by them that they made — 
but little profit in the transaction; that he had no knowledge how, or — 
by what means, Russ-and Co. Were to purchase or acquire the lands; | 
that there was no contract.to furnish any particular lands, but simply 13 


redwood lands, on Redwood Creek in Humboldt County, to the extent 
of fifty thousand acres; that when he went to Edinburgh and got the - 


Scotch parties together, he informed them of the offer that had been’ 


-. made him, and what he knew about redwood lands, stating to them that . 


as they were apprehensive as to the outcome of some previous invest- 
“. ments made in the United States through his firm, he thought they had 
‘ a good chance to make something out of the purchase of these Jands, 
which he would sell them at just what they were to cost him, with the 
understanding that he was to have one-half the profits that might 


7 accrue from the floating of a company to take and develop the lands; 


that before going to Edinburgh he had consulted ©. Temple Emmett, 
one of the most prominent lawyers: in San Francisco, and a man of high i | 
reputation for integrity, who informed him that the title to the lands, - 
if purchased, as proposed, would be good; that he was siacquatnted fe 
with the timber laud act, knew nothing about the manner in which the — 
Jands were to be entered, and only understood that after they were 
entered, Russ and Co. would become purchasers; that. Russ and Co, 
_were to acquire a good title to the lands and to turn that title over to 
him; that he stated all the facts to the Scotch parties, who thereupon ~ 
7 aeons his proposition, which resulted in. the agreement aforesaid; : 
that, subsequently thereto, H. C. Putnam, of the State of Wisconsin, 
became a contributor to the fund and was allowed a one-tenth interest — 


in all the lands purchased; that after his return from Edinburgh he oe 
frequently consulted with Mr. Emmett, and took no step in the matter 


without his advice and approval; that end were received from Russ 
_and King and he was then told that David Evans was a member of — 
’ -their firm and held the titles for the firm; that he did not know Evans, | 
and had never met him or had any oommunication with him, all his 5 
business with J. Russ and Co. having been done with either Russ or 
King; that when he learned he was not to get patents for the lands. 


when paid for, he consulted Mr. Emmett, who informed him that: after 


- the receipt was issued by the receiver, the issuing of patent was a mere 


_. formality and would follow in due time as a‘ matter of course; that . : 
- Emmett pointed out to him several cases wherein the deed had been — 


made before the issue of the receiver's receipt, but explained that under _ | 


~ certain regulations of the Land Department this did not constitute a o. 


- defect in the title, and that as the deed was always made after theissue _ 
of the receiver’s receipt, and was accompanied. by the receipt, he could 
safely take such title; that the deeds and papers were all submitted — 
to Mr. Emmett, and were only accepted 1 in accordance with his: opinion A 
+14561—vou 1426 - 7 | 7 
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‘anc advice, the question of title being left entirely to him; that the 

lands were subsequently conveyed to Swift, Harvey and Walker, trus- 

‘tees, in consequence of a disagreement between the Scotch abies and 

himself; that he executed a deed directly to Putnam for his interest as 
- amatter of justice to him, inasmuch as he was not concerned in the 
difficulty with the Scotch parties; that in August, 1883, he parted with 
any interest then in him, or that he might acquire in connection with 
the purchase of said lands and has now no inter est whatever eherem. 
He further stated: 
I knew nothing whatever of the manner in which Mr. Evans acquired the title of 
the lands beyond what was disclosed by the title papers which were presented to . 
me. I never knew of Beach and Marks. I saw Marks for the first time in Septem- — 
ber, 1883, and never previously had heard of him. I have never met Beach. Some 
time after the lands had been obtained by me and paid for, I saw some charges in 
the newspapers that Redwood timber lands.in Humboldt soutity had been fanaa 
lently entered. . . . . . I had no knowledge or notice of any agreement or 
arrangement to enter the lands or any.of them and then sell them after the entry 
was made. J knew nothing whatever about the entering of the lands. I purchased 
the lands from Russ and.Co., and told Mr. Emmett everything I knew about the ~ 
matter and submitted all papers of every kind connected with the lands to him, and 
trusted to his legal advice in regard to the title, and in fact I did not accept any of 
- the lands until Mr. Emmett had approved the title . . . . I -wasnota partner, 
nor was I interested, either directly or indirectly, with Russ, King or Evans, or 
either of them, in the acquisition or purchase of any lands from the United States. 

It is further shown that as fast as the lands were conveyed by 
Evans to Walker and the titles accepted by the latter, drafts were 
drawn on the Scotch parties by Faulkner, Bell and Co., whereby. the 
funds to pay for the same were secured. Th this manner the firm of 
J. Russ and Co. was pee for the lands, at the Tate. of sevén dollars per 
acre, | 

On July 7, 1885, the Seotch parties | ine Humboldt Red- 
wood Company (limited) for the purpose of taking these lands, and 
- they are now held, except the one-tenth interest of Putnam, which is 
in his own name, by the said Swift and others, trustees, under the 
aforesaid deeds from Walker, for the benefit of that company. 

There is nothing in the necord to contradict the testimony of Walker. 
On the contrary, he is corroborated in many particulars by the testi- 
mony of Sir George Warrender, and others, of the Scotch parties, 
. whose depositions were taken in Hdinburgh, in 1887, aud are now on file 
in the record. Most of these parties were subseribers to the fund which — 
was raised under the agreement of October 23, 1882, to pay for the 
~ lands, and were stockholders in. the HumboldtRedwood Company when 
their depositions were taken... Their testimony is to the effect that they 
had no knowledge whatever of any fraud or irregularity of any kind or 
description in the manner in which the title to the lands in question 
was obtained, until after their several subscriptions to the fund afore- 
said had been fully paid, or their respective interests in the lands had 
been acquired ; that in making the agreement of October 23, 1882, they. 
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| ee entir ely. ‘upon the sepascentatious minde: to iene by ‘Walker, in 


-. whose integrity they had the utmost confidence; that they had no 


_ knowledge of the mauner in which title to the inde was to be ¢ acquired. | 


a 3 by Walker, the understanding being that he was to be their vendorand = 


was to acquire a good title before they should be called upon to pay for — 


. the lands; that they never knew of Evans having had anything todo with . 


_ acquiring the title from the government until after the lands had been » 
obtained and paid for, and that they never knew or heard of Beach or © 
— Marks until atter the institution of thie. present proceedings. The tes- 

timony of Putnam is also to the effect that when he acquired his inter- 


a est in the lands, he had no knowledge whatever of any irregularity or ; i. i? 


2s detect in the one and that he fir learned of such irregularity in. May, 
1866, | 


Conceding, ar cinele that fie intervenor had no actual ioeiies 


: ; of the fraudulent character of said entries, are they entitled tothelands - 2 


: on the claim that they are “ bona fide purchasers”? I think not. 
‘The act under which the entries were made contains a provision, as 


ss 7 we have seen, that if any person. taking the oath ther ein prescribed - 


. shall swear ‘falsely i in the premises, he shall be subj ect to all the pains and penalties 


: . of perjury,. and shall forfeit the money which he may have paid for said lands, and ~~ 


“all right and title to the same; and any grant or conveyance which he may have - 
' Inade, except in the hands of bona fide purchasers, shall be null and void. 


‘The pre -emption law (section 2262 R: S. ) contains a similar provision, - 


‘ -exceptit is not therein stated that the person swearing falsely shall “be — : 
— subject to all the pains and penalties of perjury.” 


Many cases have arisen before this Department and in the ae, = 


under the general land laws, involving the rights of. purchasers before 


patent, without notice of defects in the title, subsequently found to — | 


have existed at the time of the purchase. ‘In such cases, as a general 


rule, it has been held, in effect, (1). that the action of the local officers a " 
in. accepting proof id payment, and issuing duplicate receiver’s re- 


-eeipt, is not a final adjudication in favor of the entryman, and does not 


7 preclude the Land Department from. subsequently inquiring into the. : 


‘good faith of the transaction, and canceling the entry, if found to have 


| ~ been obtained through fraud, or that the entryman has failed inany =~ 
~~ particular to comply with fhe: requirements of the law; (2). that, even. 


s when an entry is made in good faith, and the law in all respects hag one a 


_. been complied with, the entryman, by his receiver’s duplicate receipt, . 
takes only an. equity, the legal title to the land remaining in the govern- 


oe ~ ment until patent issues; and (3) that a purchaser prior to patent takes 
only the equity of the entryman, is charged with notice.of the law and 


_~ the supervisory control of the Kand Department over the action of the. 
"local officers, and stands in no better position than the entryman him- 
self. . A long line of decisions support these propositions as applied to | 

the public land laws as a whole, and in the later cases they have been — 


- adhered to with ee Ee r need only refer to the cases of ae.” 
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| Smith ». Custer (8 L. D. , 269); ‘avelere tasnesnee Company (9 L. D. 
316), United States 2. Montgomery, et al. (11 L. D. , 484); Gates v. Scott 
(13 L. D., 388). : 

- Coun sel for the apnelants clo cae assail the correctness of the prin- 
ciple announced in those authorities, but, conceding the same to be cor- 
rect in a general way, contend that Congress has engrafted a modifica- 


— tion of that general doctrine upon the pre-emption law, and. upon the 


timber and stone act now under consideration. Their contention, sub- 
stantially stated, is that, whilst the general doctrine is correct in its ap- 
plication to all other land laws except these two, and whilst itis equally | 
correct even as to these two laws in all matters involving jurisdiction’ - 
to sell the lands entered, or, where the proof of compliance with the 
conditions precedent to entry are either lacking or false; yet that Con- 
gress has modified the doctrine and made an exception of its applica- | 
tion to those matters of pure conscience, which rest wholly upon the 
oath of the entryman and relate to matters either entirely within his: 
own personal knowledge, or about which the public has no means of 
‘informing itself: In other words, that in all cases where the affirmative . 
acts required of the entryman have not been performed, or the land en- 
tered, for any reason, was not of the character subject to entry, it is 
conceded that it was not the intention of Congress to protect purchas- — 
ers after entry and before patent, without knowledge in fact of such de- 


'. fect in the entry; but that, in cases arising under either of these two 


laws, wherein there is nothing on the ground or in the record to ad- | 
vise purchasers before patent of the existence.of fraud in the entry, or 
of non-compliance with the law, and the only defect arises from the false 
oath of the entryman as to matters of personal conscience and touching 
his antecedent intent or concealed purpose to violate the law, it was 
the intention of Congress. to protect mecca a: in all such. 
Cases. 

The case of Smith v. Custer, supra, was one which ineaived this pre- . 
eise question. It is asserted, fowerce: by counsel for appellants, that 
no such case has, as yet, prieen in the courts. In Smith v. Custer the 
- controversy arose under the pre-emption law, and was based upon the » 
false oath of the entryman. The affidavit prescribed by the statute 
had been made, but subsequently to the entry it was ascertained that 
prior to making final proof the entryman, Custer, had made an agree- 


ment with one Cavanaugh, to convey the land to him upon receipt of ey 


final certificate from the local officers. By means of several convey- 
ances, the land had passed into the hands of a purchaser having no. 
knowledge of the existence of said agreement. It was held by the De- _ 
partment. that such purchaser, having taken the title, such as it was, 
‘which was evidenced by the receiver’s receipt to the pre- ce tas Was. 
not entitled to protection as a bona fide purchaser. 

It is to be observed that the oath required to be taken by an ae 
‘cant to purchase under the timber and stone act, is not confined to, mat- 
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| : ters solely within lis own knowledge, or about which the general public 


f, #3 could have no means of ‘informing itself; such as, that he has made no.. 
other application. under the act, does not apply: to purchase on specula- | 


tion, but for his own exclusive use and benefit, and has made no agree- 


ment or contract in any way or manner, by which the title should inure, 


in whole or in part, to the benefit of any one other than himself; but it 


_. also covers matters relating to the character and condition of the land, 


about which all persons would have an equal opportunity with the ap-~ | 


oa plicant to inform themselves. He is required to swear, among other — 


- things, that the land is unfit for cultivation, is valuable chiefly for its — 
_» timber or stone, is uninhabited, and contains no improvements, except, 


_ for certain purposes, save such aS were made by or belong to himself. 


It is further to- be observed that, under the act, if it shall-be ascer- 
| ‘ined that the person taking such oath has sworn falsely “ in the prem- 
- dses,” that is, with reference either to. the character or the condition of - 


>. the land, as to which the general public has had equal opportunity with = 
himself m become informed, or with reference to matters about which 


| the public has had no such opportunity, the penalties and for feitures pre- 
_. scribed are visited upon him, and any grant or conveyance. which he may 


| have made, with the exception stated, is declared to be null and void, | 
alike in either case. The statute makes no distinction as to the conse- - 


quences of the false swearing of the entryman; ; they are. the same 


: whether the oath be false in the one partiewlar or the other. 


~ To sustain the contention of counsel, the statute would have to ie: 


‘G construed to mean that where the applicant had sworn falsely as to the — : 


_ character or condition of the land, and subsequently. to entry and be- 
_ fore patent had sold 'to.a party having no knowledge of the false oath, 
such party would not be protected as an innocent purchaser, whereas, cs 


. ifthe entryman had sworn falsely as touching some antecedent hidden 


intent, or concealed. purpose-on his part to violate the law in making | 


_ the entry, and subsequently thereto and before patent had sold to a ae 


party having no knowledge of the false oath, in such case it was the — 
intention of Congress to protect the party buying, as a “bona fide pur- 
. chaser”: In other words, that in ‘the latter case the transferee would 

be a “bona fide purchaser,” within the meaning of that term as used in 
the statute, while in the former he wouldnot. In my judgment, thereis. 


i nothing in the statute. to war rant such a construction. , There is noth-— 


ing to indicate a purpose on the part of Congress to, distinguish between, 
the two classes of purchasers mentioned, or to constitute the latter - 


a class “bona fide purchasers,” within the ieee import of that tern. 


ea bona, fide purchaser of land is one-who is the purchaser of the legal 


pas title, or estate; and a purchaser of a mere equity is not embraced in ~ 7 
. the definition. Boone v. Chiles (10 Peters, 177); (3 Ops. Att’y Gen’l, 
664), - This was the wvell- defined meaning of the term long before the + 


-- enactment of the statute under consideration, and, under a well estab- 
_. lished- rule of constr aun unless it is apparent that Congress intended 
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it to have a different meaning, it is to be pre esumed to fore een used 
in its technical sense. There is nothing in the present statute to indi- - 


cate that Congress used the term in any other than its technical sense. ~ | 


Indeed, it may properly be considered as having attained a technical 
meaning as used by Congress in previous legislation relating to the dis- 
posal of the public lands. As long ago as 1841, Attorney-General Le- 
gare (3 Op’ns, supra), in considering a case which arose under the pre- 
emption act.of 1838 (1 Lester, 49), involving the use of the term in that 
act, and the right: of an psslanice of a pre-emption claimant thereunder, 

held: | 3 | | 
| The assignee took only an equity, and he took it of course subject to all prior 
equities. The patent, it is needless to say, is the only complete legal title under our 
land laws. But to protect a purchaser under the plea of a purchase for a valuable 
- consideration, without notice, he must have a complete leg al title. | 
To the same effect is the case of Root v. Shields (1 Wool., 340), de: 
cided in 1868 by the late Justice Miller of the supreme court. That 


case arose under the pre-emption act of 1841, which is substantially the 


_ law as interpreted in the Revised Statutes. The transferees. of. Shields, 
the pre-emptor, whose entry was declared to be void, claimed protec- — 
tion as bona fide purchasers. In denying that claim, the court said: 


_ Until the issne of patent, the legal title remained in the United States. Had his — 
entry been valid, Shields would have taken only an equity. His gr autees took only 
- an equity. They did not acquire the legal title. And in order to establish in him- 
self the character of a bona fide purchaser, a party must show that in his purchase 
and by the conveyance to him, he acquired the legal title. — 7 
It thus appears that prior to the passage of the act under considera- 
tion (June 3, 1878,) it had been determined, both by executive construc- — 
tion and judicial interpretation, that the term “ bone fide purchaser,” as. 
used in the pre- -emption law, was so used in its technical sense, or with 
reference to its previously- -known and well-defined legal: import. Itis — 
therefore to be presumed, nothing appearing to the contrary, that Con- 
gress in making use of the term in the timber and stone act did so in 
the light of such construction, and must have intended its use in the © 
same sense as in the pre-emption law, namely, that to be a bona fide 
purchaser within the protection of the statute, a party must have ace 
quired by his paren and the conveyance to him a complete legal 
title. | 


— Co., and the conveyance to him by Evans as the representative of that 
firm, took only an equity. He did not obtain the legal title. Patents 
never having been issued, the legal title still remains in the United 
States. Walker purchased for the Scotch parties with full knowledge 
of that fact, as is shown by his own testimony. He is charged with 
notice of the law, and the supervisory control. of the Land Department 
over the action of the local officers in allowing the entries to be made. 


Walker, by his purchase of the lands in question from J. Russ and 


He is not, thereofore a “bona fide purchaser” within the meaning of . . 


that term as used in the. statute. .The intervenors herein stand in no 
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. Heiter position. ‘By ffs conveyance to. them from ‘Walker, ‘ney took : 
only such title as the latter had. Itismy judgment, therefore, that the _ 
- Baie in question, except that e Daniel eat were epE BpeHty one -~ 

- celed. , : 
The recent ‘decision: of fi. supr eme court in ne case of the United 2 
- States v, David E. Budd and James B. Montgomery (1438 U.S 0° ) 


has not escaped my attention, and in my judgment, It does not conflict ) 
_. with the views herein expressed. | ‘That case arose upon the application. 


of the government to set aside a patent issued to Budd, for Jand 
which was subsequently conveyed to said Montgomery upon the ground. 


that the land was not timber land within the meaning of said act, — 


and that the title to it was obtained wrongfully and fraudulently, _ 


and in defiance of the restrictions of the statute, andthe courtheld that 
the act provides for the sale of lands valuable chiefly for timber, but 


unfit, at the time of the sale, for cultivation, and that the evidence sub- 
7 mitted by the government in that case was not sufficient to sustain the — 


'.. charge of the United States that the patentee had wrongfully and fraud- = 
ulently made an agreement with his co-defendant by which the title he - _ 


—.was to acquire from the government should inure to the benefit of such | 

_ co-defendant. In thé case at bar, however, the decision of the Depart- | 
ment.is not based upon the character of the land, whether chiefly valu-_— 
- able for timber or not, but upon the sufficient: ana overwhelming proof * 
of fraud in the making of said entries, which renders it necessary. that. 

~ the. same should be canceled. In the case last cited the court said 
_ “But after all, the question is not.so much one of law for the courts after 
_ the issue of the patent, as of fact, in the first instance, for the deter- . 
mination of. the land officers.” — 


“The claim of counsel that the entries should ai submitted to che ~ 


board of. equitable adjudication for final action thereon cannot be sus- 
tained. Rule 15, adopted by that board in 1847, within the spirit of. 


which. it fa elainied these entries are embraced, he long. since become 


obsolete, which fact furnishes a sufficient auswer to the contention of 
counsel, even if it be conceded that said rule, when adopted, was not 


entirely without the contemplation of the statute cr euane said board. 


(See section 2450 Revised Stats.) | 
~ The judgment of your office, cancelling the entries in qucttion: must 
therefore be affirmed, except as to the entry of Daniel Campbell, rela- 
tive to which you are ‘dinected to make further inquiry,. and if necessary, — 


. to order a.special hearing in the premises; eee you will ace : 


to readjudicate the case as to that tentry. 
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PROCEEDINGS ON FINAL PROOF—CONTEST. 
NIX #. | Brazime, 


-The ssaniaine of an appeal from. a decision that rejects final proof, but leaves the 
original entry intact, does not ere Uae the initiation of a contest against such 


entry. 


First Assistant Seer etary y Chandler to 5 ite Commissioner of the. General 
3 Land Office, April 16, 1892. | | 


On the 15th of June, 1885, Jobe R. Braziel mde eee entry for — 
the NW. 4 of the NE. 4, ie N. 4 of the NW. 4, and the SE. 4 of the - 
NW, 4 of Sec. i, T. 58 YN, RR. o2 W at the Cheyenne land district, 
| Wome: 

THe made final commutation proof before the gies of the district sou | 
' of Johnson county, Wyoming, on the 19th of January, 1886, which was 


- accompanied by an affidavit in which lie stated that he aie settlement 


- upon the land in December, 1884, and had continued to reside thereon. 
up to the date of making such final proof, and that he had br onem and — 
cultivated fifty acres of said land. 

_ The register and receiver endorsed upon said proof the following: 
“Rejected because testimony of witnesses and claimant as to residence _ 
is not satisfactory,” and on the 15th of March, 1886, returned the same . 
to Braziel, with a letter stating that such oreo was rejected as not 
satisfactory to them. From this action on their part, ye appenles to. 


your office. . 


_- On the 28th of Februar y; 1888, Robert L. Nix filed 3 in ‘the local office 
his corroborated affidavit of ears wherein he alleged that. Braziel 
_ had wholly abandoned the tract, had changed his residence therefrom 

for more thau six months since making said entry, that the tract was 
not settled upon and cultivated by him as required by law, and that 
for the six months last past he had peeia a@non-r esident of the Ter ritory 
of Wyoming. 

. The parties were summoned to appear Defoe a notary papi named 

- in the notice of contest, on the 9th of April, 1888, “to respond and . 

~ furnish testimony concerning said alleged abandoninant, ” with final 
hearing before the local officers on the 17th of that month. This 
notice was served upon Braziel by publication, and on the said 9th of 

April, Nix appeared in person and by attorney and filed. affidavits of 

compliance with the rules of practice in the matter of posting the con- — 

- test notice, and of mailing a copy thereof to Br aziclin a registered. 

letter. 

Braziel svains a ‘apecial appear ance ig attorney, for the purpose of 
moving to dismiss the contest, and that the service be set aside, on the 
ground that the notice had niOt been posted ipon the land- as yeaa ec 
| Py rule 14, supporune his motion by affidavits. eS 
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The notary having been commissioned to take the testimony in the 


ease, declined to decide: the motion, but: continued the hearing until - 
the next morning when additional affidavits on the question of posting ~ 


the notice were filed, and the defendant’s counsel appeared. specially 

. and moved to dismiss the contest because the notice of contest did not 
comply with rule 8 of practice, and because it did not allege or state 
any grounds or reasons on which a contest could be based. This motion 
was denied, and defendant’s counsel excepted to such ruling, 

The contestant then submitted his evidence, his witnesses being cross- 
examined at great length by defendant’s counsel WO: introduced no 
testimony in support of Braziel’s claim. | | 

The testimony was not returned to the Cheyenne land office in time. 
Tor the final hearing before the local officers there on the 17th of April, 
anda new office having been established at Buffalo, Wyoming , aad 


. district embraced the land in question, the Commissioner wag directed 


to return the testimony to that office. This new office was opened for — 
- business on the first of May, 1888, and the testimony in the case was 

received there on the third of that month. On the 23d, the counsel for 
the respective parties appeared at the land office in Buffalo, and agreed — 


to submit argument in the case on the first of June following. On that ; 
day, the several motions made i in the case were argued, but. not oe ~ 


decided. | 
No decision was mache mpon these motions anil the 25th of J anuary, 
1889, when they were respectively - denied, and the entry of Braziel - 


held for cancellation. From such decision an appeal was taken to your — 


office, the defendant-insisting that the contest was irregularly allowed, 
- during the pendency of his appeal in your office from the decision of the 
local officers in rejecting his final proof, and asking that the judgment 
of the local officers in the contest proceedings be reversed, that said pro- 
- ceedings be dismissed, and that in other respects your decision be con- 

oe to the aeceptanes or rejection of Braziel’s final proof. . | 
You render ed_a decision in the case on the 20th of. perenne: 1891, In 
which you say: - : , oe 
In view of this contest and the view I take of the law, it cannot be very material 
what disposition is made of the appeal of, this defendant from the action of the local 
‘officers in rejecting the commutation proof, but for the purpose of making a clisposi-. 


tion uf that case I hold that the proof was properly rejected for the reasons stated by 
them and Jobe R. Braziel’s appeal dismissed. 


- Braziel’s appeal from the contest.decision of the ial officers is then 
considered by you, and affirmed, you also held his homestead entry for 
cancellation. An appeal from this decision brings the case to the De- 
partment for consideration. 
| The errors complained of in your opinion are enumerated as piliwe: | 
First, In holding that. any coutest could: be recognized by the local officers pend- 
ing the appeal by said Braziel from. the cociston of said ones ores his final 

roe . 

- poco In 1 holding the oon office or your office had jurisdiction over this case, 
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| because the notice of contest: did not conform to ono ‘was not issued in accordance 
with the rules of pr actice. 
Third. In holding that the’ notice of contest was eaiteoatls posted upon the land, 
and in holding that the defendant has ever by Lis presence or otherwise waived ob- 
| jections:as to the service of the summons in the case, 
_ Fourth. In holding homestead entry No. 1016 for cancellation,. and not TaSCURE. : 
the contest of said Nix. . . 
- . The decision of the local officers in aciocng the final proof of Br aziel, 
left his homestead entry intact. Had his entry been held for ener | 
_ prior to the initiation of the contest, a different question would have been 
. presented, and a contestant would ae be allowed to step in between the _ 
claimant md the sovernment, and secure preference rights of entryin 
ease of the cancellation of the entry as the result of the pr oceedings on 
the part of the government. In the case at bar the government had 
instituted no proceedings questioning the validity of Braziel’s entry. 
In the case of George F. Stearns (§ L..D., 573) it was held that “an 
application to contest an entry should not = alowed, pending proceed- — 


ings instituted against the same by the government.” _ This doctrine a 


was repeated in Gage v. Lemieux (9 L. D., 66). 
~ The question presented by the case nator mes was discussed and. de: 
cided in the case of Clymena A, Vail (6 L. D., 833). In that ease the — 
local officers and the Commissioner had rejectall the final proof submit-— 
ted, and the case was pending in the Department upon an appeal from 
the Commissioner’s decision. The decision of your office simply re- 
— jected the final proof, but did not. hold the entry for cancellation, and 
- the Department held that the application to contest was properly 
allowed, and that action on the final proof of the claimant would be — 
sus vended: by the pope y, until a decision was rendered in such | 
contest proceedings. 
At the time the contest was initiated the fact was duly exeaplienea | 
_ before the local officers, that Braziel was not a resident of the Territory 
of Wyoming, but that he resided with his family at Vernon, in the 
State of ries aa. The notice was therefore served upon him by publica- 
tion. The notice itself conforms in every particular with rule 8 of Rules 


of Practice, and the record in the case establishes the fact that the re- 


quirements of rule 14 were fully complied with, the affidavits filed by | 
the clefendant tending to show that a copy of the notice was not posted 
upon the land in controversy, being more than overbalanced by the affi- 
_ davits and oral evidence of the contestant on that question. My con- 
— elusion, ther efore, is that the local officers and your office had jurisdiction 


of the subject-matter of the controversies and of the person of the de- 
| - fendant, at the time you respectively rendered judgments in the case. 


The fact that Braziel’s residence upon the land prior to his submis-. 
sion of final proof, was not such as to meet the requirements of the law 
under which his entry was made, was found by the local. officers, and 
concurred in by you, and as no obj ection is made to that part.of your 
eooony in the appeal before me, your conclusion is - considered final . 
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| 2a that point. The fact. that he fea not resided upon the land. since 
= submitting such. final proof, is established | by all. the evidence In the a 
ease, and the contr: ary is not claimed in-his behalf. — | ; 

‘Being clearly of the opinion that the contest was properly giigueas 
. notwithstanding the pendency of the appeal of Braziel from the ene | 


of the local officers rejecting his final proof, and the allegations of the a 
contest affidavit having been established by the evidence submitted at — 
... the hearing, it follows that the decision of the local officers in favor of 

» - the contestant was correct, and that. you did not err in. affirming the . 


| same, The decision appealed from i is poleretory affirmed. 
PRE- EMPTION-SECOND FILING—FINAL PROOF. : 


“SMrrE Vv. CHAPIN. 


er Senet filing, made in cood faith by a ‘minor, but abandoned when the defect: 


is discovered, is no bar to a second filing. . 


<o Final proof submitted during the pendency of averse Sueteat on appeal, and. 


prior to-the amendment:of rule 53 of practice, may be considered under said 
amendment, where due notice is given, and no adverse right is found to exist. 


3 : First Assistant Secretary y Chandler to the Commissioner of the Generat 
7 Land Office, April 16, 1892... : 


On the 27th of April, 1883, George W. Chapin tiled his pre-emption 
aoe declaratory statement for ite NW 4 of Sec. 20,.T, 128 N., BR. 57 W.,. 

- Watertown land district, Dakota, alleging esttlenent on the 2d of Sep-_ 
tember, 1882. At thattime he was not the head of a family, nor twenty- 
“one years of age, and his filing was therefore. anv alle He was then 
eighteen years of age. 

His disability as a pre- emptor was cured By his marriage, on the 14th © 
of June, 1884, and on the 12th of February, 1885, he made actual set- 
tlement on the land with his wife, and within the ee months thereafter: . 
_ made.application at. the local land office to make pre-emption filing for 

the tract. which was rejected by the local officers for the reason. that he | 

chad previously exercised bis preemption right. He then applied to - 


# - your office for. restoration thereof, serving notice of such application © i. 


upon Smith, the plaintift herein, who had made homestead entry for the 


land on the ‘28th of February, 1885. Smith moved to dismiss the ap- 
re plication, but on the 6th of J anuary, 1886, you canceled his. declara-— 
wa tory: statement, of April. 27, 1883, as illegal, without prejudice. to his. 
pre-emption right.. He also appealed from the action of the local offi 


~ cers in rejecting his application to make filing for the land, serving no- | 


| 7 tice of such appeal upon Smith. Ina decision made by you on the 7th | _ 
of February, 1887, you directed the local officers to accept his declara— : oa 


| tory statement of ‘February 12, 1885, as of the date of presentation. 


Smith: ‘appealed. from a ee and on the. ae of December, | 7 
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| 1888, your dacision’ was affirmed by the Department. Oa the 26th of - 
_ July, 1887, pending the said appeal by Smith, Chapin submitted his _ 


‘final proof, Smith protesting.. A hearing was had on the 6th of Octo- _. 


~ der, 1887, resulting in a decision by the local officers in favor of Chapin. 
From this decision Smith appealed to your office, and in a decision - 
dated November 19, 1889, you affirmed the aetiaion appealed from, al-_ 
lowed the final pr oof of Chapin, and held the homestead entry of Smith — 
for cancellation. The case is before me upon: an appeal from your said. — 
decision, the errors alleged to exist therein being specified as follows: - 
1. Error in finding that Chapin was a legally ‘qualified pre-emptor prior to date of 
Smith’s homestead entry, and hence had the prior right... 
2. Error in not finding that Chapin did not file for the land in contr oversy, after 
_ settlement thereon, within yume’ mouths from | date of becoming qnalified to file a 


declaratory statement. | . 
3. Error in not holding that srtaaen. Chapin’s settlement antedated Smith’s home- 


atead entry, he could not take advantage of such settlement unless he became a — 


degally qualified pre-emptor prior to the date that an adverse rig ht attached. 
When Chapin made settlement upon the land with his wife, on the 
12th of February, 1885, he was a qualified. pre-emptor, and itis not dis- 
“puted that within three months thereafter he applied to make pre-emp- 
tion filing therefor. That. the local officers erred in rejecting such | 
application, on account of his prior filing, was determined by your 
decision of February 7, 1887, which was affirmed by the Department on 
the 19th of December, 1888. The doctrine of those decisions was re-_ 
affirmed in the case of Maloney »v. Charles (1 L. D., 371) where it was 
held that “A filing made in good faith by a minor, but abandoned when 
the fact of minority is discovered, is no bar to a conna filing.” 7 
The settlement of this question in favor of Chapin, disposes of all 
_ the grounds of error complained of by Smith, in your decision. Cha- 
pin was a qualified pre-emptor before any adver se right to the land at- 
tached, he made settlement upon the land prior to the date of Smith’s - 
‘homestead entry, and he applied to file therefor within three months 
after his settlement. He was a resident, and had valuable improve- 
ments upon the land at the time of Smith’s entry, which facts were well 
known to Smith, and he has since continued to reside Epon, and eulti- 
wate the land. | 
_ The questions raised by the seen being reer of, a still ee 
one is presented for consideration. _ This relates to the final proof made 
by Chapin in the case. In‘a long line of departmental decisions, which 
will be found in nearly every published volume, from the case of the 
Chicago, Rock Island and Pacific Railroad Company v.: Easton (4 °L. 
D., 265) to that of Bunn v. The Heirs of Franklin (13 L. D., 236), 
it has been held that final proof should not be allowed to be made, nor 
submitted and accepted, during the pendency of a contest that involves 
the Jand in question. Should this rule be adhered to, Chapin’s final 
‘proof, made during the pendency of the contest-over the land in contro-.. 
‘versy could not be ee aes or acted meen, but itwould be necessary to. 
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a te require him e submit new fimal proof, after due publication of notice 


_ therefor..: 


The Department, 1 recog nizing the fact that this rule often resulted § in 
embarrassment, hardship, and unnecessary expense to entrymen, whose 
every act was characterized by the utmost good faith, changed. rule 53- 
_ of the Rules of Practice, which controlled the subject, on the 15th of 
March, 1892 (14 L. D., 250) by adding to said rule the following: 

In all cases, however, where a contest has been brought against any entry or filing 
' on the public lands, and trial has taken place, the entryman may, if he so desires, in. 
accordance with the provisions of the law under which he claims, and.the rules of 
the Departmont, submit final proof and complete the same, .with the exception of the 
payment of the purchase money or commissions, as, the case may be, said final proof 
will be, retained in the local ‘land office and should the entry finally be adjudged 
_ valid, said final proof, if satisfactory, will be accepted upou the payment of the pur- | 
~ chase money or commissions, and final certificates will issue, without any further 
action on the part of the entryman, except the furnishing of a non-alienation affi- — 


a davit by. the entryman, or in case of his death, by his legal representatives. 


_. Your allowance of Chapin’s final proof, in. your decision of November | 
| 19, 1889, was improper, under the rule of the Department then in force. | 


That rule remained in force until the adoption of the foregoing amend- | 


 Inent, and ordinarily would control in the décision in this case. ‘Anex- 


‘ - amination of the circumstances under which such final proof was made 
se shows that notice by publication was given to all the world of the time 


and place of making thesame, and that Smith, the only party who claimed 
an adverse interest in the land, was specially notified to be present. 


* He appeared and protested, aide a trial was had to determine the rights 


of Chapin and Smith to the land. After a full hearing of all the facts - . 


_ of the case, and a fair consideration of the claims of the parties, the 


protest of Smith was overruled. Such deter mination on the part of the. 
local officers was approved by you, and is concurred in by the Depart- 


ment. Under these circumstances, I think equity and justice will be _ 


promoted, and the rights of no one will be prejudiced, by applying the — 
-. amended rule to the case, and allowing the final PEOOt aleady bom, | 
i pleted to be considered oy you. - | ae 

My judgment, therefore, is that the homestnad one. of Smith be | 
canceled, and that the final proof already submitted by Chapin be ex- 
amined by you, and if found satisfactory it will be accepted, and final 
certificate will issue, upon the payment by Chapin of the amount re- 
quired by law, and the furnishing by him of a non-alienation affidavit | 
as required by rule 53 of. Rules of Practice, as amended. To enable 
- you to comply with this direction, the papers in the case are herewith 
| Se a to your office. : 
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RAILROAD RIGHT oF WAY-GRAVEL BED 
GRAND ISLAND AND NorTHERn WYomIne R. R. Co. 


| Sdiestians for railr aa purposes iiss the act of March 3, 1875, are restricted to lands 
- immediately accessible from the company’s rig ‘ht of way theretofore acquired. 
Gravel beds, or ballast pits.are not subject to ‘Selection under said: act, but aay be 
used temporarily for construction oe 4, 


Seer nny Noble to the. Commissioner’ of the General Land a Ane et 
11, 1892. | 


I have before me your letter of the 25th dita ibaliie a plat 


filed by the Grand Island and Northern Wyoming Railroad Company, 


showing a tract selected by it in the SE. 4 of section oT township 50 . 


north, range 71 west, Wyoming, for a ballast pit, and not for station | 


peer as your letter states, Tider the provisions of the right of. mae | 


act of March 3, 1875 (18 Stat., 482). 


This plat is filed i in place of that submitted with your letter of Js an- 
uary 18, last, which was returned unapproved i in accordance with your — 
: recommendation, because it. contained more than. the legal limit of 
twenty acres and was not on the main line of the Coe road, mut 
on the line of a “proposed track.” | 

It appears that the area of the selection’ now beter me is. imonty 
acres and this fact disposes of one objection that prevailed aguinsly the 
plat originally presented. 

A reason given in my letter of J anuary 29, last, 14 L. D., 117, ‘re. 
turning the objectionable plat, for not approving it, was that . such 
grounds must so adjoin the right of way as to enable them to be reached, 

- by means of rail communication without. traver ‘sing public lands,” ond 


it was held that they “must be so selected that they-can be rendered | 


available without tr ansgressing the right of way theretofore acquired.” 
You have now, as appears from your letter transmitting the plat 
under consideration, withdrawn your obj ection to. the fact that the . | 
grounds Lie at a distance from the line of road, and your present recom- 
~ mendation is that the plat be approved. ’ This recommendation is based’ _ 
on the information given in your letter that the lands the company | 


_ must cross in going from its right of way to the grounds Selected, are 
covered by valid existing entries, and’further that. the tract is only — 


_ selected for the purpose of obtaining material for road construction. - 
As regards the first ground for your present recommendation I have 

to say that the fact that the lands which intervene between the right” . 
of way and the selection, are now shown not to be public lands, furnishes | 

' no reason for the Department to modify its previous ruling that the — 
company must not transgress the right of way theretofore acquired _ 
under the law to reach any selection of which, it may secure the ap- 
proval. The customary and logical location of such grounds is along |. 
: ue of the ised .of road and inno acey accessible from it, and not ait a 
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7 distance therefrom. in this instance the grounds are one fourth of a ee 
mile from the line of road. 


The second ground for your recommendation, VIZ: . that the fruet ig... 
only: selected. for the purpose of obtaining material for road constr uction, 
ds borne out by the letter you enclose from the attorneys of the com- 
pany, wherein. they state that’ the tract 1S s desired pane for & 
ballast pit. 


This statement of fact was not somes sien the matter was first. | 


_ presented, for your letter submitting the original plat stated that the 
tract was selected for station purposes. Your present letter repeats — 
the statement which is however eontuatoved: By the further ae 7 


a avowal above mentioned. 


Gravel beds or ballast vite are not subject to sient re the right | 
of way act. They can only be used temporarily for the purpose of sup- 
plying material for road construction and such use is provided for by — 


. the act, under regulations in the.circular of your office dated August | a 


25, 1885, approved by the Department. 4 L. D., 150. 
“The plat is herewith returned without approval. | 


7 TIMBER LAND ENTRY—IMPROVEMENTS. 
WARD 0 FIEZPATRIOK, 


~ Land is not excepted froin purchase under the act of June 8, 1878, by the improve- 
ments of-one who is not.asserting a claim to said land under any law authorizing _ 
the ecoupaney: thereof. 7 


First Assistant Secretary Chaniaiox to the Commissioner of the Gener al 
| | Land Office, Aprit 18, 1892. 


E H. Ward has appealed. from. your decision of November 13, 1890, 
dismissing his pr otest against the application of John W. Fitzpatrick 
to make timber land entry of the SE. 4. of the NE, t of Sec. 30, T. 34 N., 
R.6#E,, ‘Susanville land district, California, 

_ The protest was based upon the ground that there were upon the 
: tract, at the date of the application to enter “a number of watering 
- troughs and more than a fourth of amileoffencing . . . . . Said 

- fencing formed a part of an ciclosure on said land and on land adjoin- 
_ ing” Wo 

A. heannae was aa, at which it was shown that ie fence and watering | 


; troughs were placed upon the land, several years before, by the cattle 


company of Cone and Ward, who herded sheep, for three or four — : 


months during the year, upon this tract, together with several thou. 
 -gand acres more of government land in the vicinity. | | 
The local officers held that because of the (iaroveniants ” aaa : 


the tract in question was not. subject to entry under the eae ene, 
os act of June 3, 1878 (20 Stat. 2 OP). 


416 DECISIONS RELATING TO THE PUBLIC LANDS. - 


The applicant appealed to your office, which held that— 
The improvements upon the laud in dispute are not of such acharacter as to with- 
draw the land from entry. To hold otherwise would be to decide that Cone and 
Ward could, by their improvemenis, defeat the 'sale of all the thousands of acres of 
. government. land used by them as a ranch, and enable them to use and hold these. 
_ lands indefinitely, without any effort to purchase or enter the same, to the. exclusion 
of bona fide purchasers. 
The “improvements” which, ‘according to the’ second esctinn of the 
act, except timber land from ent under the timber-land act, are those 
: referred to in the first section of said act, which provides— 


That nothing hérein contained shall defeat or impair any bona fide claim under 
any law of the United States, or authorize the sale of any inining claim, or the im-. . 
provements of any bena jide setiler, or lands containing gold, silver, cinnabar, cop- 
per, or coal, or lands selected by said States, under any law of the United States 
donating lands for internal improvements or other purposes. . 

The written statement which the second section of the act prescribes 
shall be filed must show that the tract— | 7 
- Contains no mining or other improvements, except for ditch or canal purposes, 
where any such do exist, save such as were made by or belong to the applicant. 

Cone and Ward, who herd sheep for three or four months of the year 
upon several thousand acres of land in this vicinity, including the tract 
in controversy, are asserting no claim to the latter “under any law of 
the United States.” The watering troughs and fencing placed upon 
the tract by them are not improvements by a “bona fide settler ri 
neither are they ‘such as were made by or belong to the applicant.” 
They are not “mining improvements,” nor were they made “ for ditch 
and canal purposes.” They are, therefore, not of such a character as - 
to except the tract from entry under the timber-land law. 

The tract in question was selected by the State of California as school 
land in September, 1884, and a short time thereafter, the protestant 
claims, he made application to the state for the same, and paid the first 
installment of twenty per cent of the price, and the first year’s interest. 
A reference to the records of your office shows that said tract is one of 
a considerable number that had been selected by the state, which 
selections were canceled by your letter of June 4, 1885,— 


Being illegal, from the fact that they weré based upon deficiencies in fractional 
townships caused by a portion of the land being swamp or overflowed, also upon 
‘deficits which have been satisfied by prior selections approved to the State. 


‘From said cancellation the state has never appealed, and the decree 
of cancellation long ago became ‘final. me 

There remains no reason why Fitzpatrick’s application to enter should 

not be granted. Your decision dismissing the protest is affirmed. 


\ 
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> * TIMBER CULTURE APPLICATION—REPEALING ACT, po 


‘THOMAS M. Sp ARROW. 


A timber culture application that is not received at ‘the Iocal office until after the 


repeal of the timber culture act, is not a “lawfully initiated” claim prcueciee 
by the repealing statute. 


First Assistant Seoretary Yy Chandler to the Commissioner of ti the ce | 
Land Office, Aprit 18, 1892. | 


Thomas M. Sparrow has appealed from your decision of June 19, 1891, 
sustaining the action of the local officers in rejecting his: application to 
make timber-culture entry of the S. W. 4 of Sec. 6, T. wv S., BR. 27 W.,, 
Wa-Keeney land district, Kansas. | 

Applicant alleges that ho made the aplication, with the other entry — 


papers at Dighton, Kansas, on March 3,1891; that it reached the local 


office on March 5; and that it was rej jected neers you had on the 4th 


-. of that month instructed the local officers to.allow no more timber-cul- - 
. ture entries—the timber- culture law Having pee repealed. on March 3, — 


1891, (26 Stat. 1095). | 
' He alleges that he had “ lawfully initiated ” a timber- culture cnbiy 


_ prior to the passage of the act, and that therefore the local officers and — 


your office were in error in rej ecting his application. : 
The question as to what constitutes the “lawful initiation * of a tim. 
ber- culture entry is fully discussed in the case of August W. Hendrick- 


son (13 L. D., 169). It is clear that the applicant had not “lawfully 


initiated” a timber- culture entry at the date of the panne of re- 
pealing act. : , , 
Your decision is aifirmed. - 


SCHOOL INDEMNITY—HOMESTEAD SETTLEMENT. 


-Founrany v. STATE OF CALIFORNIA. 


” 


An cians sendol indemnity selection does not defeat the right ofa homesteader, 
who settles prior to EUPYSy) but fails to make entry within the statutory period. 


| Acting Seeretarg y Chandler to the Commissioner of the General Land Of- 


fice, April 18, 1892. 


With your letter of J anuary 27, 1891, you transmitted the appeal of 
Joseph Fountain from your decision of December 19, 1890, holding for 


-. gancellation the homestead entry of said Fountain, for the NW. 4 of 
NE. 4, See, 34, T.14.N., BR. 1 E., Humboldt, California, by reason of a — 
_.. prior State Baloo tion for said. tract which was authorized by your de- - 
cision of December 19, on. the appeal. of Marcus J. McNamara and 
~ others. ) | : | 
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It does not appear from the record before me when the State acibe. 
tion was made, but, as the survey of said section 34, T. 14 N., R.1E.,. 
was not made until 1888, the selection could not ee deen made pr ic: 


to that time. 


It is true that Fountain’s entry. was not made until November 13, 
1889, which you state was subsequent to the filing of the State’s appli: 7 
cation, but he mace final proof upon said entry May 10, 1890, and re-- 
ceived final certificate... In said proof it was shown that he first settled 


upon the tract November 1, 1884, and on the 15th of that month he ~~ 


moved his family upon it ad camped: on the 20th of December there- 
after, he built a house, and has made an actual and continuous resi-— 
dence upon said tract with his family ever since. 

It is true that the claimant did not make his entry. abhi three 
months from the filing of the township plat, but the failure to comply 
with the law in this particular could only forfeit his right i in favor of | 


| the next settler in the order of time, who had complied with the law. 


~~ 


The selection of the State was therefore subject to the right of the. 
claimant, and it should be called upon to show cause why the selection 
as to this tract should not be canceled. Ifit fails to show cause, you 


' will cancel the selection, and take such action upon the final pr oof of 


Fountain as may be proper. 
' Your decision is reversed, 


RAILROAD GRANT_INDEMNITY SELECTION-SETTLEMENT—FILING. 


MARY J. FLIPPEN 2. SOUTHERN PACIFIC R. ‘RB. Co. 


During the pendency of an appeal from the rejection .of an indemnity selection no 


rights can be acquired to the land involved by settlement or filing, and a filing 
allowed for land in such status should be suspended, and no action taken thereon 
until final disposition of the application to select. 


" Senet y Ni oble to the Doinminoner of the General Land Office, ale “4b 20, 


1892. 


T have ee the case of Mary J. Flippen v. Southern Pacific 


Railroad Company on appeal by the former from your decision of No- 


vember 15, 1890, rejecting her application to transmute to homestead 
entry her pre-emption filing for the E 4 NE $ of Sec. 22, the SE 4 of the | 
SE 4, Sec. 15, and NW 4 of the NW 4, Sec. 23, T. 25 8., R. 30 E., M. D. 
M. : Visalin, California, land district, , 

The tracts in sections 15 and 23 lie within the hadounity limits of the 
grant to the Southern Pacific Railroad Company, and in 18898, prior to. 
the settlement of Mrs, Flippen, the railroad company applied os select 
these in lieu of land lost within the primary limits of its grant. The 
applications to select, it appears, were rejected, and an appeal was.taken | 


to your office. Pending this appeal, Mrs. Flippeu settled upon theland = 
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? aa filed pre e-emption declan atory statement for it, and. after coe she — 


_. ‘applied to transmute her filing to homestead entry. The company filed - 


: an objection to this, and the local officers rejected her application, from _ 
_ which action she appealed to your office. On November 15, 1890, you - 


| - sustained the iocal officers, affirmed their decision and rejected the ap 
plication. to tr ansmute, from which action she appealed to phe oer 7 


ment. 
 Itis nies to discias the effect of the. withdrawal of the fai The. 
fact that the company had an application to select pending before the 
Department, was sufficient to prevent Mrs. Flippen from acquiring any 
right to the laud thus selected until that matter was disposed of. 

It was said in Southern Pacific R. RB. Co. v. Nancy A. Flippen (12 L. 
- D., 18) “The proper pr actice is to suspend the filing and proof until the 
; final dispositiou of the appeal of said company uow pending before your. 
- ‘office. Mrs. Flippen, however, may be allowed to intervene under the 


rules of practice.” In that ease a& pre- -emption. filing had been allowed. 


and final proof had been submitted while an application to select the 
‘land as indemnity was pending on appeal before your office. The 


" rule is equally applicable to the case now under consideration, where. __ 
a pre-emption. filing had been allowed and an application. to transmute — 


‘the same toa homestead entry pr esented while the railroad company’s. 
~ claim to the land as indemnity was pending in your office. Mrs. Flip- 
‘pen’s s application to transmute, and her pre-emption filing will remain 
suspended until the final disposition of the railroad company’s a pplica- 7 
tion’ which should ‘be considered with the least aad aera pe de- 
: cision aopeded: from is accor ordingly modified. | 


OKLAHOMA LANDS—TOWNSITE LAWS. 
JAMES T. FARRALL ET AL. 


Lands acquir ed froni the Sac and Fox Nation under. the ao ement approved Hebra “ 
ary 13, 1891, and included within a homestead entry, may be purchased for town- 
~ site purposes under the second proviso of section 22, act of May 2, 1890. 
Payment for such land should be made either in. currency, or by draft on New York, 
| exchange paid. | 


Secr etary y Ue to the Commissioner of the General Land Oftee, Aprit 20, 
eS | | 1892. | | 


I ae in receipt of your ett: of Mar ch 21, 1892, jpanenittie for my 
consideration the final proofs and triplicate plats of James T. Farrall — 
and Btta’ B. Bear d, née Ray, made and submitted under the provisions 
of the second proviso of section 22, of the act of May 2, 1890, covering. 
_ the SW. 4 and NW. 4 of section 19, tT 10 N., R. 4 E., respectively, 
‘ Oklahoma. "City, Oklahoma. | a 
These lands are portions of the tr act acquir ed on the Sac and Fox 


os Nation. of Indians arid opened to settlement at noon. on. the twenty- z= ; 2 


_ second — of September, 13891. 
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By the seventh section of the act ratifying the agreement made with 
said Indians, approved February 13, 1891 (26 Stat., 759) said lands were 
made subject to disposal “to actual settlers only, under the PENS 
of the homestead laws.” 

You express the opinion that. no portion of said lands can be anton 
under any of the Oklahoma townsite laws. | ? 

The first question therefore to be determined is this: Can an entry 
be made on these lands under the second proviso of section 22 of the 
act of May 2, 1890 (26 Stat., 81). 

This question was discussed at length in an opinion rendered Octo- 
ber 12, 1891, by the Assistant Attorney General, assigned to this De- 
partinent; ant he held that the lands obtained from the Sac and Fox 
Nation of Indians, were subject to entry under the provisions of the 
act in question. A copy of this opinion was sent to the United States 
district attorney for Oklahoma, on October 17, 1891, with a statement’ 
that In view of the fact that the question had not been fully heard be- 
fore the Department, I did not deem it proper to formally adopt the: 
same, or to consider it binding upon mee in the event of a conflict 
of opinion. | 

‘Since that date uo rer has been ga sanceds in opposition to the. 
views taken by the Assistant Attorney General, and wpon further con- — 
sideration of the case, I am of the opinion that the views expressed by 
_ that officer are correct, and it is therefore held, that entries of the lands 
in question may be made under one second proviso of section 22 oF the — 
act of May 2, 1890. | | | 
. Ag you have expressed no opinion as to the sufficiency of the proofs 
submitted by the applicants, I herewith return the papers for such 
action as may be deemed proper in the premises, especially calling your 
attention to the affidavits of contest filed against the entry of Btta B. 


Beard, also calling your? attention to the = of payment forthe 


lands in question. 

- Said payment should be made either in currency, or by draft on New 
York exchange paid,.and not by cashier’s check on a bank in Arkansas 
City, Kansas. 


@r 
CONTEST--RELINQUISHMENT—SECOND CONTESTANT. 
BARNABY v. LAZIER ET AL. 


A relinquishment filed during the pendency of a contest, and as the result thereof, 
inures to the benefit of the contestant, and excludes all rights under the subse- 
quent application of another to proceed against the entry in question. 


Pirst Assistant Secretary Chandler to the Commissioner of the General 
| Land Office, April 20, 1892. oo 


I have éonsidorsa: the appeal of Healy A. Watuston Foi your decis-— 
jon on February 24, 1891, in. the case of Nelson Barnaby v. George B. 
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Lazier, eo the latter’s entry under the homestead law, for NW. 4, 


See. 23, T. 63 N., RB. 11 W. Duluth, Minnesota. a 
“Defendant made entry of said tr act Febr uary 3, 1887, and on Mar ch 
= 13, 1888, Barnaby filed affidavit of contestant ais the entry alleging 


that fie defendant had never settled upon or cultivated any portion of 
the 8. $ of NW. dand N Ki. 4 4+ of. NW. 4 of said section 23, but had wholly 
abandoned the same: | 
May 1, 1888, the ie set for the hearing , both re appear ed with 
. counsel, defendant moved to dismiss the contest on the ground that the 
“affidavit was void, it failing to describe all the land in said entry; this 
-- motion was overruled by the local officers, and the contestant submitted 
testimony to show abandonment by the homestead party, the defendant 


. offering no testimony in defense. 


The local officers sustained the contest, ae the defendant. 
appealed. On December 19,1890, you decided that the overruling of 
 defendant’s motion was in error, and therefore sustained the appeal, 

remanding the contest affidavit as a basis for a new hearing, instructed 


the: local officers to allow thirty days within which to file a new or 


amended affidavit of contest and issue new notice of hearing in the case. 


December 26, 1890, Healy A. Watuston filed application to contest 


— gaid entry, asking that notice of contest be issued, which was refused — 

- by the local officers for the reason that you had on ine 19th of thesame . 
mouth, remanded the former contest by Barnaby for the same land to 
the Toca office. for a new hearing. December 30, following Watustou. 


appealed on the eround that he was an adverse anni and therefore. 


- Barnaby should not be allowed to amend his application or to file a 
_ new affidavit of contest. On. February 24, 1891, you affirmed the de- 
cision below, wheu the party again apposed: ji 


‘It appears that the contestant Barnaby filed an eed contest affi- 


- davit within the time allowed and a hearing was had March 24, 1891, 
at which time the contestant appear ed and pr oduced testimony—the 
‘defendant in default. 3 
On March 27, 1891, before the local officer S render eda , decision i inthe — 
_ case, the defendant filed a relinquishment of his entry and the contest- 
_. ant filed a withdrawal of the contest, wher ‘eupon ee was allowed 
to enter the land in controversy. 
The local officers reported.the above fact to you April 10, 1891, and 
— on April 29, following, you dismissed and closed the case, ther aby. ap- 


’ proving the action of the register and receiver in peroMne the home- 7 


stead entry of contestant Barnaby. a 
_ Subsequently,.on May 29, 1891, you dir ected the ipcal officers tio Sus- 
pend action on the Barnaby entry until the pending appeal of Watuston 
be disposed of, and on July 2, 1891, the local officers reported to you 


~ that on June 29, 1891, said Barnaby had relinquished his entry and that | 


at the same time Edward E. Murphy filed application for the same land. 
"The local officers furthermore report that the Murphy application iS 
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held in abeyance and transmit the petition of Watuston asking, in view 
of the relinguishment by Barnaby, that his homestead application be 
placed of record. 

Watuston contends, i 11 his appeal, that by reason of his application 
to contest an adverse interest had intervened and therefore you were 
in error in allowing Barnaby thirty days to amend his affidavit vs con-. 
test or to substitute a new one. 

The record shows that Watuston did not file his affidavit of contest 
until December 26, 1890, seven days after the decision remanding the 
first contest to the ee office for a new trial. , 

Under these circumstances it is plain that the filing of the second con-: 
test application could not, in any wise constitutea valid adverse interest, 
unless the proceeding by which the first contestant was allowed a new 
trial was clearly in error and illegal. But this does not appear. Barn- 
aby should have been allowed to amend his contest affidavit. Sims v. 
Busse et al. (4 L. D., 369); Griffin ». Forsyth (6 L. D., 791); hence in 


this case the local officers were in error in overruling the motion of de- __ 


fendant and therefore I perceive no error in your decision in remanding 


- the case for another trial. This action in effect is simply a continuance 


of the original trial and carries the amendment back to the date of filing 
of the original contest affidavit. 

The application of a second contestant may be received but no action » 
Should be taken ther eunder until the final disposition of the prior con- 
test. Hawkins et al. v. Lamm (9 L. D., 18), Westenhaver v. Dodds (1S 
_L. D., 196); Carter v. Griffith (13 L. Ds 437), and cases cited therein. - 

In the event of the success of the first contest, a hearing in the second 
would be unnecessary. Kiser v. Keech e¢ al. (7 L. D., 25). 

The relinquishment of an entry which is the result of a contest pend- 
ing, inures to the benefit of the contestant and he would be entitled to 
the preference right of entry. Hay wv. Yager eé at. (10 L. D., 105); 
Carter v. Griffith (13 L. D., 437); Brown v. Henderson (14 L. D., , 306), 

In the case under consideration, it appears that the defendant ‘olin 
quished his entry March 27, 1891, and at the same time Barnaby filed 
a withdrawal of the Aontese and made entry of the land under the home- 
stead law. There appears to be no question as to the relinquishment 
having been the result of the contest, as all the papers were executed 
on the same day before the local officers. This being the case then 
Barnaby’s contest has been prosecuted to a suecessful issue and the 
contest closed, therefore the second application to contest was concluded : 
and of no farther force and effect. 

Subsequently, however, Bar naby relinquished his entry and ‘one 
Murphy made entry of the land. Watuston now seeks to have his ap- 
plication for the land allowed on the ground that Barnaby by relin-f 
quishing his entry admits the claim of said Watuston. oe 

Although this: question was not raised by Watuston in his specifica- 
tion of errors but was brought to the attention of this Department’ in- 
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formally, yet I deem it expedient to pass wpon the matter. When the — 
land was awarded to Barnaby as the successful contestant, the rights 
- of the second contestant were concluded. Hyde et al. ». Baton et al, 


(12 L. D., 157), hence at the time Barnaby relinquished his entry and — 


Murphy re-entered the land, Watuston did not possess an adverse. in- 
_terest therein, but if it had been shown that the relinquishment of the 

defendant and entry, of Barnaby was the result of collusion, the relin-— 

- quishment would not have inured to the benefit of Barnaby and the 

_ land in question would have been auec to HHe rights ot the second 


| ~ contestant; 


Tt does not appear, however, from. the record in thie vase at par, = 
that any collusion was had and as the whole transaction occurred in. 
_ the local office and the relinquishment and other papers were executed 

before the local officers, the presumption is. that there was no collusion 
7 and that the entry of Barnaby was legally made. r ° | 
_ With this understanding of the case your decision is affir med. 


DAVIS ¥. FOREMAN. 


_ "Motion for fied review of departmental decision ender February 6, 7 
1892, 14 L. D., 146, denied by Secretary N loble, April 21, 1892. 


TIMBER CULTURE CONTEST-APPEAL—EX TENSION or TIME. 


‘Harrey V, STATES, 


The time within which an app eal must be taken can not be extended by stipulation 
- of attorneys; nor have the local officers authority to grant an extension of such. | 


period, An application for such purpose should be addressed to the General . — 


_ Land Office, and. presented before the time allowed for appeal has expired. — 
“One who consents to delay in the taking of an appeal can not be heard to raise the 


question of time, if the Department, in the exer cise of its discretion, takes action 


. -on-the merits-of the case. . 
Failure to secure the requisite. oath of trees does not warrant cancellation of a 
timber’ culture reney if such result is nov (lune to the negHeeuce of the entry- 
man. 7 
An application to sate can not be allowed during the pendency of an appeal from a 
decision holding for cancellation the existing entry of another for the land in 
question. 


> | First Assistant Seéretary Chandler to the Gin oher of the General | 
7 : | Land Office, April 21,1592. | 


On the 25th of ‘July, 1891, you transmitted to the Wenarcnene the 
-Tecord in the above entitled case, in accordance with a writ of certiorari, © 
dated July 14, 1891, is L. D., 44, issned upon une appheatton oF of Thomas 
K, States. — 
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From the record it appears that on the 3d of May, 1880, States made 
timber culture entry for the NE. 4 of Sec. 2, T. 150 N., R. 53 W., Grand | 
Forks land district, North Dakota, which ent was contested J une 9, 
1885, by William Haffey, The hearing which followed, resulted in a 
Ascii by the local officers on the 29th of December, 1885, in which 
they recommended the dismissal of the contest. From that decision 
an appeal was taken to your office, and on the 14th of February, 1887, 
-you-reversed the decision of the local officers, and held. the apy of 
States for cancellation. 

All parties in interest were notified of this decision, on the 23d of 
February, 1887, States and his attorney being each notified by regis- 
tered letter. | me the time of receiving notice of your decision of Feb- 
ruary 14, 1887, the attorney for States was officially engaged at the 
Territorial capital, and he and the attorney for Haffey entered. into a 
stipulation by which they agreed to extend the time for serving and ~ 
filing an appeal from your decision until such time as the official duties 
of said attorney would permit him to return to Grand. Forks and per- . 
feet the same. | 

No appeal was therefore filed in the case until the 7th of May, 1887, _ 
which was transmitted to your office on the 12th of that month. 7 

Overlooking the. fact that you had rendered a decision in the case on 
the 14th of February, 1887, and that an appeal therefrom had been 
trausmitted to your office on the 12th of May of that year, you directed 
that the entry be canceled on the 18th of July, 1887. No record to this 
effect was made in the local office, and when Anna M. Gray applied to 

make homestead entry for the land, on the 19th of February, 1891, her 
application was rejected 0 on account of the ugencoten timber culture 
entry of States. — 

From such decision by the local officers she appealed to your office, 
and in their letter to you, trausinitting her application and appeal, the 
— Jocal officers, under date of March 6, 1891, gave an abstract from their 
docket, the last entries thereon: prior to her application being a record. 
of your decision of February 14, 1887, holding States’ oan for cancel- 
lation, and the appeal ther strom: 

Upon the receipt of this letter you examined the record in your office, 
and found that your decision of July 18,.1887, canceling States’ entry, 
was inadvertently made. ‘You, therefore, caider date of March 28, 1891, 
revoked the same, and reinstated said entry. You then dismissed the 
appeal from your decision of February 14, 1887, as not having been | 
filed in time, and allowed States twenty days within which to apply for 
a writ of certiorari, with notice that if such application was not made, © 
his entry. would be canceled and the case closed. In that. decision you 
also approved the action of the local officers in rejecting the ppineadion 
of Miss Gray to make homestead entry for the land. | 
The application for certiorari was made and erated, and the case is 

accordingly before me for consideration. Among the papers which con- — 
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shite the recor d; is au appeal by Miss Gray, from that part of your: 
_. decision of March 28, 1891, in which you approved the action of the | 


local officers in ae eanie ne homestead application. 


The time within which appeals must be taken from decisions by local _ 
officers, and from your: decisions, is fixed by the Rules of Practice of 


the Department. These rules can not be changed, nor the time for 


appeal extended by the stipulation of attorneys. Neither have local - ; 
officers authority to grant extension of the time limited by the rules. 
- Where an extension. is necessary, application therefor should be ad 

dressed to your office, and be presented. before the time tor appeal | 


allowed by the rules nee expired. . 


Still, the subject is one which the Department may, ui its discretion, . 


e eonsider, and Hattey, by his attorney, having consented to the delay in 


So paieine the appeal, is not.in a position to now raise the See that a 


1t was not br ought in time. 


By its decision upon the application for. cer -tior ari, the Depar paent in 
 .effect gave notice that the merits of the case would be considered when. 
the‘record was brought before it, and I have therefore examined the | 


Le 


evidence submitted at the hears. upou which the register and receiver 


united in a decision recommending that the contest be dismissed. | 
This evidence shows that the first five acres were planted prior to the 


_ expiration of the third year, May 3, 1883. The trees planted failed. to 
grow, and the land was: replanted with trees’ and seeds in the fall of ~ 
_ that year, and additional seeds were planted in the spring of 1884. — 
_. That season, however, was an exceptionally dry one, and the trees did | 


not prosper. In the spring of 1885, the entire ten acres were plowed — 


and put in proper condition, and free: seeds sown and planted thereon. 


- Before the result of this last panne was mace known, the contest was - Pa 


7 instituted. 


As is usual in cases of this char acter, the evidence as to. the condi- 


tion of the ground, the cultivation of the tr ees, and the growth of weeds, 


is conflicting, but. the contestant failed to show by a preponderance of | 


the evidence submitted, that the claimant had not acted in good faith, 


or that he had not planted and replanted the land, and done all that . 


could be reasonably expected to promote the erowth of trees. 


In Kelsey v. Barber (11 L. D., 468), it was held that “the Bitte of | 
the entryman to secure the requisite growth of trees does not call for | 
cancellation, when such result is not due to negligence in planting and _ 


cultivation, but to the character of the season, and seed that proves 


defective.” This ruliug is repeated in the-case of Friel v. Bartlett (12 

pe ls , 502); Cropper v. Hoverson s L. D., 90), and. Griffin v.  Boreyth 
13 ih, ‘D., 254). | 

—~ Under hace decisions of the Department; and from the facts in this = 
case, I coneur in the conclusion reached by the register and receiver, — 


. that the contest should be-dismissed. The decision appealed from is 
_ therefore reversed, and the timber culture entry of States will remain 
| intact. 3 
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As to the appeal of Anna M. Gray, which constitutes part of the rec- 
ord before me, it is only necessary to say that her application to make — 
homestead entry for the land was properly rejected by the local officers, 
and their action was properly approved by you. ia 

In Patton v, Kelley (11 L. D., £69), it was held that 
An application to enter cannot be allowed during the pendency of an appeal to the. 


Department from a decision holding for cancellsugn the existing entry of another 
| for the land in question. 


_ This is her case, and her appeal is accordingly dismissed. 


HOMESTEAD ENTRY—MINERAL LAND—REVIEW. 
VICHINS ON, CAPEN (ON oe). | 
\ , ¢ 

The discovery of coal on land embr aced within au ra Omeavent entry precludes the com-. 
pletion of such entry. | 

A motion for review on the econitd that the aeeistori is against die weight of evi- 
dence will not be eranted where the testimony is of such char acter that fair minds 

~ might differ as to the conclusion to be drawn therefrom. 


Boer etary Noble to the Commissioner of the General Land Office, Perr 
Ae, 1S9Z. 7 


This is a motion by betes H. Gipon for “a review ona recall” of 
the departmental decision dated November 2, 1891, in the case of J. T. 
Dickinson v. said Capen, involving the SE. 1 of SE. 4. of Sec. 6, T. 15. 
N., BR. 120 W., Evanston, Wyoming. | 

Capen saile homestead entry for said land J uly 17, 1889. On Sep-- 
tember 11, 1889, Dickinson filed his affidavit of protest against said 
entry, allopiite that the land was valuable for coal, and on the 23d of. 
- the same month, he applied to enter it under the coal land laws. There- 
upon the parties were cited to appear before the local officers October 
29, 1889, and submit testimony. ‘Dickinson filed a motion to summa- 
tilly cancel Capen’s entry. This motion was denied and the hearing had. 
From the evidence adduced the local officers found that Dickinson had 
failed to prove that the land was more valuable for coal than for agri- — 
culture and that Capen’s entry should remain intact. Dickinson ap- 
pealed, wherewpon you reversed said ruling and held Capen’s entry for - 

cancellation. On appeal by Capen this judgment was 3 affirmed by the 
cecision that I am now asked to reconsider. | 
‘In said decision it was in effect held under the ruling in the case of 

Mulligan v, Hansen (10 L. D., 311), that the land, having been designated 
in the public surveys as “coal land,” Dickinsow’s said affidavit of pro- 


test off-set Capen’s non-mineral affidavit and that in consequence, the _ 


burden of proving the land more valuable for agricultural than mining 
was with Capen. 7 = 
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“The Desauneae found fet Giapen failed:to so or ove the sonien tied al 7 
_ char acter of the land, and also that the evidence favored . the proposi-_ 
tion that coal could be taken from the iand in paying quantities. 


. The motion is based upon seven allegations of error which set out in 
substance, that Capen was not obliged to show the greater agricultural 


value of the land; that it was not enough for Dickinson to show that — 
~ the land contained coal, but that it must appear that the same could be — 
-worked with profit; en Capen’s i improvements (valued at $450), which 


os made the land more valuable as a. place of'- residence, should have been = ~~ ; 


- considered, and that said decision is SS) to law and. aeaet the — 
evidence. _ 

In its said decision this s Départment and that *¢ when. con ane ed. 
the tract no coal had been discovered upon it.” It is ur ged that the. 


. gaid decision is in conflict with that in the case of Harnish »., Wallace 7 — 
— (13 L. D., 108), wherein it was held that ‘to defeat a pre- -emption entry 


on the ground of the mineral char acter of the land, it must be shown | 


that the mineral was known to. exist at the date of entry.” a 
This contention is without force. In the case of Harnish v. Wallace, ae 


es the entry in question was a final pre- -emption entry.. The com-.— 


_ plaint alleging inter alia that forty acres thereof “are mineral in char- 


coal. : 


| acter” was not made until almost five years amen. the date . pt a 
| entry. . | 
In the case at ba the ae suetvede is an original mignsosteadl ae | 


; and the affidavit of protest was filed withiu two mouths after its date. - 


Said entry could. not, of course, be completed for: land valuable for . 


The existence of seal on ihe lavid § is not aiiestoueal "Moreover, fiers 
- is some evidence to sustain the finding that the testimony favored the .. 
proposition that coal could: be taken from the land in paying quanti- - 
-ties. Unless this finding is clearly against the palpable preponder- 


- ance of the evidence it is plain that-review can not be granted. Mary _ 


Campbell (8 L. D., 331). Concerning the question just stated, the tes-_ 


2 timony is conflicting, but is of such character that fair minds might. | 


differ as to the conclusion to be drawn therefrom. | Waiving, therefore, | 
the question as to: whether or not the ‘burden of proving the.land val- | 


~. -geless for coal was with Capen it follows that the motion can not be 
_ allowed on the ground that the decision 1 1s against the evidence. ee tr 
9, Emde (13 L. D., 615). 


- The remainin g allegations contained i in the notion simply re mae 


_. ters that were necessarily considered by the Department in making its © 


finding of fact touching the character of the land. In the absence of 


a new evidence, the matters thus alleged do not warr ant a review of the | 
~ . decision complained. of. Pike Ds Atkinson es L. D. " 226). | 


~The motion is denied. . 
This action renders it: unnecessary” for me to- discuss Dickinsow’s 
7. motion to seas filed Denes the said motion oe review. | 


Wee 
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re WO Lf &0 PRACTICE-NOTICE OF DECISION—APPEAL. 


ave bose Of up a> US COOPER ». ARANT. 


Whkre notice of a decision is served both on the attorney of record, and the, pus | 
he represents, the time within which an appeal must be taken runs from the 
date of the service first made, : 


Eirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, April 26; 1892. oo 


On October 11, 1887, William F. Arant made homestead entry. No. 
889 for the W. 4 of the N. E. 4 and the W. 4 of the 8. E. 4 of Sec. o,f; 
39 S., BR. 10 E., ‘Lakeview, Oregon. 

He made commutation proof thereon on October 15, 1888, and on the 


_ game day James R. Cooper filed a protest against the appr aval thereof. 


A trial was had on April 17, 1889, and on September 18, 1889, the reg- - 
ister and receiver found in favor of protestant Cooper; an appeal was _ 
taken by claimant to you and on November 7, 1891, you affirmed the — 


_ finding of the local land officers and. held ents cous for cancella- 
tion. | 
He filed. an acal in. your office from said heat on J anuary 19, _ 


1892, and on March 23, 1892, attorneys for Cooper filed, in your office a 


motion to reject said fineal because not taken in me alleg aby g among 


other thing es, that 


The decigion in this case was made by letter “ H,” dated November 7, 1891. Notice 


was given by letter ‘‘H” of the same date to Mr. William B. Mathews of this city, 
as attorney for the defendant, Arant. Allowing one day for transmission of this 


notice (Rule 97) the time for appeal expired on January 7, 1892. 


You did not reject the appeal but transmitted it to this paeaetaor 
The attorneys for Cooper have now v renewed the motion to dismiss 


the appeal. 


The record transmitted by you, on the appeal of Arant from your 


. judgment shows that notice of your decision was served on Arant by 


registered mail on November 19, 1891, and the appeal is shown to have 
been filed by him on January 19, 1892, Allowing the sixty days pre- 


scribed by Rule 86 of the Rules of Practice within which an appeal 


may be filed from your judgment and the additional ten days allowed 


by Rule 87, the appeal was taken in tune, but on inquiry at your office 


it has been ascertained that a notice of your judgment was given to 


‘William B. Mathews of this city, the attorney of record representing 


Arant by letter of your office, dated November 7, 1891, and you have 
since furnished a copy of this letter, which has beck sAdeu to the record | 
where it properly belongs. Why it was not with the other patt of the 
record has not been explained. Mathews received this letter, as is 


shown by his written acknowledgmeut on November 8, 1891, and as 


the appeal was not filed until January 19, 1892, it was nf filed within: 
the sixty days allowed for such filing when ser ee of notice is had on 


counsel residing in this city. 
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In tits case aaloticss was served on local counsel on November 8, 1891, | 


7 and on claimant in person on November 19, 1891. . Under: the edo - 


- in the case of Peterson v. Fort (11 L. D. 489) the time in which an 


appeal may be taken runs from the date of the first Service ; following > 
this rule the motion to dismiss this case must be ONO 
The appeal 1 is Becoming y dismissed. 


TIMBER ‘CULTURE ENTRY—PENDING CONTEST—COMPLIANCE haere 
LAW. | 


‘SmuMs Br AL v. Busse, 


A timber acitues entryman who i is ss eeediely diiowed to. eae land involved in & 
| pending contest, is pede to comply with the law during the pendency of such. - 
contest... 


: ‘The: case of Jones v. Kennett, o L. D., 688, overruled. 


| First Assistant Seoretars y Chandler to ‘the Comsirissioner of -the Glonerat 
‘ — Land Office, April 26, 1892. 


On November 4, 1881, Theodore B. yeseyaiade timber ales entry. | 
No. 6969 for the N, E4 of See. 18, T. 107 N., BR, 62 W., Mitchell, South — 


a Dakota. 


: On November 6, 1883, Edmund L. Davis filed a | contest ag ae said 
| entry, charging that it was made for speculative purposes. The regis- 
ter and receiver ‘dismissed the contest because of the insufficiency of the 

affidavit of contest... An appeal was taken to you and after considering 

the appeal you affir med the action of the local land officers and dismissed 7. 

the contest. | 3 a 


An appeal was then taken from your rid etieiit to this Department 


<a and i in January 1886, your judgment was modified and Davis was al-. | 


lowed to amend his. contest affidavit, this he did, on. March 26, 1886, 
' alleging bad faith on the part of Vestry: Another hearing was had and / 
the case was finally disposed of on March 17, 1890, by failure of Davis 
_ to appeal from your decision of July 18, 1889, saverae to him. — ba 
~ On February 25, 1884, while Davis’ content was still pending, Vestry’ 8 

ay was canveled onr elinquishment and notwithstanding the pending 

contest: W. H. Busse was allowed to make. timber culture. entry No. 


-_ 11,826 .for the tr act j in question. 


- On December 6, 1887, Ansel L. Sims initiated a contest ag ainst said - 
entry, alleging that Busse had not complied with the law in that he had - 


- failed to plant trees, seeds or cuttings on said tract during the third 


year after. making: said entry and that said tract was then entirely des- 
_titute of trees, seeds or cuttings. On December 10, 1888, ae L.° 
| Burdick also initiated a contest against said entry.. | 

On Atigust 26,1889, Ansel L.. Sims filed an amended contest i tea of 

| the pene contest filed ba him in 1887. — 
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ae Notice was issued on the contest of Bur dick and eee 10, 1887, 
set for hearing on that day; both Burdick and Sims appeared sid Sins 
protested against the hearing, claiming a preference right to coutest the — 
entry. The 10th day of February 1890, was designated by the local land 

officers to hear evidence as to which was entitled to coutest the entry, 

the trial was had and after considering the case the register and receiver 
awarded the preference right to Sims. His original coutest papers 
could not then be found, but since then they have been discovered in 

_ the local office and tr wisnutted to this Department. 

Evidence was introduced by both Sims and Burdick showing conclu- 
sively that Busse had made no attempt to comply with the timber cul- 
ture law since his entry was made. 

_ Busse made a motion before the register and. receiver to dismiss the 
contest of both Sims and Burdick and appealed to you fr om their or der, 
rejecting said motion. 

Burdick. appealed to you from the finding of the register snidrecaive: 7 
_ awarding Ansel L. Sims the prior right to contest the entry of Busse 
and on August 2, 1890, the local land officers transmitted to you the 
contest record of Sims v. Busse and the appeal of Busse from their , 
decision, recommending his eutry for cancellation. 

On December 10, 1890, you considered these various appeals and held © 
that the motion of Basee to have the contests of Sims and Burdick dis- 
missed should be sustained, you accordingly sustained the motion and 


a dismissed said contests, stating that - 


Iam of the opinion that the timber culture entry of Busse No. 11,826 dats yebed: 
ary 25, 1884, for the said land was not open to contest for any failure to comply with 
the law, until sometime subsequent to March 17, 1890, when there was a determina- 
tion of the contest of Davis v. Vestry. 


Sims and Burdick have appealed from your judgment to this Depart- 
ment. ° 
 Itis stoutly maintained by counsel for Busse that your judg paint is 
correct because while the contest of Davis against the entry of Vestry 
was pending, Busse, who had purchased fhe. relinguishment of Vestry 


and made an entry on the tract, was not bound to perform any labor ~ 


on the land or to comply with ihe timber-culture laws. AS areason - 
for this contention itis asserted that to require him to expend money 
and labor on the tract without having any assurance that he would 7 
- ultimately get the land, would be a great hardship. | 
I do not think your idanent is correct. The allowance of Busse’s 
entry during the pendency of the contest of Davis was in violation of 
the rules of the Department, but having been allowed and he given 
whatever benefits it conferred (and it did confer the right of possession) 
he should be held to have also assumed all the obligations incident to 
said entry; one:of these obligations is that he should comply with the 
law the same as other entrymen under the timber culture law. . | ! 
 Itis held by the Een that during the rae of a timber | 
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“calls "e contest, one: entr yman is not et from complying with the 
law, but it is rid in this case that no contest was pending ag ainst this 


: entry prior to the initiation of the present one and that therefore the _ ead 


.- rule above referred to.1s not applicable. This ‘contention is untenable, — 
of course, if no contest was pending an entryman is required to com- _ 
ply with the law. In any event, Busse having been allowed, at his 
own instance aud upon his own application to make an entry nnst be | 


held bound to comply with the law. The application of Sims to con- - 


test having been received first must be held to have conferred upon. 
- him the preference right to contest. The application of Burdick to con- 
test said entry is denied, the contest of Sims held to be prior and as 
the evidence introduced by him shows that Busse has not complied 
with the timber culture law his entry must be and is hereby canceled — 
and Sims allowed the preference right to make an entry on the tract. 
' The case of Jones v. Kennett (6 L. D., 688), decided May 17, 1888, is _ 
_ eel overruled, in so far as it is conflict with this decision. | 3 
. Your judgment i 1S accor ney rever sed. 


a7 PRE-EMPTION ENTRY —CONVIRMATION-SETTLEMENT. 
| | Fox ». Cummunes. 


~. An adverse claim originating prior to final entry defeats s confirmiation under the body 
of section 7, act of March 3, 1891. | 


An erroneous allegation i in a pre-emption declar atory satoucnt as to the aiute of set- - | 


- Uement, does not preclude the pre-emptor from showing the actual date thereof. 7 


7 First Assistant Seer etary Chandler to fe: Commissioner of the Gener al 
| Land Office, Apr iL a7, 1892. 


I have sonsnleted: the case of Henry Fox ». William D. oummaae 


a valving pre- cupaen entry made by the latter November 17, 1886, for Lm 
the SE. 4 of the NE. 4, the E. 4 of the SE. 4 and the SW. 4 of the SE. _ 


+ of sccuon 12, T. 2. N., R. 68 W., Denver iad district, Celoradc. 
" Fox made homestead entr y of the tract August 28, 1886. - 
One William F. Lewis, claiming to be.a erate of the entryman — 

~ Cummings, has filed a protest against the cancellation of the entry, 

setting forth that he is the present owner of the land, having foreclosed 

‘a mortgage thereon; and that, should the entry be canceled, it would 


. involve a loss to hic of 89.500, 


he entry can not be confirmed under section 7 of the act of Mar ch 
38, 1891; because: the adverse claim of Fox (whether or not it shall be 


-. held io be a valid adverse claim) originated prior to Cummings’ final © 


ia entry, and is ther efore expressly excluded by the terms of said Section 

(26 Stat., 1095). | 
‘Final proof. was made (before the local officer ; Noraubes 15, and 
final certificate issued. November 17, 1886. Fox and. his attorney were » 
_ present and cross-examined the entryman and his witnesses. 
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From the proof it appears that Cummings settled on the tract on 
February 18,1884; that he soon afterward built a small frame house, | 
eight by sixteen feet, in which: he and his family resided for a while; 
that he afterward erected a brick house, measuring sixteen by thirty 
feet, a story and a half high, with two rooms below and two. above; — 
with two outside doors, six inside. doors, eight windows, matched floor- -_ 
ing throughout, ‘and.a shingle roof; coutract price $940;-the small 
house in which he first lived is now used for a coal-house; that he also 
built a frame barn, sixteen by thirty-six feet; a granary sixteen by 
twenty feet; that he put up a wire fence (partly of two wires aud partly 
of three) around the entire tract; that he broke eight or ten acres, and. . 
has since cultivated the same, but that the principal use he has made of 
the farm has been for grazing purposes. Jn regard to residence he 
testifies that “for the first two years he was not gone at all”; since 
then he has worked elsewhere “off and on”; that he and his family . 
were on the claim all the winter preceding his making proof; that for 
the six months preceding final proof he had beén absent, working (prin- 
cipally for his father) probably about four months; that his family were: 
a part of the time with him at his father’s and a part of the time on the 
claim even when he was absent; that during the absences of the family 
the house was locked, and the furniture left in it—consisting of bed- 
- stead and bedclothes, stove, table, five or six chairs, safe, dishes, ete. 

Jt is clear that no failure to comply with the law as to residence, 
cultivation, or improvements is shown that would Justity a cancellation 
of the entry. . 

The ground wpon. which you held the entry for sjuéellation is, that 
in his pre-emption. declaratory statement, filed March 4, 1884, Cummings 
alleged settlement on February 18, 1883—a year and two "weeks pre- 
viously. Calculating from that date, you find that filing. expired No-_ 
vember 18, 1885; and that his final proof of November 15, 1886, made _ 
nearly a year after ward, could not be accepted, in view of the onion ead 

— entry of said Fox, madé August 28, 1886. 

‘The attendant circumstances str one indicate that the date of Feb- | 
ruary 18, 1883,” upon which settlement is alleged in the pre-emption — 
declar atory statement, is a clericalerror for February 18, 1884. Itseems 
much more probable that a person would file his declaratory statement 
within a fortnight after settlement than that he would violate the law — 
and risk the loss of his claim by postponing such filing for a year anda .- 
fortnight thereafter. It seems more probable that he would make his. 
final proof two days before the time prescribed by law, than that he ~ 
- would risk the loss of his finely improved claim by postponing it until 
a year (lacking two days) after the expiration of that period. . Itis not | 
necessary, however, to enter into any careful investigation to determine 
_ the origin of the error in the date of settlement, as found in the declar- 
atory statenient, in case it is clearly shown to i an error. 

In his final proon the ecnur yin states that he first made. settlement 
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a, Se ee on “ Hennes 18, 1884, i Both his witnesses testify that he made sot- 2 : i 


tlement i in the “spring of 1884.” 


In the case of Tipp v. Thomas (3 L. D., 102) the ienaennens held that: < o 


a the law gives the entryman a right to the land from the date of his set- | | | 


- tlement, if duly exercised; and this right is not to be defeated by a dis- 
 erepant allegation he may have made, when he can show that it was 
- made by mistake.” See also the case of Zinkand »v. Brown (3 L. D. 
380); Northern Pacific R. BR. 0. Stuart ae L. D.,143); same v. poet 12 


= L. D., 299). 


In. fhe cases above cited the date as proved is earlier jan that set 
forth in the declaratory statement; but the principle applies equally to 


the case at bar, wherein it is sige by sworn testimony (and notdenied — 


by the protestant,) that the settlement was actually made at a date 


' later than that alleged in the declaratory statement. 


Accepting it as a fact that the pre-emption claimant settled on the 


land February 18, 1884, the time prescribed by law had not expired . 


when he made final pr oof, November 15, 1886. 
‘The homestead entry: of Fox, made while Cummings was residing 
upon and occupying the tract, and prior to the expiration of the period | 


prescribed by law within which final proof must be mace, conferred 


upon him no rights as against the pre-emption claimant. 
Your decision is reversed. Patent will issue upon Cummings’ final 
proof, and Fox’s homestead entry will be canceled. — 


APPLICATION FOR SURVEY—ISLAND. 
L. F. Scort.. 


An island formed ina river, after the survey and disposition of the adjoining shore 
_ lands, does not belong to the United States, and the Department, therefore, has 
no jurisdiction to direct its survey. 


PE Acting Seer etary Chandler to the Commissioner of the Generat Land , 


Office, April 27, 1892. 


Tam in receipt of your letter of September 28, 1591, tr ansmitting the 

application of L. F. Scott, of Howard county, Missouri, for the survey 
of an island, described as being in the Missouri river, ‘‘ opposite ‘sec- 
tions 10, 14, ona 15, township 52 N., R. 19 W., Saline. com and opposite — 
— gections 17 ane 18, .. 52 N., R. 18 W., in Chariton Co., Missouri. mr 
. Tt is shown that the alan asians about three hundred acres of — 

land; that the width of the channel on either side, between the island 


and. the main shore, is one. thousand feet, and the depth thereof at ordi- — i 


nary stages of water is about ten feet; that the island is about three — 

_ feet above high water mark not subj ect to overflow, and the land fit for 

agricultural purposes. No improvements are on the island. : 
Notice of the applicant’s intention to apply for the survey appears to 


os have been served upon the owners of all the adjoining lands upon ~ 
opposite sides of the river, and also upon the Attorney General.of the - 
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State of Missouri, a as evidenced by his acknowledgment tierce on. Au- 
gust 26, 1891. | | 
| No protest appears to have been filed sea the appitoatieil ; either _ 
by the State, or by other persons, and you recommend that the appl a 
cation be allowed and the survey ordered, 

The survey applied for can only be ordered when it clearly appears — 
that the island belon gs to the United States; otherwise the Department 
has no jurisdiction and therefore no power to direct the survey. | 

The photolithographic copies of the official plats of the townships 52 
north, ranges 18 and 19 west, Missouri, transmitted with your letter, 
‘dinate no island in the Missontl river in the location peepee on 
the diagram submitted with the application. 

- The survey of the two townships was made in the year 1820, ane the 
same was approved by the surveyor-general August 9, 1843. 

South of Sec. 17, T. 52 N., R. 18 W., is an island, called “Tsland No, 
24,” which by the survey of 1820 aoritained 57.81 acres, and, in a letter 
of ‘J une 28, 1891, R. B. Caples, attorney for applicant, says: 

_ There is now no island at the point indicated for Island 24. What was an island 
when the survey was made is. now a part of the main land—the slough having filled 
up Iuany years since. The island we desire surveyed is a later formation, and is 


about half a mile from the old island 24, at the nearest point. The main channel of 
the Missouri river passes between the two bodies of land. They were never con-. | 


nected. 
It appears from the above statement that the island applied to a 
surveyed is of late formation. It is represented as being nearly equi. 
distant from the opposite shores of the river, which is about ten feet 
deep on each side of the island. 
This island having formed since the. survey and Aspeeition of the 
adjoining shore lands, does not belong to the United States, and there- 
fore this Department has no jurisdiction to direct its survey. Hardin 
v. Jordan, 140 U.8., 371; John P. Hoel, 13 L. D., 588. 
Your recommendation that the island be SCG is therefore disap- ; 
proved. 


‘TIMBER CULTURE ENTRY—FINAL PROOF--ACT OF MARCH 3, 1891. 
SAMUEL C. DONALDSON. 


The act of March 3, 1891, does ae relieve a timbor oulture entryman from cultivat- 
ing the quantity and character of trees specified in the act of 1878, nor repeal 
the provision in said act that requires at least six hundred and seventy ive living 
and thrifty trees to each acre at the time final proof is submitted, 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, April 28, 1892. 


Samuel C, Donaldson has appealed from your decision of Apr i 1, 1891, 
rejecting his final proof upon timber-culture entry No, 512, mine Jan-. 
uary 9, 1882, for the W. 4 of NW. 4 and the W. 4 of SW. 4, Sec. 2, [.3 

S., RB. 26 B., The Dalles land office, Oregon. — 


Para, | nr) 
4 : 
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Your decision affirms fiat of the register and receiver. | 
-Claimant’s testimony in. his final pr oof, made March 1, 1890, ‘shows 
that he broke ten acres in April of the first: year; thirty acres in March — 


Fi : and. April of the second year, and sixty acres in March and April of the — 


third year; thatin April of the second year (1883) he planted five acres _ 
- to lombardy poplar euttings and box-elder seeds, measuring the gr ound | 
with a tape line; that in the third year (1884) he planted five additional © 


acres to box-clder poplars and waluuts—again measuring the land; that = 


the ground was well plowed, harrowed, and cultivated, and he mised 
~ thereon fine crops of wheat. He says “some trees died out in dry sum- 
mers and was filled up by replanting and are now growing;” that he 
had planted eleven acres in trees, and they were all in a healthy condi- 
tion; that he had planted over 27,000 seeds and cuttings on the tract, _ 
. and that on day proot ¥ was made there were, by actual cout, 750 trees 
to the acre. . 

One of the proof witnesses (Swoggant), substantially, corroborated - 
claimants testimony, as to the planting and cultivation of the cuttings 
and seeds, but had no personal suowlodse as to the number of growing 
trees at date of proof. 

Witness, Charles E. Fell, keeper of a nursery, testified that he had 


_ no personal knowledge of tlie breaking done the second and third year a 
but swears that the land was well prepared and planted; thatclaimant — 


lost by the drouth quite a number of trees in 1886 and 1887, and during 
_ those years 15,000 trees were planted (presumably in the missing places) ; ae 
that, in 1889, 5, 000 additional trees were planted, anc in 1890 1,000 
more; that on the day proof was made there were 750 trees growing on 
each acre, all in good cultivation “at present in character from the size — 
of a lead pencil up to three inches,” height from one foot to twelve feet; 
that the planting and cultivation had been throughly done. Witness, 
'Krow, knew nothing of the breaking, cultivation, or replanting, but — 
swears eleven acres were planted to trees, and corroborated the other 
_ witnesses as to the number growing at date of proof and the size of the * 
trees. | 
You rejected the proof, ‘iene | 
‘There i is nothing to show that a sufficient number of the trees are of a size and aoe 
to indicate that they have been cultivated the proper length of time. . . : 
It will be seen that final proof was submitted but little over eight 
years from date of entry. Five thousand trees were planted in 1889, 
and one thousand in 1890. The last thonsand were evidently planted 


: | Just before proof was offered. 


While the act of March 3, 1891 (26 Stat, , 1095), changed the depart- 
mental construction then in force as to the period of cultivation and as _ 
to what shall be deemed acts of cultivation, it does not relieve the 
— claimant from cultivating “the quantity and character” of trees men- — 
~ tioned in the timber- culture act of 1878, or repeal the provision which: 

. - requires at least “(675 living and thrifty trees to each acre” to be grow- > 
ar ing at the time final nproor is submitted. . : 
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If in 1890 it was needful to plant one thousand trees. to fill up miss-- : 


ing places, occasioned by. dry weather, itcan not be said that euet trees 


in March of that year were “thrifty.” i 

While the proof shows that claimant has used diligence i in his efforts — 
to grow trees, yet unfavorable seasons have prevented such growth, 
and the provisions in the act of 1878, giving five years additional time, 
were enacted to meet just such contingencies as have happened in this 
case, | oe 

I think the proof fails to show such a number of “ living thrifty” 
trees as justifies its acceptance. He still has about five years from 
date of proof to show full compliance with law. 

The judgment appealed from is accordingly affirmed. 


TIMBER LAND~APPLICATION—PRELIMINARY AFFIDAVIT. 
GRACE v, CARPENTER. 


The prior personal inspection of land required of an applicant under the act of June 
3, 1878, does not necessarily require said “Bppucane to actually pass over the sans 
in question. 


| First Assistant Seeretary Chandler to the Commissioner of the Beneret 
| Land Office, April 29, 189.2. 


I have considered. the appeal of -A. O. Carpenter ae your decision 
of August 23, 1890, awarding to Frank P. Grace the 8.4 of SW. 4, Sec- - 
14, and E. $ of NW. 4, See. 23, T. 16 N., R. 15 W., San Franieisad land 
district, California. , 

It appears that Grace and Carpenter filed applications on the same _ 
day (March 1, 1888,) to enter the above described tracts wonder the tim- 
ber law, filing therewith the usual sworn statement as to the character . 
_ of the land, ete. In point of time the application of Grace was received 
some two or three hours before that of Carpenter and both parties gave | 
notice of intention to submit proot 1 In support of their claims before the 
local officers. 

May 23, 1888, the day set for the hearing to decide which applicant 


had the better right, Grace and Carpenter both appeared with counsel 


and witnesses and the testimony submitted was taken. The local offi- 
cers decided in favor of the contestant; thereupon the defendant ap- 
pealed and you sustained the decision Helow. | 

Defendant again appealed, alleging in substance, that Grace did not’ 
make personal examination of the land as required and ther efore ne 
was not competent to make said timber application, 

The fact that the land in question is uninhabited; that it eanteina no. 
mining, or other improvements, or known minerals s, and that the tracts. 
are timber land chiefly valuable as such and unfit for agricultural pur- 
poses, is satisfactorily established. and is also conceded by both parties. — 


Me 
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: to this. contest; ther éfore the oily question in this case, 1S, whether 


. Grace did ‘asia: such an examination of the land contemplated by the ioe? 
ye timber law as would entitle him to the prior right of purchase. 


The: testimony adduced in this case Shows that Grace was a conductor 


. oa railroad i 1 California, and desiring togpurchase some government | 


— timber land, made arrangements with Ww. H. Snell, land eens to select — | 


cs him a tract. 


‘About February 25, 1888, he wrote Grace that hé had found a timber 

- tract such as would probably suit him, and: set a aed that he would 
-- gowith him and examine the land. ae 
. In accordance with this understanding, Grace als arr ang ements to 


” Jeave his employment for a few days and on February 27,1888, met 


Snell and five other parties seeking government land, at. Ukiah, ue . 


- county seat of Mendocino county, California. 


~The agent gave Grace a township. plat, showing the above described 
tracts marked thereon, as the land. selected for him, and the mor ning 
after his arrival at Ukiah, Snell being unable to act.as. guide to the 
| party, himself, sent Gharles Smith, county assessor, and a J Mr. Mont- 
-gomery to show the parties the different selections of government land. 
It further appears that when the party started from Ukiah, Carpen- 


| ter, the defendant, also joined them with the. under standing that ashe. | - 


"came in last, the others were to have the right to make their selections 


first. After a ride on horseback of about twenty miles, the whole party -. 


remained over night at the house of Robert W. Kellen, one of the wit: 
“nesses in this case, and in the morning, as the lands to be inspected ~ 
were. located in differ ent directions within a radius of a few miles, the 
party divided, Montgomery, one of the guides, taking with him Grace, 


| Shattuck, Hughs, and Davidson; and Assessor Smith taking the bal= 
. ance of the party, including the defendant. Grace testifies. that soon. 


after starting out he asked Montgomery if they were not going to see 
all. the selections, particularly the one. selected for him by Snell; to 


- - which he replied “he did not think we could go over all of them in one — 


day, but that we would in a short time be near enough to see it alland 


that was all that was necessary to file;” that after going some two © 


' miles Montgomery pointed out the land on the opposite side. of the 
river, plainly seen and covered with timber. A little farther on they | 


reached another high point where they could see for miles around. 


- Here Montgomery again pointed out the land, and on returning, after ~ 
Inspection of the other tracts, they again. passed im sight of the land - 


_. in question. 


On reaching Kellen’s after the inaecnon they found the other party 
there, and Assessor Smith corrobor ated Montgomery’s statement that 
Grace had examined the land sufficiently te make his filing and there- 


- . fore it was not necessary for him to go upon the land. 


Grace further testifies that after their return to Ukiah, he learned 


i i that the parties proposed drawing lots for the different bracts exam- 7 


™, 
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ined; that he declined to enter into such an arrangement, as he had 
already selected the land now in controversy. Soonafterwards he was — 
informed that one Gibson had drawn his claim and subsequently it. 
transpired that Gibson and Carpenter before presenting their applica- 
tions at the local office, exchanged claims and in this manner Carpen- 
ter became applicant for the same land Grace had applied for. ? 
After making application Grace with a view of confirming his state- 
ment as to the character of the land again visited that: section accom- 
panied by Snell and Smith and made a thorough examination of the 
tracts. He found that not only had the agent correctly represented 
the land, but that his former observations in relation to the land, 
although at a distance therefrom, were in every particular correct. 


Montgomery’s testimony in the main corroborates that of Grace; he .— 


admits pointing out the land as indicated and that Grace showed him | 
the plat given him by Snell with the land marked thereon, also that he ~ 
instructed him that seeing and examining the land in the manner indi- _ 
cated was sufficient to make a filing. | 


' The testimony of Kellen shows that he has lived j in the Aa of the ; - 


land for fourteen years; that he is well acquainted with the country 
and can point out the land in question from the places Grace saw it; 
that “he (Grace) seemed anxious to be in the right” and secure this 
particular land and that he heard Assessor Smith tell Grace at his. | 
house after the inspection, that the examination made was all that was 
_ necessary. 

Shattuck’s testimony shows that he heard Grace ask where his land - 
was and that Montgomery took him out on a high bluff overlooking 
the land and pointed out the tract marked out for him by Snell, and 
when asked by Grace if he was certain, answered “‘yes;” pointing out a 
well-known claim in the vicinity of the land as establishing the correct-. 
ness of the designation. 

The act of June 3, 1878 (20 Stat. , 89), for the sale of timber and stone 


lands, provides that applicants to purchase such lands shall file a sworn: « - 


statement designating the land, that the same is unfit for cultivation, _ 
and valuable chiefly for its timber or stone; that it is uninhabited; 
contains no mining or other improvements nor any valuable deposits of 
minerals; that applicant bas made no other application under this act — 
and that he applies in good faith for the same for his own use and © 
benefit. | 

It will be observed ne this statement is divided into two parts. 
First, the applicant must state that the land is unfit for cultivation, unin- — 
habited and unimproved. This statement he makes under oath and 
this necessarily implies a personal knowledge of the land: Secondly, ° 
he must make oath that to the best of his belief the land contains no ~ 

valuable deposits of mineral, ete. This part of the affidavit may of 
course be made on fuforniation: 
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‘There is no doubt that Congress intended to distinguish between . 


i hone conditions: of the land that could be known by observation and — 


' those that are known or determined. upon information and belief. The — 


| circular of instructions approved by this Department July 16, 1878, 


prescribes the language of the sworn statement in part as follows: - 


That I have personally examined said land and from my personal: knowledge State | 
that said land is unfit for cultivation and valuable chiefly for its timber; that it is 
uninhabited; that it contains no mining or other improvements, etc. 

The question naturally arises in this case: What is meant by personal 
-. knowledge? . Is the applicant actually required to travel over the land 
-- to obtain a personal knowledge of the same, or can the land be in- 

 spected by passing near it, or by inspecting the land from some eleva- 
tion overlooking the same, sufficiently to meet the requirements of law? 
‘It would seem that where a party has examined the land personally 
to such an. extent, either by passing over the tracts or by inspecting 


| them from an elévation; that he can and does swear to the material facts. - : 


in making his application, that it is a substantial compliance with law. 
| Especially i is this true where the actual status of the land is found to 
be as set forth in said affidavit. | | 
The mere technicality that a party made the examination of the land 
. wichout actually going upon it, where no fraud is shown, and the facts 

are aS sworn to, should not x my opinion be consented to affect the 


. rights of the applicant. There is no evidence in this case to show that - 
Grace has in any manner acted with a fraudulent purpose in view; he. 


traveled a long distance, losing’ time with his employers, on purpose to 
examine this land and although he did not actually go upon it, yet he 
was in a position to, and did, know its condition as being unfit for cul- . 
tivation, uninhabited and Guaored as fully as ifhe had been over it. 
Under such circumstances, Ido not feel justified in eae | your s 


conclusions. 


our decision is accordingly Mapa. 
SETTLEMENT RIGHT—RELINQUISHMENT—APPLICATION. 
FOSGATE v, BELL. | 


OA ante culture entryman who files a relinquishment of his entry, and thereupon 


applies to enter the land under the homestead law, cannot thereby defeat the | | 
adverse right of a settler who is residing upon the land at the date of the relin- 


quishment. 


t 


. First Assistant Secretary Chandler to the Couniaaines of the General 


Land Office, April 30, 1892. 


‘On the 48th of June, 1886, George F, Bell made timber culture ay 
‘for the NE 4 of Sec. 33, T. of S., R.13 E., M.D. M., San Francisco land 
district, California. 
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: On the 31st of August, 1887, he filed a: relinqvishment of his sie 


culture entry, and at the same ‘time made homestead entry for the land. _ 
On the 1st of September, 1887, Chester L. Fosgate was allowed to-file 


his pre-emption declaratory statement for the same tract, in which he © 
alleged settlement on the 22d of August, 1887. | 
- On the 4th of September, 1888, Fosgate submitted final bane before . 
the local officers, against the acceptance of which Bell protested. A 
hearing followed, resulting in a decision by the register and receiver on. 
the 30th of October, 1888, in which they accepted the final proof of Fos- 
gate, and recommended. the cancellation of the homestead entry. of 
Bell, a | 

“From that decision an appeal was taken to your office, and on the 
29th of January, 1891, you reversed the decision appealed-from, allowed — 
the entry of Bell to remain intact, rejected the final proof of Fosgate, | 
and held his. pre-emption declaratory statement for cancellation. 

On the 25th of February, 1891, a motion for a reconsideration and a 
rehearing was filed in the case, which motion was denied by you on the 
9th of April of that year. An appeal from your decision of January 
29, 1891, brings the case to the Department for consideration. 

While holding the land under his timber culture entry, Bell much 
more than. complied with the provisions of that law, as he plowed and 
cultivated to crop twenty acres the first year. Becoming apprehensive 
that he might not be able to hold the land on his timber culture entry, 
by reason of a natural growth of timber on some parts of the section, 
he decided to relinquish his timber eutry and make homestead entry: 
for the tract. In his relinquishment, the jurat, and the acknowledge- 
ment, the date was each time written “ March. 28, 1887,” but the day ' 
and the month were subsequently scratched out by pen marks, and “Au- 
gust 30,” substituted. This is the date upon which it was executed, 
and it was filed in the local office at 9:45 o’clock the next morning, at 
‘which time his homestead entry was made. In his evidence he explains 
that it was not executed at the time it was written, for the reason that 
there was no notary public present or convenient before whom he could . 
acknowledge the instrument. He did nothing more in the matter, ex- 
cept to harvest his crop, until he heard that Fosgate had made settle. 
ment upon the land. He then executed and filed the relinquishment, 
and made his homestead entry. 

Within six months after making his homestead entry, he built a com- 
fortable house and other buildings upon the land, and moved his family. 


-. thereon. Bell and his oldest son conducted a store in Paso: Robles, 


sleeping in the back part of the store during. the week, and going to _ 
the tract where his family resided each Saturday evening and remaining | 
there until Monday morning. His residence and cultivation, after mak- 
ing homestead entry for-the land up to the time of the hearing, was am- 
ply sufficient to meet the requirements of the homestead law. __ | 
On the other hand the testimony shows that Fosgate went upon the 
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a iad Aupast 22, 1887, and laid | ‘what ie called. the: foundation: for a . a 


-- house. This foundation consisted of four strips or pieces of board, | 
nailed together inthe form of a square, and a couple of boards erected: a 
ee ab each corner, and’ held in an upright position by means of braces, 
.. Nothing further was doue upon the land by Fosgate until the evening 
-. of August 30, when he; accompanied by two friends, went thereon with. — 


ant. 


a team, wagon, Camping outfit and: provisions. They all slept. within. 


the above Mentioned foundation upon the land diving the night Giy fee” 

August 30, and cooked and ate breakfast there the following morning, > 

after mick Fosgate started: to Paso Robles for a load of lumber with = 
_ which to construct a house upon the land, and with which he returned: 

-. on themorning of September 1, He at ouce commenced the construc- 


tion of a house, which was completed in a few days. His wife and four 
’- children joined him there on the 2d of September, where they have 
since continued to reside, The house which he built was not erected: . 
upon the foundation laid by him on the 22d of August, but on another 


_ part of the tract. The material which constituted such foundation was, — 


however, used in the construction of the new house. His improvements 
and. cultivation are more valuable and extensive than those of Bell, 
- His final proof shows a full compliance with the requirements of the. 


pre-emption law, and his acts performed upon the land prior to the | 7 
_ homestead entry of Bell, were sufficient to constitute settlement under 
. . that law. These acts of settlement, however, were performed with full. 


knowledge that the land was occupied by another. The growing or _ 
harvested crop of grain gave him this information, and. whatever rights : 


he secured by his settlement were subject to those of. the prior claim- - 


The good faith of Bell in nants his timber culture entry, was never | 


fasentlod by contest or otherwise, neither is his good faith in attempting = 


to change that to a homestead entry questioned. As between himself. 


and the government he would have been allowed to make such change : ) 


without question, but if other rights had intervened, the change would — 
be subjected: to such rights. In the case of Bradway v, Dowd (5 L. D,, 4 
451), this doctrine was stated in these words: 


On the presentation of the entryman’s relinquishment accompanied. by his appli- = > 


_ cation to enter the land under a different law, the existing entry should be at once 
canceled and the application allowed, subject to any intervening adverse right. 


The question for determination therefore is: What rights did Fosgate _ 
gain by making settlement upon the land during the pendency of the. | 


_ fimber culture entry of Bell? In the case of Tilton v. Price (4 L. D., 
123), it was held that “a pre-emptor can acquire no rights to a tract | 


ae 3 land by settlement and residence thereon while the same is occupied 
and under the control of another.” That case also held that “a relin- 


: quishment takes effect immediately upon being filed, and the tract so 
relinquished becomes at once public land, and. eal to entry by the 
first st legal epencan eg | 


~ 
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The rights of ¢ a pre- -emptor are established by his settlement, ig tates 
effect as of that date, provided he makes his filing within three months 
after his settlement,.and an entry for the land, made prior to the filing, | 
but subsequent to the settlement, cannot depave the pre-emptor of the | 


rights secured by such settlement. 


In the case of Wiley v. Raymond (6 L. D., 246), 16 was said that 


ou the relinquishment ‘of an entry the right of a settler, then residing on the land, 
attaches eo instanti, and is superior to that of a homesteader who enters the land im- 
mediately -after the said relinquishment. 


In that case the entryman had purchased the relinquishment of a 


prior occupant, but it was held that he acquired no rights thereby to 


the land, and that his right as a settler must date from the time when 
he made actual personal settlement. | | 

In the case at bar Bell never made actnal personal settlement upon 
the land prior to his relinquishment, although his rights to the land 
were superior to those of Fosgate wp to that time. Had his relinquish- 
ment not been filed, Fosgate, instead of acquiring rights by his setile- 


‘ment, would have Been a mere trespasser upon the land. 


The case of Zaspell v. Nolan (13 L. D., 148) is on all fours with the 


one at bar. In that case Zaspell filed a welinaHislinert of his timber 


culture entry, and at the same time applied to make homestead entry 
for the land. Prior to this, Nolan had made settlement on the tract, 
and was then residing eon The Department held that 
a timber culture entryman who files a relinquishment and thereupon applies to enter 
the land under the homestead law, cannot thereby defeat the adverse right of a set- 
tler who is residing upon said land at the date of the relinquishment. 

In the case of Stone v. Cowles (13 L. D., 192) the same doctrine is 
expressed in these words: | 

The right of a settler who is residing upon land covered by the entry of another 
attaches eo instanti on the relinquishment and cancellation of such entry, and is 


superior to that of a homesteader who males entry of the land immediately after its 
relinquishment. 


In your decision you distinguished betweeu the case of Wiley v. Bax 
mond, supra, and the case at bar. In that case the relinquishment was 
filed, and the application to enter was made, not by the original entry- 
man, having previously existing rights in the land, but by a third 
party, who had purchased the relinquishment, while in the case at bar 
the former entryman made the relinquishment, with no intent or pur- 
pose to abandon the land, but simply to change his entry from timber 
culture to homestead. That was precisely the situation in Zaspell ve 
Nolan, supra, in which it was held that no such distinction existed. I 


regard the case last cited as decisive of the questions involved in the 
case before me, and the decision appealed from is therefore reversed. 
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. PRACTICE-NOTICE OF DECISION—REV. EW—J URISDICTION. 


“NoRTHERN PACIFIC R. RB. Co. v. BASS (ON. REVIEW). 


Notice of a decision may be served Rite upon the aes of record, or the party © 
he represents, and the time within which a motion for review must be filed be- 
| gins to run from the date that service is first made. 
In the absence of a motion for review the Department, through the supervisory 
power conferred upon the Secretary, has the requisite authority to correct its: 
own mistakes while the subject matter is yet under its jurisdiction. .. : 


| Secretary Ne able to the Commissioner of the General Land b Office pak 30; 
| 1892. 


The motion herein made was filed in your office December 26, 1891, : 
by Messrs. Curtis & Burdett, attorneys for Thomas J. Bass, for are- 
view and reconsideration of departmental decision, dated August 24, — 
1891 (13 L. D., 201), in the case of the Northern Pacific Railroad Com- | 
pany v. Thomas J. Bass, involving the NE. + of Sec, 13, T. 127 N., R. 
33 W., St. Cloud land district, Minnesota. | = 

On January 26, 1892, the catlroad company inoved the dismissal’ of 
said motion for review, upon the ground that it was filed out of time, 
_and in support thereof make the following statement of facts, viz: | 
Under date of September. 9, 1891, the Commissioner of the General Land Office noti- 
_ fied the district officers of said decision. 
By letter of the register, dated January 16, 1892, and the accompanying return’ 


| registry receipt signed by Bass it is shown that said Bass was duly notified of said . 
decision by their letter of September 15, ea and admitted receipt thereof Septem- 


per 17, 1891. 


| Motion for review was filed by Measrs. Curtis and Burdett, ateys: for ENS De- 
cember 26, 1891. 
. Itis well settled that notice of decisions “commence to run from ane date that 


_ service is-first made, whether it be upon the party himself or upon his attorney, either =” 


* local or resident in Washington.” (Peterson v. Fort, 11 L.D., 489). Motions for _ 
review muat be filed ‘within thirty days of notice of decision.’ (Rule 77.) 
Now allowing to Bass the full ten days for notice by mail and return, he had forty — 
days from September 15, are. within which to file his motion; this time Ses 
October 25,1891.» 
The motion was not filed until two months afterwards. 


As against this, counsel for Bass allege that: 


On February 3, 1890, we duly entered our appearance in the ease as attorneys for 
Mr. Bass. 

On August 24, 1891, the Department rendered a decision reversing that of the Gen- . 
eral Land Office. | 
- On November 28, 1891, the Commissioner of the General Land Office sent us an. offi-_ 

cial notice of the ear decision. » 

On December 26, 1891, the miotoniton review was served upon counsel for the rail~ 
road company, and duly filed in the Department. 3 


‘In answer to the motion to dismiss, it is contended that rules 104 


and 105, of practice, are a complete answer. These rules are asfol~  — 


lows: 


Rule 104: In all cases, contested or ex parte, where the parties in interest are rep- | 


ae haere 
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‘resented by attorneys, such attorneys will be recognized as fally controlling the cases 


-of their respective clients. 3 
Rule.105: All notices will be served upon the ecboroys of record. 


It is further contended that: 


As we fully controlled the case of our client, and Hi ‘ities required that notice 


‘should be served upon us, werelied upon the office for official notification, We had no 
‘knowledge whatever, prior to the Commissioner’s letter to us, of 22nd January, that 


notice of the Secretary’s decision had, in September last, been served upon Mr. Bass 


himself. Doubtless his failure to notify us of the fact was due to a belief on his part 


that we were giving his case the attentionit required. However that may be, no offi- 


»Cial notice to us, as required by therules, was given until November, 1891. 
In the case of Peterson v. Fort (supra), it was held 


‘that the time withiu which the appeal must be filed commences to run from the 
-date that service is first made, whether it be upon the party himself, or upon his at- 
tomey, either local, or resident in Washington. 

It will be noticed that rule 105 of practice, on which eganael depends, 
is merely directory, and not mandatory, and that service upon either 
client or attorney is sufficient. 

‘Under the rule thus laid down, the motion comes too late, and must 
-be dismissed. 


By reason of the motion, however, my attention is directed to the 


fact that a material allegation was overlooked in the decision of August 
24, 1891, in this case—viz: that the settlement alleged by Bass, at, the 
time of making entry of this land, antedates the selection by the rail- 


-. ‘road company. 


In the absence of a motion, this Department, by reason of the super- 


visory power vested in the Secretary of the Interior by section 441 of » 


the Revised Statutes, is clothed with authority to correct its own mis- 
‘takes while the subject matter is yet under its jurisdiction. 
. As held in the case of the Pueblo of San Francisco (5 L..D., 483-494): 


| When proceedings affecting titles to lands are before the Department the power of . 


 :gupervision may be exercised by the Secretary whether or not these proceedings are 


-called to his attention by formal notice or by appeal. Itis sufficient that they are 


brought to his notice. The rules prescribed are designed to facilitate the Depart- 
ment in the despatch of business, not to defeat the supervision of the Secretary. 
This decision was quoted with approval by the supreme court, in the 
case of Knight v. United States Loan Association (142 U.S., 178). 

The facts in this case, briefly stated, are as follows: : 

The tract involved is within the forty miles, or second indemnity belt, 
of the grant for the Northern Pacific Railroad Company, and was em- 
braced in a list of selections filed in the local office November 7, 1883. 
‘This list was rejected, and the company appealed, which appeal is still 
pending uncetermined in your office. 

On June 25,1884, Bass was permitted by the local officers to make 
homestead ante for the land, and, on December 14, 1886, he made final 
- :proof and certificate issued. 


“ 
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ain: the peiitied affidavit, made. by Bass Tene 23, 1884, upon which: 7 a 


. his entry was allowed, he alleges that he is residing upon the land ; 


. thait I have made a bona Jide improvement and settlement thereon ; that said settlements. Ott 


was commenced June 28, 1880; that my improvements. consist of stable twelve by’ , 
‘sixteen, five acres. fenced and torke acres cultivated, and that the value of the same: 


is $50.00. 


| In the decision now under review, this allegation of settlement ante:. ae 
7 dating the selection by the i a was overlooked, and 1t was held. i 
: that: 


‘The homestead entry of Bass was improperly allowed while the appeal of the- — 
Northern Pacific Railroad Company was pending before your office from the decision. 


ce of the local officers rejecting its list of selections; it is accordingly suspended until. . - 


the final disposition of the company’s appeal. . 7 
_ If, upon the final adjustment of the railroad grant in the State of Manes: it: 


: shall appear that said company is entitled to said tract, the selection will be ap-- 
proved and the entry of Bass canceled... 


It will be noticed that the rights of the company under its selection 
are, under the decision now in question, yet undetermined, and, in view — 
of this allegation of prior settlement made by Bass at the Cine of mak--’ 


ing entry, it becomes necessary to determine the true status of the land. . | 


at the date of selection, and to this end I have to direct that a, hearing- 
be ordered with notice to both parties, and the former decision of this. 
Department, in the matter, is hereby recalled. 


GRAHAM wv. LANSING. 


Motion for review of departmental decision rendered December 18;. 
1891, 13 L. D., 697, denied by Secretary Noble, April 30, 1892. 


PRACTICE—ATTORNEYS’ BRIEF—-SCURRILOUS MATTER. 
NICKEL v. CRAIG. \ 


_ The Secretary of the Interior, on his own motion, will cause to be stricken from the: | 
files a brief that contains insinuations of corruption, or impertinent and scandal-.. . 
ous matter reflecting upon the integ ority Of officers of the Land epee une U | 


_ Secretary y Noble to the Commissioner of the Generat Land Office, ont 
| 30, 1892. 


The land involved in this apes is the NE.4 Sec. 9, T. 102 NR. Ba 
W., Mitchell, South Dakota, land district. 

The defendant Susie Craig appealed from your decision of Mareh 2, 
1891; against her, assigning various grounds of error. A, 

The Le for plese pace! filed a motion before you which was. 
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_ transmitted to this Department, to dismiss said appeal on the grounds — 
that. the final entry of Stephen Kromizzirski, grantor of Nickel, should 
be confirmed under section 7, of the act of March 3, 1891 (26 Stat.,1095); _ 
~ and because of contemptuous and offensive ane contained in the 
briet filed by appellant. — 
+ ; oS Se % % *& ae 

As to the other br anch of the motion, I do not find in the appeal 
proper any language that renders it objectionable, hence I do not think 
the motion should obtain as to the appeal, itself, or the specifications of 
error attached thereto. I do not understand that, because the brief 
filed in a case is offensive to the extent of rendering it unworthy of con- 
sideration, the appeal, as such, should be dismissed. -The proper motion 
under gach circumstances would ‘be to move to have the brief stricken | 
from the files. | | 

-. This, however, is a matter which requires no formal motion by Oppos- 
ing counsel. I take it that where a brief contains insinuations of cor- 
ruption or impertinent and scandalous matter, reflecting on the integ- 
rity of any of the officers of the Department, it is my duty not to allow 
the same to pass unchallenged, but, on my own motion, to cause the 
same to be stricken from the files. (Ware et al., v. Judson, 9 L. D., 130). 

I should feel obliged to severely rebuke the defendant in this case for 
her scurrilous attack upon the Commissioner of the General Land Office 
_ in her brief filed herein, did I not believe that the attorney who pre- 
pared it has in a cowardly manner pushed her forwavd and shielded 

himself behind her signature. : 

The circumstances surrounding this case are peculiar as well as an- 
omalous. In the hearing before you, an ably prepared brief was filed 
by an attorney of record for the defendant. The appeal and specifica- 
tions of error, as well as the brief, filed here, (bound together so as to 
make them one document), bear the unmistakable impress of having . 
been prepared by an attorney who is familiar with the practice before — 
the Department. | 

It is not argumentative; does not throw light upon the controversy, | 
-and the fact that the Commissioner did not arrive at conclusions satis. 
factory to the defendant does not subject him to base charges of the 
character imputed to him. If he is in error he is entitled to respectful 
treatment, and the charge of bribery and favoritism lodged against him ~ 
is unprofessional and scandalous to such adegree that I can not permit 
it to remain among the records of the Department. It is, ther efor e, 
stricken from the files. 

Believing that she unwittingly permitted herself to sign the obnox- 
lous paper, and feeling charitably disposed toward her, and having no 


_ disposition to deal otherwise than fairly with her, I will, ‘therefore, allow 


her sixty days from notice of this decision within which to file a respect- 


tul brief upon the merits of her claim, a copy of which she shall serve | 
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on Anbast Nickel, the plaintiff, within the time pr escribed by the rules” 


: of practice, and. thirty days. thereafter will be given him to reply. If | 
_ she does not comply with this order within the. time specified, the case 


. will be taken up and disposed of. In the meantime all further pr oceed-_ ’ 
ings will be suspended. You will cause notice of this order to be served... « ~ 


upon Susie Craig whose address is given as Milton, Rock Co., Wiscon-_ 

sin. ; yt | _ 

_PRE-EMPTION CONTEST—RESIDENCE-PRACTICE—AMENDMENT. 
Nox +. TrprTon. 


Residence in good faith i: in a iene Hetlerer to he uROw the land ee is constract- 
. . ive residence upon such land. . 


Ina proceeding against a final entry the local office has no authority to allow an 


amendment of the affidavit of.contest, where the additional matterisnot related = «= 


to the original charge but presents a new ground of contest. 


7 Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 2, 1892. 


On December 1, 1882, John W. Tipton made cash entry No, 2553 for 
the W. 4 NE. 4 and E. 4 NW.4, section 6, T. 118., BR. 64 W., at 
Pueblo, Colorado; based upon pre-emption jeelar ae statement es a 
5525, filed January 20, 1880, alleging settlement January 7, 1880. _ 
~ On November 15, 1887, J erry R. Noe filed an affidavit of contest. 
against said entry, alles n: g ‘that the said Tipton never built a house 
- upon or became a resident of said land, but knowingly and intention- 
ally built and resided upon ea land to the west of his said pre- 
emption claim.” - 

A hearing was ordered for April 11, 1888, toinvestigate said ehar ge, 
when the parties appeared and feimieny was submitted. 

_ On February 2, 1889, the local officers found that the said contest — 
allegations were not sustained by the evidence, that said contest should | 
be dismissed, and that said entry should be allowed to remain intact 
‘upon the records. 

An appeal was taken, and by your letter of February 26, 1891, you: 
affirmed their decision and dismissed the contest. 

_ Anappeal now brings the case to this Department. 

The evidence shows that the entryman by mistake, built his house ’ 
- about two chains west of the west line of his claim. His continuous 
_ residence there was not disputed, and his good faith is manifest. Such 
an occupation has been uniformly held to be a constructive residence — 
upon the land claimed. Kendrick ‘v. Doyle, (12 L, D, 67) and cases 
therein cited. | 

On April 12, 1888, said Noe filed an carneacneilt to his affidavit of 


~ contest pllpaine as aaditoual erounds of contest that at the date: of © 


said Tipton’s entry “he was the owner of three hundred and twenty ' 


: : e4 : . 
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acres of land j in the State of Colorado,” and that . he abandoned ares. ee | 
_ idence upon his own land in the State of Colorado to settle on the land 
embraced in his pre-emption claim.” | 
- This amendment was tendered: by the contestant after he fea sub- 
_ mitted his testimony and -had rested his case, and during the cross-ex- 
amination of Tipton. It alleges two separate and additional grounds. 
of contest, materially: different from that contained in the original 
affidavit of contest upon which the contest was ordered by you, either 
of which would have been sufficient ground for an independent contest. 
The local officers refused to accept the amendment as properly before 
them, upon the objection of the defendant, and declined to receive any 
evidence in support thereof. Their action in this respect was sustained 
and affirmed by you, upon the following ground: 

The affidavit offered duri ing the hearing of this case was not an amendment to the. 
original affidavit in any particular and the charges therein had no relation whatever 
_ to the charges in the original affidavit of contest, upon which a hearing was ordered 
by this office. This affidavit was to all intents and purposes a new suit requiring 
_ new notice as in the case of an original action after said hearing had been ordered 


by the proper authority. This contest being against a cash entry you had no author- | 
ity to order a hearing upon the charges of the new affidavit until this office acted 


upon the same and authorized the hearing. 

This decision by you is assigned as one of the errors for which the 
appeal is taken. . The contestant contends that he had aright to amend. 
his original affidavit of contest in the manner proposed. 

Your ruling seems to be fully warranted by the Rules of Braeiien: 
‘Rule 2 provides that 


In every case of application for a hearing an affidavit must be filed by the contest- 
ant with the register and receiver fully setting forth the facts which constitute the- 


grounds of contest. 

An application which sets forth but one of three material and inde” 
pendent grounds of contest does not comply with this rule. Rule 8,. 
Subdivision 6, requires that the notice of contest must “briefly state 
the grounds and purpose of the contest.” The manifest object of this 
rule is that the party against whom charges are made may know what 
the charges are and may come to the trial prepared to meet them. This. 
- tule is obviously just, but would be defeated if such an amendment as. 


_ this could be allowed. 
Rule 5 provides that 


In case of an entry or location on which final certificate has been issued the hear- 
ing will be ordered only by direction of the Commissioner of the General Land Office.. 

This rule requires contestants to submit all substantial grounds of 
contest to the Commissioner for him to decide whether any or all of 


them furnish proper grounds for ordering a hearing or not. Itis as. — 


much beyond the jurisdiction of the local officers to allow an amend- 
ment which contains subject matter which would authorize an inde- 
pendent contest, as it would be for them to order an independent con-- 


t 


~ 


* DECISIONS. RELATING TO THE PUBLIC LANDS, ee 


‘ test, on 1 the same grounds. ‘They have no jurisdiction over the subject athe 


7 matter of such an amendment, and can pass no judgment nun ite 


They can only accept it for transmission to you. 
~ Your judgment is affirmed. 


4 


re 


RAILROAD GRAN 'T—-RELINQUISHMENT-—STATE ACT OF MARCH 1 » ASTT. 


St. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. v. DANELKE. 


The governor’s relinquishment, under. the State act of March 1, 1877, for the benefit _ 
of a settler on a listed tract within the primary limits of this grant, divests the - 


company of any title that passed under said grant. 


| Secretary Ne able to the Conmissioner of the General Land ee May 3 2: 
1892, 


I have considered the.case of the St, Paul, Minneapolis and Manitoba _ 
- Railway Company v. John Danelke, involving the fractional NW. i of © 


~ See. 35, 'T. 131 N., R. 39 W., St. Cloud land district, Minnesota, on ap- 


peal by the company from your décision of December 5, 1890, holding | 


- for cancellation its list as to said tract. | 
This tract is within the primary limits of the grant for said company; 


upon what is known as the St. Vincent Extension of said railway, and 


has been listed on account of the grant, but no patent or certificate has. | 


issued on account of the grant. embracing the land here in question. 


On June 235, 1880, the governor of the State, acting under the author- | | 


ity conferred upon him by the State law of March 1, 1877, special laws _ 


of Minnesota, 1877, p. 257), executed. a. relinquishment to the United 
States of ‘all claim 16 this tract, on account of the enh in favor of 
_ Danelke, the present claimant. 


~The company in its appeal urges that: 


The State is a naked trustee, holding the lands for the specific purposes eet : 


in the granting act, i.e., the construction of the road, and is prohibited by the ex- 
press language of the eeanitin g-acts from applying them to any other pnirpose. The 
attempted relinquishment in Danelke’s favor is, therefore, a diversion of the tractin 


question to a purpose not contemplated by the granting act, and, hence, is TO penis 


tive and void. 

' The legislature of Minnesota having accepted the grant and assumed the trust upon 
the terms and conditions contained in the granting acts, was powerless, in the ab- 
- sence of the consent of Congress, to authorize such a relinquishment. The governor 
- of Minnesota was equally powerless to execute, and the land departinent of the United 
States to accept, the relinqnishment. | 


- The time for the completion of this road, even under the extension 
granted by the act of June 22, 1874 (18 Stat., #94), expired March 3, 1876. 
This time was extended by the State act of March 1, 1877 1 (supra), and, 
among other conditions imposed by the Act, the following is taken from 


- the 10th section: 


‘The Saint Paul and: Pacific Railroad Company, or any company or corporation. 


ra” 


taking the benefits of this act, shall notin. any manner, Tees or indirectly, aoduire 4 
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or Beenie seized of any ‘ight title, iatoueet cist or demand in or to any piece or 
parcel of land lying within the granted or indemnity limits of said branch lines of 
road, to which legal and full title has not been perfected in. said Saint Paul and Pacific 
Railroad Company, or their successors or assigns, upon which any person or persons’ 
have in good faith settled and made or acquired valuable improvements thereon, on 
or before the passage of this act, ‘or upon any of said lands upon which has beenfiled 
any valid pre-emption or homestead filing or entry—not to exceed one aanee ed and . 
sixty acres to any one actual settler. 


The entire road was not completed until in November 187 8, and, as 
held (syllabus) in the case of said company ag gainst Chadwick (6 L. De 
128): 

The company enn the terms fixed by the State legislature, in extending — 
the time for the construction of the road, relinquished its claim to lands occupied by 
actual settlers and authorized the governor uF the State to reconvey such lands to 

‘the United States. a 


The supreme court in the case of said company paint Gresik 
(139 U.S., 19), referring to the conditions in favor of settlers, imposed 
by the acts of June 22, 1874 (supra), and March 1, 1877 (supra), states: | 
_ While in this case no specific action was taken by Congress to work a forfeiture of 
the grant, or by the State, yet the continued possession and use of the property by 
the company were, in fact, subject to the condition that the rights of settlers upon 
the lands at the time should not be interfered with, where such settlements had been 
made in good faith, as was the case in the present instance. And it would be in the 
highest degree inequitable to allow the company to have all the benefits of the ex~ 
tension of time to complete its road, so as to avoid any forfeiture of its privileges 
and franchises, without at the same time holding it to the conditions affecting the 
rights of settlers upon the lands of the company, in consideration of which the 
extension was made, 

The company having failed a build the road. within the raguived ime, | 
in extending the time the grantor might impose a new condition... New | 
Orleans Pacific R’y Co. v. United States, 124 U. 8., 124. 

I am clearly of the opinion that by the relinquishment, executed by 
the governor under the act of March 1, 1877 (supra), the United States 
is re-invested with whatever title might have passed under the act 
making the grant, and I therefore sustain your decision, and direct that 
the listing by the company be canceled, as to the tract in question, and 
such steps taken as will protect Danelke ; in his rights under his settle- 


ment, 


TIMBER CULTURE ENTRY—EXCESSIVE ACREAGE. 
FRANK EATON. 


Where a timber culture entry exceeds one » hundred and sixty acres the excess must ; 
be paid for in cash, or relinquished, | 


| First Assistant Secretary Chandler to the Commisioner of the Geneval 
Land Office, May 3, 1892. | 


‘The land involved in this appeal is the NW. 4 of Sec. 2, T. 11 S., R 
21 W., Wa-Keeney, Kansas, land IStEChs i 
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The record shows that Fr ain EKaton made timber- oultur e entry of said 
ak containing 182.28 acres, November 29, 1878, and offered final | 


= - proof April 23, 1891, which was rejected by the focal officers on the — 
ground that itsimant refuses to make payment for the excess of 22.28 — 


acres, as ‘required by” your letter of March 26, 1880. Claimant ap- 
pealed, and you, by letter of May 9, 1891, affirmed. their decision, 
whereupon he prosecutes this appeal, Amine that you erred because 
_ the timber-culture act permits an entryman to take a quarter-section 
and does not specifically nen nate him to pay for the excess over one 
hundred and sixty acres. — 

The rule is well established that where an entry of .a quarter-section 
exceeds one hundred and sixty acres, the excess must be paid for in 
- cash, or relinquished. This rule is so well settled that it seems:to be 
a work of supererogation to discuss it. The entryman will be required 


to relinquish one legal subdivision of the land, or pay cash for the — - 
' . excess over one hundred and sixty acres. | E 


_ Your judgment is modified to this extent. 
| PRACTICE--MOTION FOR REVIEW. 
DRAKE ET AL. v. BUTTON (ON REVIEW). 
| A review will not be granted on the motion of a stranger to the record. 


* Secretar’ y Noble to the Commissioner of the General Land Opie, ay 
3, 1892, . 


This feta is filed by Albert B. Robertson, praying for a reconsider- 
‘ation and review of the decision of the Department of January 2, 1892, 


in the case of E. P. Drake and E. W. Sargent v. A. G. Button a4 1. = 


_D., 18), so far as it affects the E. $ of the BH: 4 of Sec. 34, T. 93 N., RB. 
48 W., Des Moines, Iowa. 

| The case sought tobe reviewed came batons the Departncul upon 
;he application of Drake to perfect title to cer tain lands purchased from. - 
the Sioux City and St. Paul Railroad Company, under the 4th section 
- of the act of March 3, 1887 (24 Stat., 556). Button claimed part of the 
land embraced in said application by virtue of the homestead entry, - 
and thereupon a hearing was ordered to determine the rights of the 
parties to said controversy. It was held that Drake, being a bona jide 
- purchaser of said lands from the railroad company after the lands were 
» patented to the State for the benefit of said road, and prior to Septem. 
ber 12, 1887, when they were restored to the public domain, had the 
Tight do perfect title to the same, and was entitled to have patent issued 


: therefor. The claim of Button was not initiated until March 5, 1888, 


when he made homestead entry of part of said tracts. 
_, - Robertson alleges that he made pre- emption filing September 12, 1887, _ 
a for the B. 4 of the BE. 4 of See. 34, T. 93 N., BR. 48 W. » Des Moines, Towa, | 
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alleging settlement April 21, 1837, and that said land is embraced 1 in the» 
application of Drake. He was. Tore Duy to the record in the case of 
‘Drake et al. ». Button, but, in view of the fact that the decision is in con. 
flict with his claim, he asks that a rehearing may be granted, and that 
he may have the opportunity of showing the priority and legality of his 
claim and entry, and the existence of such claim prior to that of Drake 

Thismotion must bedenied, for the reasonthat Robertson is a stranger 
to the record, and has no right to ask for a review of said decision. 
Charles Hotaling, 3 L. D. 300. He contends that the hearing was or- 

dered on the application of Button, and was intended only to go tothe 
status of the land claimed by him; that-he (Robertson) was not men- 
_ tioned in the order, and no notice having been given to him, although 
his filmg was of record, it is evident that the Commissioner did not 
consider him a party to the case. If Robertson was not a party to the — 
record, or was not bound to appear and defend his claim upon the hear- 
ing ordered on the application of Button, he would not be bound by the 
decision. Whether he was bound to appear and defend upon that hear | 
ing is not necessary to determine on this motion. If he was not bound 
by the decision, he has clearly no right to ask for a review of it. Fur- 
thermore, he does not show that there was any error in the decision of 
_. the Department in the case of Drake et al, v. Button. : 

He states that in promulgating the decision of the Department the 
local officers were directed to notify him that he would be allowed thirty — 
days within which to show cause,why his entry should not be canceled.., 
If he can show that no cause exists his rights can be protected, without 
reviewing or revoking the decision in the case of Drake v. Button. 

The motion is denied. 


—— Ny 


PRACTICE—APPEAL—OKLAHOMA LANDS—TOWWNSITE EN TRY. 
HENNESSEY TOWNSITE. | 


An appeal will not be entertained in the absence of notice thereof to adverse parties. 

A homestead entry, not made in good faith for a home and for agricultural purposes, — 
but made with the intent to use the whole or a part thereof as a townsite, is in- 
valid in its entirety, and the invalidity can not be limited to particular tracts 
embraced within said entry, either by a subsequent purchase of a portion of the 
land under section 21, act of May 2, 1890, or by the relinquishment of the part 
used for townsite purposes. 


Seer etary Noble to the Commissioner of the General Land Office, May 4, 
1892. 


I have considered the case of the townsite of Hennessey involving the 
SW. 4 of NE. 4, the SE. 4 of the NW. 4, the NE. 4 of the SW. 4, and 
the NW. 4 of the SE. 4 of Sec, 24, T. 19 N., R. 7 W., Kingfisher, Okla- 
homa, on appeal by J ae WwW. Cr Seti from. your decision of October 17) 


1891, ° | ‘ 
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The. loear officers report that due notice of your. deeieGae was served 


"on Creech and that he was allowed ten days in which to appeal. The 


appeal was filed in the local office November 20, 1891. - The'local officers — 


do not state the date the notice was ‘given, put it 18 assumed the apps | 
was filed in time. 2 
On December 21, 1891, Tr. G. Cutlip, attorney a the townsite occu- 


_ pants, filed a motion to dismiss sald appeal on the ground that no no- 
tice of the same had been filed on the opposing party. The townsite _ 


occupants were opposing parties and were entitled to notice of appeal. 
As this was not given, said appeal must be dismissed under rules 93 
‘and 99 of the rules of practice. i 


No appeal has been taken from your findings in relation to the other _ 


__ three forty acre tracts, and the same have become final. 

On account, however, of the principles involved, it will be necessary © 
to discuss the case at some length, and during the discussion reference 
will necessarily be made to the claims of the various parties. 

The records show that on April 23, 1889, section 24, T. 19 N., R. d W,, 
was covered by the following homestead entries,” to wit: 

‘John A. Blaiz’s for the SE. 4; Canada H. Thompson’s for the SW. 4 
Jacob U. Shade’s for the NW. 4; and John W. Creech’s for the NE. z 
On October 23, 1889, Blair relinquished his entry for the SH. 4 and - 


on the same day J ohn Tp. Baldwin made homestead entry for the ane oO 


tract. 

On February 21, 1890, John P. Jones, peGig: as mayor of the townsite | 
ot Hennessey, inde application to enter the SW. 4 of the NH. 4, the © 
SE. 4 of the NW. 4, the NE. 4 of the SW. 4 and the NW, 4 of the SE. 4 
of said section 24, foanahiy and range above mentioned, Among the 
statements made in the application, are the following, 


That the town of Hennessey was first opened for settlement and occupied for pur- 
poses of trade and business on June 25, 1889, under the control and management of 
_ the Hennessey Town Company, an organization formed for the purpose of speculating 
. in town lotsin Oklahoma. ... . . . .Thatsaid company, with the consent of the 
four original homestead entrymen, Saieed the land applied for as a townsite to be 
— surveyed into lots and blocks, that it negotiated, through its agent, sales and 
_ leases of lots to the amount of about $10,000; that on or about January 1, 1890, the 


citizens of the town were informed that the joa company was an illegal organiza- 


tion and that neither it, nor the homestead claimants could acquire title to the land 
thus surveyed and sold; they therefore petitioned the mayor and town council to 
make the townsite application, and refused to in any way further recognize or to be 
controlled by said company; that Hennessey is on the line of the Chicago, Kansas _ 
and Nebraska Railroad and that parties connected with the management of said 
- road are also members of said town company, of which it is believed, the original 
homestead entrymen are also members, from the fact that they have never objected 
tothe survey and occupation of the lawl for townsite purposes, and have themselves 
negotiated sales of lots in said town. to divers parties; that said town has a popula- 
tion of over two hundred and that its business and improvements are suiiicient to 
eS warr ant it in making application for the land sought. 


The townsite application Was rejected by the local officers. 
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Various affidavits of contest were filed against the homestead entries 


alleging that the same were illegal and fraudulent; that they were made 
for speculative purposes and that the entryman had consented -to the 


use of the land for townsite purposes, etc. 


In view of the sworu statements contained in the townsite application, 
and the charges made by the individual contestants, hearings were or-— 
dered in each case under instructions from your office, after due notice 


to all parties in interest. 


On the day of hearing, John T. Baldwin appeared and relinquished 


his claim to the NW. 4 of the SE. 4 of said section 24. Said forty acres 
therefore becomes subject to entry manic: the townsite law of Oklahoma, 


and will become subject to the jurisdiction of the proper board of town- 
site trustees. 

After the hearing involving the SW. 4 of the NE, t of said section 24). 
embraced in the homestead entry of J ohn Ww. Cr seeks the local officers 
found that the charges preferred that said Creech ‘inde his homestead 
entry for fraudulent and speculative and townsite purposes, and that he 
consented to the sale of town lots, etc., were true, and recommended that 
his entry be canceled. Youaffirmed their action, and by failure of appeal, . 


in due form said decision has become final. I will say, however, thatI 
think the decision was fully justified by the evidence submitted, Said 
tract of land therefore becomes subject to entry under the townsite laws 
of Oklahoma and will be pane to the jurisdiction of the proper: a | 
of trustees. | 


So far as the remaining tr acts of land, viz., the SH. 4 of the NW. 4 
and NE. + of the SW. 4 of said section 24, inalided in tie townsite es 
plication, : and which are embraced in the Temecnad entries of Canada 
H. Thompson and Jacob U. Shade, are involved, it appears that on the 
day appointed for the hearing, the mayor of Hennessey, by authority 
of what purported to be the city council, filed a motion to dismiss the - 
hearing, which motion was entertained by the local officers. Certain 
citizens, however, protested against this action on the part of the town | 
authorities, and a further hearing was ordered with notice to all parties. 
At this hearing no evidence was submitted in opposition to the home- 


_ Stead entries, but Thompson and nae introduced evidence in support 
of their claims. | 


From the evidence submitted it appears that these entries were 


- legally made; the charges of fraud, illegality, and speculation on the — 


part of Thompson and Shade are not sustained, Said parties have 


' applied to purchase said tracts of land for townsite purposes under the © 


provisions of section 22 of the act of May 2, 1890, at $10, per acre. 
The local officers recommend that these applications be granted and 


- you approve that recommendation, and your decision on that point iS‘ 


affirmed, and said applications will be duly considered. 
The case might properly be closed at this point, were it not for the 
fact, that in your decision certain Drpposiens are SEALOD, which in my 


opinion, demand consider ation. 


. ~ 
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Tt was beld in ‘the Orlando Townsite case (13 L. D., 99), that a duly — 


: Teuntiiied homestead entryman, who was qualified to make final home- 
_ stead entry and receive a patent for his lands, might enter that portion : 
— used for agricultural purposes under the provisions of section 21, of the 
_ act. of May 2, 1890 (26 Stat., 81), and that portion used for townsite. : 
purposes aader the provisions of. section 22, of the same act. _ | 
Thompson. and Shade have each made a cash entry for the one hun- 
- dred and twenty acres not used for townsite purposes, under section 21 : 
of the act of May 2, 1890, and now apply to make another cash. entry for. | 
forty acres under scotion 22 of said act. You say— : . 


In other: words, the cash entries, for the one hundred and twenty acres each, of | 
Shade and Thompson, respectively, as completely separate the tracts covered thereby 
from the respective tracts applied for by them as apart of the townsite of Hennessey, 
as the above stated relinquishment of John W. Creech separated the one hundr ed and: 
7 twenty acres covered thereby from the forty acres stil] claimed by him.and which is a_ 
part of said townsite. The invalidity, if such it should be finally found to be, of their 
- respective homestead entries, as the result of using or consenting to the nse of a por-- 
tion of the same for townsite purposes, which invalidity would have extended to the 


- whole of said homestead entries, has, by means of said cash entries, been limited or 


restricted to the portious of the homestead. entries ap pUed for: Dy said entrypian as. 
‘portions of the townsite of Hennessey. | 


There certainly is nothing in the Orlando townsite decision tien jus. 


tifies, or in any manner sustains.such a conclusion, and Tam unable to 
' See anything in reason that will justify it. 


It was said in the Orlando Case i— 


The very foundation of a final commuted cash entry is good faith. This principle . 7 
is so well established that the statement requires neither the Spree of an argument, 
nor the citation of authorities, 


and of necessity, in making an entry of various legal subdivisions’ the : = 
— good faith must extend to each and every legal subdivision. ig 
An entry may be valid for one subdivision and invalid for another; rs 
_ this may result from the fact that one subdivision is not subject to entry, 
or it may result from the fact that the applicant is disqualified from en- 
tering one tract, as in the case of a man who is entitled to make al 


additional entry of forty acres, but- who makes an entry, of eighty acres, . 


; the entry is valid for the one legal subdivision butinvalid for the other. 
Your proposition is’ substantially this: That a man who is legally 


. ‘qualified to make a homestead entry of one hundred and. sixty acres, oo 


can, by violating the law under which he made the. entry, disqualify. 
himself from perfecting title to said tract, but that if the acts consti- 


tuting the disqualification are confined to alegal subdivision, he may 


| perfect title to the remaining subdivisions, or In other words, you hold — 
that, admitting Thompson and Shade had made their entries for spec- 
ee purposes and for the purpose of establishing a townsite and had 
— used forty acres for that purpose, the fact that they had been allowed to - 
perfect title to one hundred and twenty acres as agriculturallandunder | 
‘section 21 of the act of May 2, 1890, would limit their disqualifications _ 
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and disabilities to the forty acres thus illegally entered to be used fo 
townsite purposes. The result of this contention of course, is that the 


cash entries for the one hundred and twenty acres are legal, whatever 


might be the finding as to the remaining forty acres. You advance no © 
-argument in support of this proposition, and I am unable to formulate 
any in support of the same. 

It is sufficient to say that it can not be admitted as a eortect doctrine 
to govern in the adjudication of cases. Had the charges against. the 
original entries of Shade and Thompson been sustained, their cash — 
entries for the one hundred and twenty acres, would have been illegal. 
_ Upon the relinguishment, by John T. Baldwin, of the NW. 4 of the | 
SE 4, the land applied for by the townsite occupants, he was allowed 
to make cash entry for the remaining one hundred and twenty acres 
embraced in his homestead entry. Discussing said entry you say,— 

It now remains for me, before concluding this decision, to consider the charges 


contained in the affidavit of contest filed by Norman R. Frishkorn against cash entry 
No. 15 of John T. Baldwin. These charges consist first, of an allegation to the effect 


. that the north-west quarter of the land covered by Baldwin’s homestead entry was. 


. occupied as a part of the Hennessey townsite at the date said entry was made of 
record October 23, 1889; second, that a few days subsequent to making his cash 
entry of the remaining one hundred and twenty acres, he subdivided a portion thereof | 
into town lots. The first of these allegations was virtually admitted by Baldwin and 
he at the same time cured the resulting invalidity of his homestead entry by relin- 
quishing the forty acres thus occupied as hereinbefore stated. The second allega- 
tion, if admitted, could in nowise affect Baldwiu’s cash entry No. 15, unless accom- 
panied by the admission of proof that it was his intention to use the land or some 
portion thereof for townsite purposes, at the date of making said cash entry. 


Frishkorn has taken no steps to set aside your judgment and it is 
presumed he has acquiesced in your action. But the doctrine an- 
nouneed, and which seems to be the rule of your office, can not be 
acquiesced in as correct. The validity of Baldwin’s cash entry for the 
one hundred and twenty acres, depends upon the validity, so far as the _ 
motive is concerned, of his original homestead entry for the one hun- | 
dred and sixty acres. His motive in making the original entry and not - 
his motive in making the final cash entry, must control. If he took the 
original one hundred and sixty acres with the intention of using a por- 
tion of it, viz., forty acres for townsite purposes, his entry was illegal 
and could not be validated by a relinquishment of the said forty acres; _ 
and this principle must control in the adjudication of cases. To hold 
otherwise would be to encourage persons to make illegal entries, with: 
the assurance that if detected, they might relinquish a portion of the 
entry and perfect title to the balance of the land. | 
| This doctrine is not intended in any way to interfere with the right 

of a party to relinquish a portion of his entry and perfect title tothe 

balance, provided the entire original entry was made in good faith; the - 
good faith of the entryman in making the original entry, is the me by 
which the subsequent entry or entries must be Jndg ed, and upon which 
they must stand or fall. 
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The papers in the case are herewith- returned, and you will Piece 
the proper board of townsite trustees to take the necessary steps to 
7 poet title to that. come of land subject to townsite entry. 


7 SOLDIER'S APPS aE HOMESTEAD—SECTION rer ACT OF MARCH 35. 
; 1891. 


UNITED STATES 2, . Coonsy. 


. The confirmatory pr rovisions of the body of section 7, act of March 3, 1891, extend to al. 


- - gsoldier’s additional homestead Eo Pee upon service in the Missouri Home: oe 


Guards. 


First Assistant Secretary Chandler to the Commissioner of the General | 
Land Office, May 4, 1892. | 


- [ have:considered the motion of John Bratt, transferee, in the case of 
the United States v. Samuel C. Coonsy, asking to liave said case dis- 
posed of under section 7 of the act of March 3, 1891 (26 Stat., 1095). — 
The record shows that Coonsy made additional. soldier’s homestead 
entry on September 6, 1886, for the tract in question, to wit: N 4 of 
NE 4 of Sec. 34, T. 17 N., RB. 36 W., North Platte Jand office; Nebraska, 
and paid for the land and received final certificate No. 1144 therefor. 
On the same day he sold and conveyed the tract to Theodore F. Barnes, | 
— who in. turn sold and conveyed it together with other lands to John — 
_ Bratt. | 
On December 8, 1888, said entry was held for cancellation “as illegal, 


being based upon service performed in the Missouri Home Guards, the oa 


‘members of which organization are not entitled to the benefits of Sec- 
tion 2306 Revised Statutes United States.” 

An appeal was taken from said order to this Department, and was 
pending hereon March 3, 1891, when the act above cited was approved. 
John Bratt, claiming to be transferee and present owner of the tract,. 


has filed this motion. - 


It appears from the above statement of facts that the entry in ques- — 
tion was made on September 6, 1886, and that the tract was sold after. 
said final entry and prior to March 1, 1888. No fraud has been found 
against the purchaser. These facts show, prima facie, that the case has ~ 


7 . all the elements required to brin g¢ it within the provisions of section 7 : 7 


of the act of March 3, 1891. 
~ You are theretore direeted to call on 1 the transferee to farnish afoot - 
as required by the letter of instructions to chiefs of divisions, dated: 
“May 8, 1891 (12 L. D., 450).. After receiving this proof, you will ad- - 
judicate the case in the light of the act and instructions above cited. 
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‘SALE OF ISOLATED TRACT—-SETTLEMENT RIGHT. 
| Joun M, NETTLEs. 


An order for the survey, and public offering of land as an isolated tract, precludes 
_ the allowance of a pre-emption filing therefor, tendered by the applicant for 
survey, and based upon an alleged prior settlement right. 


Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 4, 1892. 


{aim in baboon of your letter of July 9, 1891 jnenitae the Spee 
of John M. Nettles from your decision of December 12, 1890 rejecting 
his application to file pre-emption declaratory statement for lot 3, Sec. 
3, T. 37 8., R. 41 E., Gainesville, Florida, land district. 

Lt anpeers from the record and the amdavits of the applicant, that 
he went upon this land in October, 1889, cleared a few acres and planted 
them to bananas. The land is an. island in Indian River in said section 
.38, and contains about forty acres. In April, 1890, he applied to have 
the island surveyed, and on May 8, 1890, the Secretary of the Interior, 
‘on examination of the case, found that this island was about two and 
one half feet above high water mark; that it contained about forty 
acres and was fit for agricultural purposes; that there were about five 
hundred banana plants on it, and a house fourteen by sixteen feet, 
value about three hundred dollars, mace by Nettles, and that notice 
‘had been given the owners of the main land opposite the island of said 
-application for survey. Thereupon, you were directed to contract for 
a survey of the island, and it was directed in said letter (Vol. 91, p- 
125, L. and BR.) “ That when said island has been surveyed it shall be 
offered at public sale as an isolated tract under section a of the revised | 
statutes.” . 

I do not find in the papers before me any reason for fecalens that 
letter, or revoking the order therein made. The applicant went upon 
the island, taking the risk of the owners of the main land claiming it. 
He asked to have it surveyed as an isolated parcel of land. He now 
Says substantially that it is of such value that he is unable to pay for 
it what others are willing to pay because, inferably, of its great value. 

None of these reasons will warrant the Department in revoking its 


7 former order. This case is similar to that of Luther K. Madison (12 L, 


D., 397), and under the rule there laid down Nettles’ application was’ 
properly rejected. Your decision is therefore affirmed. 


Gee wa 
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PRE-EMPTION FILING-MARRIED WOMAN. 
BROWN ». NEVILLE. 
A married woman, living apart from her husband under a voluntary agreement. of 


separ ation, 18 not qualitied to file a pre-emption. declar atory statement. 


Fir st Assistant Secretara y Chandler to the Commissioner of the Gener al. 
ie? Land Office, May 4, 1892. a 


The land involved in the controversy between the parties to this - "0- — 


ceding, is the NE. 4 of Sec. 3, T. 24.8., RB. 9 W., Las Cruces land. dis- 
trict, New Mexico. 

eaci filed his pre- re declaratory statement for this tr act o on 
the 9th of August, 1887. On the 24th of that month Mrs. Neville filed 
_ her declaratory statement for the same tract, alleging settlement on 
the 17th of October, 1886. A few days after his filing Brown under- 


took to take possession of the land, and erect a house thereon. Thishe | 


was prevented from doing ‘by Mrs. Neville. He alleges that she threat- 


~ ened him with bodily injury, and with death. Not wishing to encoun- - 


_ ter either, he filed an affidavit of contest, alleging that Mrs. Neville was © 
not a qualified pre-emptor at the date of het filing, for the reason that 
She was a married woman, and that she. had peevOUny exhausted her 
pre-emption rights. 3 

A hearing was therenpon order ed, which took place at the local office. 
on the 17th of January, 1888, at which both parties submitted evidence. ~ 
This was followed bya decision by the register and receiver, on the 17th 


of March, 1888, in which they recommended the cancellation of the 


pre-emption doclaratory statement of Mrs. Neville. This decision not 
being satisfactory to her, she filed a motion for rehearing, which was _ 
overrnled, and on the 18th of April, 1888, she filed an appeal, specitying 2 ge 


all the Aniinigs of the local officers as errors, and again asking for a 


rehearing. There was no evidence of service of this appeal upon the 
opposite party, and in your decision of the whole case, made on the 25th . 
ot September, 1890, you dismissed the same. S 
| While her appeal was. pending before you, she Spalted to make hore. ee 


stead entry for the land. This application was made on the 11th of oo 


January, 1890,and was rejected by the local officers, for the reason that 
the land was covered by soldiers’ additional homestead entries. she 
_ appealed from ‘such decision and in your decision of September 26, 
(1890, you sustained the action of the local officers in rejecting ee _ 
homestead application. An ane from yous decision, brings the case 


_: before me for consideration. : 
_ The appeal consists of nine statements of fact which she asserts her 
ability to prove, and concludes with the assertion that your decision is _ a 

contrary to the law and the evidence. Itdoes notconform to the rules 


of practice of the Department, but I have nevertheless examined. the 
record in the case, and have concluded to decide it upon its merits. 
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The record contains certain affidavits by different parties, and letters, 


or statements in writing, by the register of the land office atConcordia, 
Kansas. All of these bear date subsequent to the hearing before the 


local officers at Las Cruces, and can not: therefore properly constitute 
the basis for a decision in the case. 
'~ The declaratory statement of Brown was canceled by sSiuaieiment 

on the 28th of August, 1888, and the appeal of Neville from the decision 
of the local officers Pecommncncing the cancellation of her pre-emption 
filing, having been dismissed by you, upon the authority of Bundy Ur. 
Fremont Town Site (10 L. D., 59+), the only question before me is.as to 
her right to make homestead entry for the land on the 11th of January, 
1890, which depends upon her right as a pre-emptor when she filed for 
the same, in August, 1887. 

_. From the record it appears that she occupied the land on the time 
she made settlement thereon, in October, 1886, up to the time that she 
sought to make homestead entry therefor, and cerca soldiers’ additional 


. - homestead entries, made for the land between those dates, would be 


held subject to a) rights which her pre-emption filing conferred upon 
her. | 
The fact was both established by the evidence, and admitted by the 

defendant, that she was married to James Neville, at Silver City, New 
Mexico, on the 20th of October, 1886. She also testified that her hus- 
band was still living, although they were not living together, they 
_ having voluntarily agreed to live separate and apart. It is clear, there- 
fore, that at the time she made her pre-emption filing, she Was rot & 
. widow, or a single person. As to age and citizenship she was within 
the rule, but was she the head of afamily? If not, she was not a 
qualified pre-emptor when she filed her declaratory statement. Ii her 


filing gave her no rights to the land, it is free from all claims after the 


cancellation of the declaratory statement of Brown, and her application 
to make homestead entry therefor, subsequent to the soldiers’ ad- | 
ditional homestead entr ies, was properly rejected by the local ec 
and their action was properly approved by you. 
In Giblin v. Moeller’s Heirs (6 L. D., 296), it was held that “‘ pr oof of 
temporary absences on the partof the hasbatd: and of non-cohabitation - 
for a year, would not warrant the allowance of a timber culture entry 
to a married woman, claiming the right as a deserted wife and head of 
a family.” In Willard v. Hashman (13 L. D., 579), it was laid down as» 
a correct legal proposition, that where the Hasband is of sound mind, 
not convicted of crime, nor restrained of bis liberty, the law recognizes. | 
him as the head of the family. To emphasize that proposition in that 
case, it was added that should the wife voluntarily leave the home of | 
the husband, and establish for herself a home elsewhere, she would not 
_ become the head of the Ny) even though she took their children - 
with her. 
In the case at bar, the proof is that the separation between Mrs. 
Neville and her husband was a voluntary one. There is no suggestion 
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of desértion on his part, except her testimony that he did not saint eee 


her after their agr eement to live apart from each other. Neither is 
there any evidence as to how long such separation was to continue. 
- She is therefore not brought within the rule which allows a deserted ~ 
wife to make filing or entry for public land, and the doctrine laid down — 
in Willard v. Hashman must be .applied to the case. The result is,: 


_. that she was not a qualified pre-emptor when she filed her pre-emption a 


declaratory statement, and she acquired no right to the land by. such | 

- filing.. | 
_After the cancellation of Brown’s filing the land was free from all 

legal claim, and the applications to make soldiers’ additional homestead 


entry. therefor were properly allowed, and her subsequent homestead — 


application was properly rejected. The decision appeared from is there- _ 
"fore affirmed. : 


PRIVATE ENTRY—NON-MINERAL AFFIDAVIT—PAYMENT. © 


MENDENHALL ® HOWELL ET AL, 


An application to minke private entry should not be accepted, and held, with time | 
- allowed for the applicant to examine the land and file the requisite non-mineral 
affidavit, but, in the absence of any intervening adverse claim such action does 
not defeat the right of entry. 


The non-mineral affidavit may be made by the attorney of the applicant. | 


‘The receiver may properly accept as payment a deposit of money in a etene c 
_ depositary, where a large amounti 18 involved. 


First Assistant Secretary Chandler to the Commissioner of the General | 
7 Land Office, May 4, 1892. 


I have deasidered the case of W. J. Mendenhall v». W. A. Howell and 
Walter D. J acoway, on appeal from your decision of January 12, 1891, 


involving the validity of cash entries for the E. § of the SE.4 and N, i: -_ 


of Sec, 6, 8. sof NE. dand 8. 4, Sec. 10, and N. fof SE.4and Nd, 
Sec, 14, T. 4 N., BR. 21 W., Dardanelle land district, Arkansas. - 


April 29, 1887, J ee filed application for a ness tract of Jand in- | 
eluding the above described tracts in controversy, but as the applicant . 


did not have sufficient knowledge of the land to execute the non-mineral 
affidavits for the same, the local officers accepted and held the applica- | 
tions allowing the party ten days to examine the land, make the re- 

quired non-mineral affidavits and perfect his entries. Lt appears that — 
-on May 9, 1887, W. A. Howell filed in the local office an application to — 

make on entry for the E. 4 of SE. 4, and N. 4, Sec. 6, town and range 
_ as above, which in view of the fact that the ten days had expired, the 
register allowed. William D. Jacoway, father of and attorney for the 
- defendant, proceeded to and examined the land, and on the morning 


of May 13, 1887, the defendant filed the non mineral affidavits required, 


| male by fis pee at the same time on account of the lar ge purchase 
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¥ amounting to about $30,000 an arrangement was made that the money 
be paid into the First National Bank of Little Rock, Arkansas, a g0v- 
ernment depositary, to the credit of the receiver. 
. On May 14, 1887, duplicate receipts were issued to Walter D. Jaco- 
way who. made endorsement thereon in favor of one Logan H.. Roots, 
and left them in the hands of the receiver for delivery to Roots. On 
the following day the receiver, to assure himself that the money had 
been properly deposited, visited Little Rock and after ascertaining that 
the proper amounts had been deposited in said bank by Roots, as also 
said Howell, he delivered to them the duplicate receipts. 

On May 14, 1887, W. J. Mendenhall, the contestant, made application 
to enter the lands in question, which was rejected on the 21st of the 
same month by the local officers, on the ground that the lands were 
already embraced in the entries of Howell and Jacoway, whereupon the 
contestant appealed and at the same time forwarded to you a petition ° 
asking for a hearing alleging that he was the first legal applicant. for 

the land, that the receiver was a relative of one of the defendants, and 
was allowed to file non-mineral affidavits, executed by his attorney and 
that the receiver issued final receipts to Jacoway and Howell, weeks 
receiving the money in payment. 

- Under date of June 30, 1888, you directed that a aac be. allowed. — 
with due notice to all parties and in view of the charge of favoritism 
shown on account of the relationship of the receiver to one of the de- 
 fendants, that the testimony be taken before some qualified officer not 

- connected with the local office. ‘ 

John B, Crownover, a notary public in Dardanelle was designated to 
take the testimony, and after several postponements, all parties con- 
senting thereto, the hearing was concluded January 19, 1889, and on 
the 24th of the same month, the local officers decided adversely to the 

contestant and so advised all parties in interest. Contestant appealed 
and under date of January 12,1891, you affirmed the decision below. 

Contestant again appeals, and alleges error in holding that the local 

officers were justified in allowing applicant Jacoway ten days from date 

of filing to complete entry; 2d, That non-mineral’ affidavit could be 

made by any person other anthe applicant; 3d, That money deposited 

in a bank used as a United States depositary is a sufficient tender of 
‘money in payment of government lands; 4th, That you, after deciding 

that the local officers had no authority to allow ten days, etc., stilt 

allowed the rule to stand in this case. 

The record in this case shows that the defendant J acoway nti ap- 
plication for these lands April 29,1887; that not being prepared. to 

make the non mineral affidavit, he was allowed ten days to examine the 
land, furnish the necessary atidavit and complete the entries. Although 
I do not think that such a practice should be established by the local 
officers, yet in the case under consideration the non-mineral affidavits — 
were filed and the entries completed before the Mendenhall application 
was made. The only objection I can see to the ten days’ rule adopted 


r aa = 
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by tl the local officers, 3 is that during that period it withheld the land from i? 


- entry by other legal applicants, which is an unfair advantage, but in 


the case under consideration, Mendenhall did not make.his application: - 


until several days after the ten days limit had expired, therefore he was. 


in nowise harmed by the rule; furthermore, it does not appearthatthe - - 


local officers gave to J sees any undue preference outside of the rule | 


’ _ referred to, as on May 9, 1887, after the ten days had expired and prior i: = 


to the completion of the Jacoway entries, W. A. Howell made a cash — 
application tor a portion of the land in. quesHon: which was eomeay 
allowed. 
- In relation to the fasatan of : depositing the money in a bank tea : 
of paying the same direct to the receiver, I am satisfied that under the 
circumstances and in view of the large amount involved ($30,000), the 
course of the receiver was eminently a proper one to pursue, especially — 
when we take into consideration that the bank in question was a. goy- 
ernment depositary; furthermore, it is shown that the receiver did not 
turn over the duplicate receipts for said entries until he had been assured. 
that the money in question had. been properly deposited ay ect to lis 7 
order. 
Regarding the 2d specification of error, Jacoway, the applicant, ap- 
pears to have been ignorant of the lines of survey and it would have 
been somewhat difficult for him to have informed himself thereof, hence 
under these circumstances, I know of no reason why the non-mineral | 
affidavit should not be furnished by his father, who was also his attor- 

“ney in the case and as it appears was well acquainted with the lands in 
controversy. | 

Again as these lands were open to seiewts entry by any qualified per-_ 
--gon and there is no restriction in law as to quantity or evidence required 

as to what use the purchaser intends ta make of the lands, I see noth- | 
ing wrong in the fact that Jacoway purchased these lands for,the. use 
and benefit of Logan H. Roots, who if he had so desired, could have 
made the entries himself. I fail to find anything in -the record of this — 
case that sustains even a suspicion against the official integrity of the 
receiver, and I am satisfied that both officers have conducted the trans- 
pou with a spirit of fairness towards all concerned. | | . 
With this view of the case your decision is affirmed. 


SIOUX INDIAN LANDS~ALLOTMENT. 
. INSTRUCTIONS. . 


yee selections have been received in the local office under the’ provisions of sec- 
| tion 13, act of March 2, 1889, and there are no prior valid claims thereto, the ° 
lands should be duly allotted, and in. the event of the allottees death, prior to 


‘the approval of the allotment, part should issue thereon in accordance with = | 


section 8 of said act. 


Secretary Noble to the, Commissioner of Indian Affairs, May 35, 1892. 
I acknowledge the receipt of your communication of 15th ultimo, i in 


7 _ which you request to be advised as to whether allotments should be 
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made to Indians of the Sioux Nation who had died since eens with 
the provisions of the 13th section of the Sioux act of March 2, 1889» 
{25 Stat., 888), as to election and filing théir applications in the. ee 
land office. 

In response thereto, I transmit herewith copy of an opinion of 28th 
ultimo from the Honorable Assistant Attorney General for the Depart- — 
ment of the Interior, wherein it is held “that where selections of land — 
have been received in the local land office under the provisions of said 
section thirteen of the act of 1889, and there is no prior valid claims 
_ thereto, the same should be duly allotted and in case of the death of 
- the aliottees prior to such approval patents should issue as. pogmrea in 

- section eight.” 

Concurring in the views of the Hon. Assistant Attorney General, I 
have to direct that the same be carried into effect by appropriate ac- 
tion. 


OPINION, 


Assistant itor ney General Shields to the Secretary of the 2 Tatertor, April 
28, 1892. 


I have the honor to acknowledge the receipt, by reference from. the 
Hon. Acting Secretary Chandler of the 18th instant, of a communica- — 
tion from the Acting Commissioner of Indian Affairs relative to allot- 
ments upon the Sioux Indian reservation under the provisions of sec- 
tion 18 of the act of Congress approved March - 1889 (25 Stat., 888, 
$92), , 
In said communication it is stated that certain Taaiens of the Sioux | 
Nation recorded their elections with the United States Indian agent of 
_ the proper agency to take allotments within the ceded Territory and ap- 

plied td have certain tracts of land allotted under said act; that said 
applications were filed in the proper local land office, and the register 
thereof duly certified that said lands were free from any prior adverse 

rights or claims; that on March 22, 1892, the special allotting agent ad- 
_. vised the fadian Office that two of said Sonica had died since com- 

_ plying with the provisions of said act and the parents of said children. 
‘demanded that said allotments should be made for their use and ben- — 
efit. 7 4 8 
The attention of the Department is called to its communication, dated 
' August 21, 1889, relative to the general allotment act of February 8, 
1887, (24 Stat. 388) in which the opinion was expressed that said act did 
not intend that allotments should be made to members of: any class 
‘not in being at the time the allotments are actually made,” and. the 
Acting Commissioner requests ‘‘ to be advised as to whether deceased - 
- Indians of the Sioux Nation who belonged to the class herein referred 


to should have allotments made to them upon the ceded lands of the 


- 


Sioux Reservation.” 
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“By said reference my opinion is asked ‘Son the matter herein pre- 

- sented. ” 
The first section of said act of 1887, provides among other things that 


“To each other single person under eighteen years now living or who 
may be born prior to the date of the order of the President directing an. 


ee allotment of the lands embraced in any reservation one sixteenth of a 


section.” This provision is carried into section steht of said act of 
1889, totidem verbis. — 

Section 11 of said Sioux act of 1889, provides (inter alia), 

That upon the approval of the allotments provided for i in this act by the Secretary 


of the Interior, he shall cause patents to issue therefor in the name of the allottees, 
- which patents shall be of the legal effect, and declare that the United States does — 


_ and will hold the lands thus allotted for the period of twenty-five years, in trust for _ 
the sole use and benefit of the Indian to whom such allotment shall have been made, 


or, in case of his decease, of his heirs according to the laws of the State or Territory 
where such land is Tocated, and that at the expiration of said period the United 
States will:convey the same by patent to said Indian, or his heirs, as aforesaid, in 
fee, discharged of said trust and free of all charge or incumbrance whatsoever, and 
. paténts shall issue accordingly. 


By Section 13 of the same act it is declared, 


That any Indian receiving and entitled to rations and annuities at either of the 
_ agencies mentioned in this act at the time the same shall take effect, but residing 
‘upon any portion of said Gréat Reservation not included in either of the separate 
reservations.herein established, may, at his option, within one year from the time 


; when this act shall take effect, and within one year after he has been notified of his | 


said right of option in such manner as the Secretary of the Interior shall direct by 
recording his election with-the proper agent at the agency to which he belongs, have 
the allotment to which he would be otherwise entitled on one of said separate reserva- 
tions upon the land where such Indian may then reside, such allotments in all other 
respects to conform to the allotments hereinbefore provided. 3 


In the case presented it appears that the Indians made their abel | 

cations as required by law, which were received by the local officers 
who certified that there were no valid prior rights thereto. The Indians 
had done all that was required of them, and the fact of their decease 
after the acceptance of their selections cannot, in my judgment militate 
against the right of their heirs to the land selected by them. Besides 
said section eleven expressly provides for the issuance of patent upon — 
an allotment where the allottee has died after the allotment and prior to 
the issne of patent thereon. The trust patent is for “the sole use and 
benefit of the Indian to whom such allotment shall have been made, or 
in. case of his decease, of his heirs, and after the expiration of the trust, 
a patent.is to be issued “to said Indian or his heirs as aforesaid in 
fee.” 

Nor is this view in ponies with the departmental decision referred 
to. relative to allotments under the act of 1887. In that case, there had 
_ been no selections made, and no applications filed in the local office as 
- required by law, and the Acting Commissioner in his letter of August 


20, 1889, says “ Heads of families and single persons over 18 are re. 


“14561—vor. 14.30 
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quired to select for themselves, and to do this must be alive. -No- 
provision is made for the selections of persons not alive,and-I see- 
nothing in the act which contemplates such selections.” In the case 
presented, the selections have been made, and it only remains for the 
Department to carry owt the wishes of those authorized to.make the | 
same to secure to the heirs of the . SPD ECAnS: the use of. the lands’ So. | 


selected. 
I am therefore of opinion, and so sagine you, that sehere selections of 


‘land have been received in the local land office under the provisions of 
said section thirteen of the act of 1889, and there are no prior valid _ 
claims thereto, the same should be duly allotted, and in case of the _ 
death of the allottees prior to such approval, patents should Issue as. 

. ‘required 1 in said section eight. 7 


_ TIMBER CULTURE ENTRY—PRELIMINARY AFFIDAVIT. 
WADE. v. SWEENEY. 


The preliminary affidavit made by a timber culture entrvyman must be executed ‘bee | 
fore an officer within the district where the land is situated, and an entry defec- 
tive in this particular must be can celed if attacked for that reason. 


‘First Assistant Secretary Chandler to the Commissioner of the General 
| Land Office, May 5, 1892. 


December 4, 1891, this Department made the following decision in. 
| the above entitled action (L. and R. press copy book No. 232, page 30, 


It appears from the record in the case of William W. Wade against James Sweeney, 
that the latter on July 26, 1878, made timber-culture entry for the SE. + Sec. 28, t 
102 N., R. 56 Ww. - Vanletony now Mitchell, South Dakota. 

March 1, 1888, "Wade filed an affidavit of contest against the same, the final hear- 
ing of hich commenced April 2, 1888. The affidavit of contest as finally amended 

. alleges, among other things, ‘ that said timber-culture entry is illegal from its in- 
ception in that the said claimant, James Sweeney, did not in person subscribe. and 
swear to the affidavit upon which said timber-culture entry was made, within the 
territory of Dakota, and within the Yankton land district, within which the land 
covered thereby was at the date thereof situated.’ 
July 30, 1888, the local officers found in favor of the claimant, shy and ‘dis- 
- missed’ the contest, 

Wade appealed, and you by your decision of April 8, 1890, affirmed the local offi- 
‘cers, dismissed the contest, and held Sweeney’s entry intact, In your said. decision 
‘ you find that the claimant has shown his good faith by his “honest efforts to secure’ 

a suitable growth of trees,’ although it isshown that after ten years.from the date 
_of the entry, during five of which there had been a contes pending, only five trees 
were growing on the land. 

_ Without at this time expressing an opinion as to the suencieney of claimant's culti- 

vation, or attempts at cultivation, of trees, I find that one important matter, which 
may possibly control the decision of the Department, has escaped your notice, or at: 
least is not considered in your said decision. 

The instructions of this Department, construing the act of June 14, 1878 3 (20 Stat... 
113), pr ovide that ‘all affidavits zou ed under the timber-enlture laws Tausy be 


- 
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= § ree Boiars the depisten or receiver, or the clerk of some court of. record, or officer 
ee authorized ‘to administer: oaths, in the district where the land is situated;’ that ‘timber- 


se culture affidavits executed or signed outside of the district in which the land is : 
situated . ... . . are illegal.’ ads 1889, page 32). See also Section 2 of 


i the act of June 14, 1878, supra. . 


One of the allegations of contest is to the effect that this affidavit was not made | 
svithin the district in which the land was ‘situated, which allegation seems to have 


-.. been ignored i In your said decision. 


_ It is true the local officers in their decision auleees that ‘the charge of not person- 
ally subscribing and swearing to the entry’ was pr actically apandoned throughout 
the hearing, but an examination of the evidence submitted at the hearing, I think, 


“a ‘clearly contradicts this finding. .On page 115 of the record, after the close of a 
. © testant’s oral testimony in chief, I find the following: 


- €Counsel for contestant calls attention to the followiig records as a part of ths 
record in the case’ ... . . . ‘Theoriginal application and affidavit and original — 
receiver’s receipt. upou which that entry 1332 is based;’ thus showing. that the 
affidavit in question. was introduced by the contestant 46 sustain the: char ge in 
relation thereto. | | 

Counsel for contestant, in shots apument before the local pitodie: insist ‘strenu- 
ously. upon this point and quote the statute, supra, in support of their argument, | 
and say: ‘Sweeney’s entry affidavit purporis to have been made before a notary : 
. public then authorized to administer oaths only i in Minnehaha county, which was _ 
then in the Sioux Falls district and not i in the Nankton distri where the land was ; 


situated.’ 


_. This point is also insisted up on in ar rgument.of contestant’s counsel before you, in 
which he says: ‘What purports to be Sweeney’s affidavit is admitted on all handsto . 
_ have been sworn to at Sioux Falls in Minnehaha county. It is shown by- the affida- - 
vit itself to have been sworn to before a notary public in that county,’ etc. : 
In the brief filed in this Department the same point is raised by counsel for con- . 
_ testant, in which he charged, as though it was not disputed, that the affidavit was 
' made before a notary public in Sioux Falls, etc.; thus showing that all the way 
_ through the trial of this case the illegality of the entry has been forcibly and con- 
2 ‘4inuonsly insisted upon. 7 
The local-office and your office have ignored it, and sonisel for siaimene has at- er 
tempted to withdraw attention from it by “uncalled for and unfounded abuse of the 
- contestant and his attorneys. | | 
The affidavit itself is not with the record, nor is there any sufficient evidence | 


. showing when or. before whom the affidavit was made. The only evidence in rela- 


-tion to. the matter is found in the deposition of Sweeney himself and one Garland, 
his brother-in-law and his agent in the tree culture. Sweeney says, in answer to- 
the question: ‘If you made said tree claim entry, state where you were and who, if 
any one, was present?’ ‘I made said entry at the United States Land Office. Mr. 
E. B. Garland and the officers and some men were working there, whom I took to be 
clerks atthe time I made my filing’ = = > » 
Garland, in his deposition, says: ‘I. was present at the time of filing. The attor-— 
ney Hitchcock, James Sweeney, the receiver and clerks in the land office were all. 
that I know to be present. The names of the receiver and clerks I never knew. My . 
recollection is that it was sworn to at the land office. The attorney Hitchcock made 


out the papers.’ 


. This testimony was not falcon at the hearing, bubs 1 purswance of a: commission ee 

_ take their depositions. ap 

. From all these facts I am forced to the conclusion that the affidavit was among — 
_ the papers at the time of the hearing, although not now with the record before me, : 
This evidence igs necessary to 2 proper ‘determination of the controversy, because 

‘Sioux Falls was never within the Yankton district. The records of-the local office 7 
will afford no light as to the contents of the affidavit, nor the place at which it was 


468 DECISIONS RELATING TO. THE PUBLIC LANDS. ae nh 


\ 


made. You will therefore direct that a eerie be had at the Mitchell land office | 


(with notice to both parties), to determine by the best By eonce obtainable, where 
and before whom the entry affidavit was made. 
The decision of this Department will be reserved. until the evidence taken at the. 
hearing ordered is transmitted to this Department. (See Matthiessen and Ward v, 
Willianis, 5 L. D., 180). : : 

In obedience to said judgment, a hearing was ordered by the local 
office for March 16, 1892, 

On said day a search was made, and the missing affidavit was found . 
among the records of the local office, which dispensed with the neces- 
‘sity of a further hearing. . 

Said affidavit was, by your letter of April 15, 1892, transmitted to 
this Department, and is now before me. 

It shows that the timber-culture affidavit was sworn to and sub- 
_scribed before a notary public, at Sioux Falls, Minnehaha county,which 
was not within the Yankton district, in which the land in controversy 
is situated. 

In accordance with the aia decision therefore, Wade’s contest is sus- 
tained, and you will direct that the timber-culture entry. of pmeeneyD ne 
reel: | 


| PRE-EMPTION—FINAL PROOF~—SECTION 2269 R. S. 
RAFFERTY v. TEMPLETON. 


The right of an heir to submit pre-emption proof under section 2269, R.S., is not 
defeated by the fact that such heir may have sold his interest in the land. 


— First Assistant Secretary Chandler to the Commissioner ae the General 
Land Office, May 5, 1892. | 


In November 1879, Michael Rafferty, who Was & waustanatned citizen 
of the United States settled upon the SE. 4 of section 17, T. 16, 8. R. 


3 E., San Francisco, California, and soon thereafter made application 7 


to file a pre-emption declaratory statement for said land. The applica- 
tion was not allowed by the local land officers, the tract at that time 
being supposed to be railroad land, however, by a decision of yours, 
‘dated August 31, 1885, the claim of the Southern Pacific Railroad 
Company to the iract was dénied and Rafferty was allowed to make a 
- filing which he did on June 18, 1886, alleging settlement November 17, 

1879. 

On May 24, 1886, Charles 8S. Templeton made a ee filing for 
a part of the land in question, to wit: the E. 4 ot the NE. + of said sec. 
tion, together with the EK. 4 of the SH. 4 thereof claiming settlement - 
from November 21, 1885. . 

Final proof was tendered on each of these flings on January 16,1888. _ 
Rafferty having died in 1886, final proof was made for the heirs by Pat- — 
rick Rafferty, bis brother, wh appears as plaintiff herein. The South- 
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ern ‘Pacific Railr oad Company, also ‘appeared at this heari ing and pro- 
tested against the acceptance of the poor of Sd Raffer ty or Tem. | 
pleton. 

On December 13, 1888, after soueideene the case the register and re- 
celver found in favor of Rafferty and held Templeton’s filing for cancel- 
lation in so far as it conflicted with that of plaintiff. 

The Southern Pacific Railroad Company and. Templeton. appealed 
from said finding to you and on April 11, 1889, you decided that-the. 
rallroad company had no interest in the ia in question and dismissed 
its appeal; from this action, said company has.not appealed, hence your 
judgment as to its alleged claim to the tract has become final. i 
_ On March 11, 1891, you considered the case as between Rafferty and . 
Templeton on the appeal of the latter and reversed the finding of the 
Bsa and receiver and held the filing of Michael Rafferty for cancel- , 
lation. An ae has been taken from said judgment to this Depart. | 
ment. i 
It is: shown by the avilenee,: in the tagord that Michael Rafferty re- 
- sided on this land continuously from November 17, 1879, until his death 
in August 1886. He had a house there twelve by fourteen feet in which 
was a bedstead and bedding, table, benches, a stove and cooking uten- 
sils; house worth about $60. Hehad placed fencing on the tract worth 
| about $100 and had fifteen or twenty acres of the land under cultiva- 
_ tion, which he seems to have cropped each year. The balance of the ~ 


ee “sland was used for grazing his stock and that of others, whose stock he 


- permitted to run there. He persistently sought to show his right to 
take the land from the time of his settlement until he secured a judg- 
_ ment of your office allowing him to make filing therefor; his good faith 
was amply shown dyring his lifetime, In continuing his residence on the 
land and by improving the same. The attempt was made at the trial . 

- to show that he held the tract for one ary but the proof in my judg: 
ment, signally fails to show it. 

ie had fully complied with the pre-emption law and had in fact none 

everything required of him to secure a patent to the tract, poncen! the 
making of proof of what he had done. 

Section 2269 of the Revised Statutes provides that, 


Where a party entitled to claim the benefits of the pre-emption laws dies before 
consummating his claim, by filing in due time all the papers essential to the estab- 
lishment of the same, it shall-be competent for the executor or administrator of the 
estate of such party, or one of his heirs, to file the necessary papers to complete the 
game; but the entry in such cases shall be made in favor of the heirs of the deceased 
pre-emptor, and a patent thereon shall cause the title to inure to such heirs, as if © 
- their names had been specially mentioned. 


-It is shown that Rafferty left sur viving him several heirs; his per- _ 
sonal estate consisting of about $2500 was distributed by the probate 
court among certain heirs under a will, and it appears in said distribu: ~ 

tion that the tract of land in question or such interest as was possessed _ 
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by him at the time of his death should become the property of his 
brother, Patrick Rafferty, plaintiff herein. 

The proof shows that Rafferty, deceased, left a number of heirs aii : 
from those mentioned in his will. He did not attempt to dispose of this 
tract by will; in fact he could not legally do so.. After the death of 
‘Michael Rafferty, his brother moved on the land, built an addition to 
the house and lived there several months, then sold the land to Kelly; 
all of this before proof was made on the filing. Templeton, who settled 
on the land long after Rafferty, now claims that the plaintiff as heir of 
his brother, having sold the tract has no right to make proof. In.other 
words that he has no interest in it. 

The section of the Statute above quoted, allows either the executor 
or administrator “or one of his heirs” to make proof and provides 
that “The entry in such cases shall be made in favor of the heirs of 


' the deceased pre-emptor, and a patent thereon shall cause the title to « 


inure to such heirs, as if their names had been specially mentioned.” 
It contemplates that one of the heirs may make proof not alone for his 
own benefit but for the benefit of all the heirs who may be able to show. 
their heirship. 

The record does not show sufficient data upon which this ppaunent 
can determine who all the heirs are. In fact itis not the province of © 
the Department to even attempt to determine that question; that 
should be left to the court and the section cited expressly provides that 


the entry “shall be made in favor of the heirs.” This Departmentonly .— 


looks to see whether the pre-emption claimant, during his lifetime com- 
plied with the law, this may be shown by proof made by either one of — 
the heirs or the administrator of the estate. Patrick Rafferty was an 
heir of Michael Rafferty. Just what he inherited or received by will 
or what particular interest he received by reason of the death of his 
brother; is of no concern to this Department. Michael Rafferty having 
| complied with the law during his lifetime and proof having been made 


by ‘“‘one” of the heirs, showing said bomEanre an entry should be. 


allowed and the Jand patented. 

Templeton’s claim of right to make entry must be denied, because the 
claim of Rafferty is prior. It is claimed that proof was not made in 
time by Rafferty. This is error, because the filing was made J une 18, 
1886, and proof submitted January 16, 1888, which was within the 
thirty months allowed after the filing was ae 
\ You will accept the proof of Rafferty and allow entry to e made. 

The proof of Templeton is rejected as to the tract in conflict with that 
claimed by Rafferty. ) 

Your judgment is accordingly reversed. 
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CONTEST—EVIDENCE—CROSS-EX AMINATION, 
GIBSON v. CHANEY. 


| A contested case should not ie adjudicated upon testimony submitted without oppor- 
tunity of cross-examining the witnesses. 


Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 5, 1892. 


“The Jand involved in this appeal i is the S. 4 of NE. 4 and lots 2 and 
3, of Sec. 9, T. 15 8., BR. 3 W., 8. B. M., Los easeviegn California, land 
digtvice 

The record shows that Edward W. Chaney made timber- culture 
entry of said tract July 7, 1887. On July 28, 1888, Guilford G. Gibson 
_ filed -an affidavit of eoteae. alleging that a encnon of Jand is not 

naturally devoid of timber, but has had and now has a great amount 


i _ of native timber growing thereon. In said affidavit it was alleged that — 


the witnesses: by whom contestant would prove his case lived more than © 


one hundred miles from the land office, and: asked that the hearing be 


had before the county clerk at.San Diego, near the land. Personal | 
‘service was had on claimant in San Diego on August 20, 1838. ‘The 
notice served concludes as follows: | 
The said parties are hereby summoned to appear at this office on the 14th ‘ay of 
December, 1888, at 10 o’clock a. m., to respond and furnish testimony concerning 


said alleged failure. .The io tinieny to be taken before the county clerk of San 
Diego county, on the 30th day of November, 1888. 


| On November 30, 1888, contestant and his withesses appeared before 
the county clerk ae San Diego and their ony was taken. There 
was no appearance for claimant. 
On December 3, 1888, claimant filed an affidavit-in the local office ait : 

- Los Angeles, dated December 1, setting up that he and his attorney - 
_ thought the testimony was to be taken at San Diego on December 14, 

1888, and had so informed his witnesses; that he had learned that day, 
for the first time, that contestant had Gffered his testimony on Novem- 
ber 30; that he had a meritorious defense to said contest and requested 
-to be allowed to be heard. His attorney also made affidavit to the 
effect that he was under the impression that the hearing was set for . 
December 14, and so had it marked on his docket. So far as the record 
shows contestant had-no notice of this application, and it is not shown 
satisfactorily whether the local. officers took any formal action on it. 
They permitted claimant, however, to offer his testimony before them | 
at Los Angeles, and this entry is made in the caption of the record, | 
viz: | o | 
_, Edward w. Chaney appears in person aud iy counsel . . . . . andcalls the 
attention of the court, Ist, To the application to take testimony before the clerk of 
. the court in San Diego, filed December 3, 1888, which was denied by theregisterand — 

receiver. eG - 


f 
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Of this’ action contestant had no notice, and did not, of course, ap- | 
pear. | | : r 
The local officers , on the testimony taken in this irregular way, found 
for the cna Claimant appealed, and you, by letter of March 25, — 
1891, reversed their decision. You also considered all the testimony 
taken, The contestant presents this appeal and the only assignment of 
error I shall consider is the irregularity in which the proceedin gs were 
had below. | 

To consider the testimony before me is manifestly unfair to either — 
party. Parties have the undisputed right to be present at the hearing 
and cross-examine the witnesses. (Rule 40, Rules of practice). | 
_ Both sides were deprived of this rightin this case. While the notice 
commanded the parties to appear before the register and receiver at 
their office on December 14, it also required them to appear before the 
county clerk and submit their testimony on the 30th of November, 1888, 
Strict attention to the notice ought not to have been misleading, but it 
appears to have confused the entryman to such a degree that he did 


not appear and cross-examine the contestant’s witnesses, nor offer tes- 


-timony in his own behalf, and the contestant relying upon the fact that 
all the testimony was to be taken on said 30th of November, did not 
appear at the local office on the 14th of December, following, to cross- 
examine entryman’s witnesses. Confused as the parties appear to have 
been, I think a further examination should be had. Itis therefore 
ordered that the case be remanded, and the local officers directed to 
order a new hearing, with due notice to all the parties in interest. At. 
said hearing the testimony heretofore taken on direct examination, may 
be used provided the witness giving the same appears at the trial and 


' - submits himself to cross examination. 


They will then adjudicate the case and let it take its usual course. 
Your judgment i is.thus modified. 


| HOMESTEAD ENTRY—MILITARY SERVICE—RESIDENCE. 


OWEN v. Lutz. 


The provisions of section 2308 R. 8., are not intended to include persons serving in. 
_ the regular army since the close of the rebellion, and such service can not be 
held as equivalent to actual residence on a tract under the homestead law, or 

to relieve the entryman from the statutory eae with respect to set- 
tlement, residence and improvement. | 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 6, 1892. | 


On the 29th of June, 1885, John EK. Lutz made homestead entry for 
the Ej of the NW4 of Sec. 15, T.8S., R.3 W., San Francisco land — 
district, California. — 
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On ie 9th day of May, 1887, H. S. Owen initiated a contest against — 


| said entry, alleging abandonment and failure to settle upon and culti- i 
vate said tract as required by law. 


The hearing which followed resulted ina jocinn by the ere and ; 


ewe . receiver on the 26th of January, 1888, in which they recommended the 


cancellation of said entry. Upon anpcal to your office that decision * 
was affirmed by you on the 8th of October, 1890, and the entry of Lutz 


a? held for cancellation. A further appeal brings the case to the Depart- 


ment for consideration. | : 

From the record in the case it appears that at the time of his entry, © 
and for several years prior to that time, Lutz was in the revenue marine — 
service of the United States. From March 13, 1885, until September 


18, of that year, he was on “waiting orders.” On the latter date he 


Was assigned to duty on the revenue steamer Wolcott, stationed at 


oe -Port Townsend, Washington Ter ritory, where he eanoried for duty on 


the 5th of October following, and he has ever since been in active duty | 
_in said revenue marine service, on board said steamer. After his entry 

he went upon’ the land and commenced to dig a well, but abandoned his _ 
labor before striking water, and did not establish his residence thereon 

| before being ordered to duty on board the Wolcott. He possessed the 
| - qualifications of a pre-emptor or homesteader required by section 2289 
_ of the Revised Statutes, and bases his right to the land upon section — 
_ 2308 of said statutes, which reads as follows: 

- Where a party at the date of his entry of a tract of land under the homestead nee: 
or subsequently thereto, was actually enlisted and employed i in the army or navy of 
the United States, his services therein shall, in the administration of such homestead. 
laws be construed to be equivalent, to all intents and purposes, to a residence for the 
same length of time upon the tract so entered. And if his entry has been canceled. 
_ by reason of his absence from such tract while in the military or naval service of the 
United States, and such tract has not been disposed of, his entry shall be restored; — 
but if such tract has been disposed of, the party may enter another tract subject to 
entry under the homestead laws, and his right to a patent therefor may be determined 
. by the proofs touching his residence and cultivation of the first tract and his absence 

therefrom in such service. : 


_ Lutz was not present at the hearing, but was ennai by counsel, 
_ who presented the facts and the law in behalf of his client. On the 
part of Owen the fact was established that Lutz never established a 
- residence upon or cultivated the land, but that he (Owen) had resided 
upon and: cultivated the tract since December, 1885, 
While the Department has frequently held that service in ithe United 
_ States army or navy is equivalent to residence under a homestead entry, 
- it has never held that such service could be accepted as a fulfillment of 
all the requirements of law. Section 2305 of the statutes, which pro- — 
vides that the time which the homestead settler has served in the ~ 
army, navy, or marine corps shall be deducted from the time heretofore 
required to perfect title, expressly provides that no patent shall issue — 
-_ to any hemestead settler who has not resided upon, improved, and cul- 


? 
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tivated his homestead for a period of at least one year after he shall 
have commenced his improvements. 

All the questions involved in the case at bar were considered by the 
Department i in the case of General Jefferson C. Davis, decided on the 
Sth of Apri],1879. (26 L. and R., 342.) In that case all the acts of Con- © 
gress relating to the subject of soldiers’ entries are cited and commented _ 
upon, and it is said that section 2308 of the statutes was enacted for 
the purpose of restoring to those persons who had made entries before 
or after their enlistment into the service, and subsequently lost their 
land by reason of absence in the service, the right of having the orig- 
inal entry re-instated with credit for their military services as an equiv; — , 
alent for actual residence; and also the further privilege of making a 
new entry for other Jand in case the land covered by: we original entry 
had been disposed of by the government. - 

The decision in that case concludes by saying: 


[ am of opinion that section 2308 has reference only to entries made by persons be- 
fore or after enlistment into the service during the war of the rebellion, and whose 
Tights were sacrificed by reason of their absence in said service, and that said section 
was not intended to include persons who have served in the regular army since the 
close of the rebellion and that such service cannot be coustrued as s equivalent’ to act- | 
‘ual residence on a tract of land. 


Counsel for Lutz, in his argument upon is appeal. ‘6, the Depart- 
ment, insists that his client may perform the requirements of the stat- 


ates relating to a year’s residence upon the land, after his service in the’ 


_ navy has expired, and heis restored to the privileges of a civilian, and 
‘that in the meantime the land should be reserved for him. 
| In this he overlooks the requirements of the statute as to the time of 
making final proof in the case of homestead entries, The statute pro- 
vides that proof may be made at the expiration of five years after the 
date of entry, and must be made within two years: thereafter, but the 
provisions of law as to residence, etc., must be complied with during 
the five years immediately succeeding the time of the entry. 3 
More than five years have elapsed since Lutz made his entry, and he 
has not yet established his residence upon the land. It is impossible, 
therefore, for him to show a compliance with the law, even if the rules 
of the Department allowed him to show a year’s residence and cultiva- — 
tian at any time during the five or the seven years after entry. It 
would seem that under the rule laid down in the case of Paulus Kun- 
dert (7 L. D., 362), this might be done, where no adverse claim had in- 
tervened. In that case, it was said: | 
No adverse claim having intervened the claimant will be. esmmiied, within the 
statutory period of two years following the expiration of five years from the date of 


bis entry (Section 2291, Revised Statutes) to furnish proper evidence of einizensht); 
together with proof showing compliance with the law. : 


In cases of contest, however, a different rule prevails, and the entry- : 


man must show compliance with the ty: or expect that the cancella- 
tion of his entry will follow his default. 
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In ae case of. ‘Geant ». . Hoffman (41. D. 399), where ine entry- 


“man was an officer in the regular army when he filed his declaratory _ | 


statement, made his entry and proof, it was held that this fact did not 
prevent the commutation of the entry so made, he having shown fall 


- . compliance with the law in the matter of settlement, residence and im- 


provement. That case did not relieve the entryman from the statutory. | 
provisions as to settlement, residence and improvement, because he was 
in the military or naval service at the time he made his entry and 
proof, but it simply allowed him to commute his homestead to a cash 
entry upon showing compliance with the law. It is therefore in har- 
mony with the provisions of the statates: ed, and has never been 
| questioned or overruled. — | 
Ido not find that the Department has ever adopted aa rule upon 
: the subject of soldiers’. and sailors’ entries different from the views ex- © 


__ pressed in the case of General Davis to which I have already referred, 


and as I concur in the views contained in the extract from that dee: 
sion herein quoted, the decision appealed from is affirmed. 


| ‘ESTOPPEL—SETTLEMENT RIGHTS—AMENDMEN T OF PATENT. 
ROBERTS ET AL. v. GORDON. 


a One who. fails to assert any elaim to. a tract of ails land which is in the adverse 
possession of another, and remains ‘silent, though knowing that the adverse 
occupant continues to claim, occupy and improve the land, is estopped thereby 
from subsequently denying the. good faith of said. ee and asserting a right 
of priority in himself. i‘ . 
Settlement rights can not be: acquited by trespass, nor constructive Reon of . 
such land by settlement on an adjacent tract. | 7 

A patentee may be permitted to relinquish a onion of the land covered by his ae 

ent, and take in the place of the land relinquished a tract which through mis-. 

take was not included i in the original entry nor in the patent issued thereon. 


Seer etary N nue to the Commissioner of the General chau Office, ey 6, 
A oe — (892, : 


I have considered the case of nae C. Roberts, Frederick Roberts 
and Edwards Roberts against John T. Gordon, on appeal from your 
decision of December 4, 1890 in which you reject the application of 
Henry C. Roberts, to amend his entry for certain lands so as to allow — 
‘him to enter lot: No. 6 in Sec. 22,7. 1 N., R. 10 W., S. P. M., Los. 
Angeles, California, land district and dismiss tlie protest of Henry C. 
Roberts, Frederick Roberts and Edward Roberts against the final proof 
_ of Gordon on his homestead entry for said lot, and allow him to pert 7 
his claim to the same. 

- The history of this case is iedious: said much of it. unimportant. It 
will suffice to say that in 1875, before the survey of the land, Henry C. 
_ Roberts filed a homestead declaration under the State law of California, 
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and placed the same on record for a strip of land lying between the 
east boundary of the Azusa rancho and the base of the mountain, @X- 
tending north to the Azusa dam, and south to a certain red hill. It is 
shown by-the official survey that this strip of land is 4.99 chains wide 
east and west at the south line of section 22, and that its west line — 
bears a few degrees west of north to the sone of the section, thence a 
little east of north 19.60 chains to the north corner of said rancho. The 
surveyors cut this strip by lines east and west where the quarter ‘mile 
lines would cross, and numbered these parcels as lots 4,5 and 6. No- 
6 contains 11.39 acres. South of section 22 a fractional part of section 
27 was also cut off by the line of the Azusa rancho, and this lot was 


numbered two in section 27. It contains aboutten acres. Theevidence — 


shows that the red hill mentioned is located so that the line between — 
lot 6 of section 22 and lot 2 of section 27 runs over it. 

It appears of record that on April 18, 1876, Roberts made a pre-emp- 
tion filing for the N. § of the NW. 4 ane SW. 4 of NW. 4 of Sec. 23, and 
for lots 4 and 5 of Sec. 22, T. 1 N., “R. 10 W., ond on Apa t, 1878, he 
transmuted it to a Aomestead entry, alleging settlement May 28, 1859, 
and made final proof thereon on the same day. Patent was issued for 

this land March 20, 1882. 
On December 5, 1887, Gordon made homestead entry for lot 2 a sec- 
_ tion 27, lot 6 of section 29, and NW. 4 of the SW. 4 and 8. 3 of the SW. 
4 of Ben. 23, same township and range. 

Tt. fur ther appears that Gordon applied to make this sity Seuinhes 
18, 1884, but his application was rejected by the local office on account — 
of ‘the land in sections 23 and 27 being within the grant to the Southern 


Pacific Railroad Company, but the case having been brought before bs 


this Department, it was finally, on June 7, 1887, determined that he 
could make entry forthe same. In this controversy, me Ho, 6 of eaeouen 
22 was not involved. | 
-. On October 2, 1885, Roberts filed an application in the local office, 
supported by affidavit, asking to be allowed to surrender his patent for 
theland heheld, and that he beallowed to relinquish his claim to the NE. 4 
of theN W. 4 Of asction 23, and that he be allowed to amend his entry to in- 
elude Jot 6 of section 22. He sets forth in this application that’he had 
theretofore filed his declaratory statement in accordance with the State 
law to homestead certain land embracing lot No. 6; that when he made 
his entry and proof, he thought it embraced said lot; that he did not 
discover the mistake until September 30, 1885 when certain parties who 
were tracing the line of the Azusa faacne called for his patent and com-- 
pared it with the township map, and informed him that lot No. 6 was 
not included in his patent. He makes a lengthy statement of facts in 
his application, among other matters, that he has cultivated lot No, 6, 
clearing it of brush and stone, and planting orange and other valuable 
trees upon it; that he and his sons have continuously cultivated it since 
1859 that it was comparatively worthless when they took it, and that | 
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: they have added. to its value $7, 500. He states that when he went to 


7 - the land office to enter the land he told the officers: he wanted to file for 
_ the Jand on which he was living, to take the fractions along the Azusa 


rancho in section 22, and as much of the NW. 4 of section 23’ as would 
complete a pre-emption filing; that Wm. Haverstick, receiver, made out. 
the papers and he signed them, believing that lot No. 6 was in the de- 
scription. His house was then on lot No. 4. He says he did not exam- 
ine the papers or records of the office, and never knew, even when his 
- patent came, that the lot No. 6 was not included in it... He says Gordon 
was trying to secure some railroad land, and that he (Roberts) never 
knew, nor had an intimation that he (Gordon) w was-trymg to get a title 
to lot No. 6. He denies that Gordon ever had any possession or control 
_ of said lot, and while he was trying to purchase of the railroad company 
the portions in sections 27 and 23, he had homesteaded the same, al- 
though it was not subject to homestead, but was included in the railroad |. 


_ grant; that he (Roberts) was oultivating lot No. 6 all this time, etc., 


etc. . The local officers rejected this application to amend, and Roberts: 
appealed to your office. Your decision being adverse to him heappealed _ 
_ to this Department, and the Department, on November 24, 1888, ordered i 

a hearing upon the matter. 
_. Inthe meantime, Gordon had given notice of his intention to eit: | 
— proof on February 11, 1888, upon his entry, and on said day, came 
_ Henry C., Frederick na Bdward Roberts and protested the same 1 so 
far as it related to or included said lot No. 6. They charged that Gor-. 
don’s proof was fraudulent and illegal, in this that the application of — 

_ Henry C. Roberts to amend his entry to include said lot was then pend- 
ing before the Secretary of the Interior; secondly, that Frederick Rob- 

 erts was living on the land, and that the protestants had made valuable 
_ improvements thereon, and had been in possession, and that Gordon — 
had never had any possession of nor made improvements on said lot in 

controversy; that the protestants had placed over $8,000 worth of im- 
provements on the said lot; that, Gordon was living on land he had - 
applied to purchase of the Southern Pacific Railroad Company, and 
that the said lot No. 6 was no part of it, it being in section No. 22; 
_that Gordon had never asserted or made known that he had any claim | 
‘to said lot until Frederick Roberts offered to file thereon; that said 
Robertses, father and son, had cultivated said land for more than 
twenty-five years; that owing to the unsettled boundary of the Mexi- 
can grant, “Rancho Azusa,” and the land being unsurveyed, he could ~ 
not enter the land sooner, etc. They charge that certain parties have 
_ conspired to cheat and defr aud them of the land and of the fruits of 
_ years of toil, etc., ete. 

A. hearing was sind upon this protest, and on August 20, 1890, the 
local officers decided against the protestants and recommended the 
— acceptance of Gordon’s proof, from which action the protestants ap- 

- pealed. | : . | 


‘ 
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| On February 16, 1889, counsel for Gordon filed a motion for review 

of departmental decision of November 24, 1888, directing the hearing 
on H, C. Roberts’ application. ‘This motion came on to be heard on 
August 18, 1889 (Press Copy Book, 184, p. 27, L. & R. B. )y and in pass-. 
ing upon the case it was said: | : 


pending the appeal to this Department from the decision of your office the local offi 
cers permitted Gordon to make final proof and on protest of Roberts a heari ing was. 
had. .This testimony was sent up from your office on request of Gordon’s counsel, 
that it might be considered in passing upon the motion for review, but as notice 
thereof was not served upon Roberts, the same has not been considered by me. Such 
hearing was prematurely allowed by the: local officers, ‘being in violation of rule 53. 


of practice. 
The hearing ordered by the sniauaaseia decision of November 24,, 1888: will pro- 


ceed, but so much of the testimony taken at said premature hearing upon the protest © 
of Roberts against Gordon’s final proof may be considered as the ee or their 
counsel may agree upon. 

At the hearing, it was stipulated that itis testimony faken in said 
case be accepted, to be used as if taken at this hearing. | Thus the cases: 
became consolidated. 

On the testimony being closed, the sen officers fenng the ‘navies 
thus joined, in favor of Gordon, rejected Roberts’ application to amend, 
dismissed the protest and said “as the final proof of said Gordon is. 
regular and sufficient we are of the opinion that it-should be received 
aud accepted, and this contest should be dismissed.” From this de- 
cision the protestants and Roberts appealed, and on December 4, 1890, 
your office passed upon the case, and substantially affirmed the action 
of the local officers, from which decision appeal was one to this De- 
partment. | 

The testimony shows substantially the following: “Mr. Roberts as wit- 
ness repeated substantially the matters set forth in his application to 
amend, and in the protest against Gordon’s final proof. He stated that 
when he went to the land office to file for the land he took a map or 
plat showing about what land he claimed to be occupying, but it had 
no numbers on it; that he told the réceiver, Haverstick, that he wanted 
to file for the land he lived on, and for enough in section 23 to make a 
pre-emption filing. He says an old Mexican named Mainjarez, who had 
married his (Roberts’) wife’s mother, had been working for him and liv- 
ing on his land, and he took him to the office with the idea of having 
him file for the lot lying south of his land, the lot now held by Gordon. . 
‘They told the receiver about this; they then went away and returned 
to the office the next day. The papers had been prepared; they signed 
such papers as they were directed to sign, and went home. He made 
no examination of the record, and paid no attention to the description : 
in his papers. He states that when he went to transmute his filing to a 
homestead, he did not make any examination. He says: 

Never did I know until about October, 1885 that lot G was not embraced in my 
patent . . . . The improvements on lot 6 are worth to-day over $10,000, and 
not one dollar has been expended by J. T. Gordon or any other person except myself 
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_ and those in my petiploy: and with my consent, Gordon was living on n the Rancho.» 


| ; Azusa at the time of the publie survey of these lands. J. T. Gordon has seen me: 


- Continually improving lot 6, from the time of his residence on the Azusa up to Octo- 


ber 1, 1885, and never by any word or intimation (notited me) that he had any claim 
to the land. | _ 
_ -He explains how he came to learti of the mistake. He says his sons. _ 
had worked and helped make the land valuable, and that he had in- | 
tended lot 6 for Frederick, and they had built a house.on it about the 
time he came of age (about 1884), and Frederick had moved onto the: 
land and was living on it when he (Roberts) discovered that it was not — 
included in his patent. The day after he learned of the mistake he and 
“Frederick went to Los Angeles, consulted an attor ney, and went to the 
~ .Jand office, where Frederick applied to homestead the lot, but this was 
_ rejected by the local officers when the lawyer prepared the papers to 
amend his (Robert’s) entry by surrendering the patent and filing for lot 
6, omitting the NE} of NW4 of section 23. This was also rejected. 
They both appealed. All they did was on the advice of their attorney... 
A number of witnesses were called to corroborate Roberts as to his im- 
provements, their value, and. the fact that Gordon had never had any 


: possession of the lot in controver Sy. One witness says he once spoke _ 
_ to Gordon about the orange orchard, and Gordon said it was pac’ 


land. 
- The minutes of the pnecssaines of an association of settlers organized 

to resist the claims of one Dalton who had purchased a portion of the 

. Azusa grant, were introduced in evidence. It appears by these papers 

that Gordon was secretary of the association from its organization in - 

1878 until about 1881, when. he withdrew. Originally this association. _ 
assessed its members according to their holdings in the disputed terri- 

3 tory. - Gordon listed ten acres, and paid on this amount of land, being 


_ lot 2 in section 27. Roberts listed eighty acres, and paid on this. 


amount, being lots 4, 5 and 6. _ Afterward, about 1881, the association — 
decided to assess the members per capita instead of. on thelt “ holdings.’” 
‘Gordon thereupon withdrew because he did not think it fair to have to. 
pay as much on his small lot as others would pay on larger tracts, 
Several witnesses are called upon this point, and it appears to be well 
established. One witness says Gordon disclaimed any title to lot 6, 

and claimed only the lot in section 27, on which he lived. 

A witness who was present when the patent of Roberts was compared 
with the township map, and it was pointed out to him by the sur- 
veyor that his patent did not include lot 6, says he (Roberts) “turned 
pale, was greatly distressed, said it must be an error committed by the 
land office, and that he would: forthwith go to Los Angeles and have it — 
rectified.” He went the next day, and applied to amend the entry, 


‘ - Witnesses who worked for Roberts were called, and persons who hauled 


_ orange trees for him from Los Angeles, showing the. extensive outlay 
and labor to raise the trees. _ 

‘Mr. Gordon, on cross- examination, paca final proof ieccuneuy says: 
his house is on lot 2, section 27; that he has never improved lot No. 63, 
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says Roberts planted the trees; they are valuable; never gave Roberts © 
any notice that he (Gordon) claimed the land. He says he applied to 
the State in 1876 to locate “ Lien warrant” for lot 6, but it was rejected 
because there was a question about the over issue of “Lieu warrants.” 
He was then residing on the Azusa grant.. He aay: when he settled 
on lot 2 Juan Manjarez was claiming lot 6. | 


| Question. When contestants were putting out their orange arenord on lot 6 in, 
controversy did you at any time notify them that you aed the land. 

Answer. I can’t answer that question exactly: Inever knew that there was any : 
numbers. Inever knew any contestant ene out trees there nacelY Henry C. 
Roberts and I did not notify him. 


' The former receiver, Haverstick, iid made up the declaratory state- 
ments for Roberts and Manjarez says they were in the office together. 


His better impression is that Roberts interpreted for Manjarez. Of — | 


_ this he is not entirely certain. He thinks that he prepared the papers 
as directed; were not very busy that day. There is nothing showing 
that he had any object in writing ina wrong description. Roberts says’ 
_ he has no recollection of interpreting for Manjarez; thinks it was an- 
other man—Jenkins, special agent,—and the receiver says the agent 
was about there a good deal, and he will not be positive on the point. 
Manjarez was called as witness and says when Roberts and he made 
their filings, Roberts had him file for lot No. 6, and Roberts paid the © 
money (fees); that he lived on the lot a while, four years going on five; 
that he cleared some part on 6, and part on Gordon’s lot; that he planted 
a few trees, about thirty, some figs, some orange, and other kinds; was 
on the land on Roberts’ account; Roberts never spoke to bim about 
taking up land before they came to the land office; spoke about help- 
ing him get title to it; planted trees on it with eongent of Roberts; had 
cultivated some land about “two yards” on the tract Gordon claimed, 
and he let Gordon have it; he went away from the land because his 
work at Rose’s was too far away; left the land with the house he lived 
in; where he “squatted was close to the land (in controversy) in the 
land, itis not there now.” He was asked if he had not talked with 
Cabot (attorney for Gordon). He denied having had any conversation | 
with him; afterward, said they did converse about the land, “but we 
didn’t know what. kind of a case it was, or who it belonged to, Mr. 
Roberts or Mr. Gordon.” He was asked about certain statements which 
it was claimed he had made to the effect that Cabot had promised if 
he would come and testify against Roberts, he should have half the 
land if Gordon gained it. This he denied. “I haven’t said a word to 
anybody. I couldn’t tell because I don’t remember, because I just live 
like a beast. I don’t know the year. I don’t know how to read and 
write.” | | | f 
Two witnesses were called who say Manjarez told them a few days 
before the trial, to one he told on two occasions, that Cabot had prom- 
ised him half the land if he would come and testify against Roberts 
and they should gain the case. Mr. Cabot was not called as a witness. 


3 
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The eigen shows that the houséo Manjarez was near the line, but. 


‘on the Azusa erant, near the west corner, between lots 2 and 6,and 
that he cleared:a little in both lots. He was hired by Roberts at ae 2 


to help cultivate the orange trees, and he worked for persons in Ee 


ae neighborhood. He went away in 1880 or 1881. 


-Itis in evidence that the base of the mountain runs nearly north and 
south at this point, and the line between sections 22 and 23 lies alon g 
the foot of the mountain, ‘and that the lots i in penn 23 are mowntain- 


: ous and of little value. 


In your decision you state that the testimony of Manjarez “coutro- 


_. verts Roberts’ contention.” You find that Roberts asserted ‘no claim to 


said lot 6 as public land until after Gordon had applied to enter the same. 
-I find that the only testimony reflecting upon Roberts’ good faith is 
that of Manjarez, and he is quite effectually contradicted, if not im- 
peached by other witnesses, and by his own contradictory and confused | 
statements, It seems strange that an intelligent man who could read 
and write would make a pre-emption filing for land in fractional lots; 


that two years later he would transmute to a homestead entzy, and - 


- four years later receive his patent, and then not learn until three years 
after this that the most valuable lot in his holding 1 was not mentioned | 
in any of his papers, nor in his patent, and it is still more strange that — 
a like intelligent man would go upon a tract of land, clear it of brush 
and stone, dig it over and cultivate it, purchase orange trees, plant, — 
water and cultivate them, working himself and family day after day — 


and year after year for more than twenty years; then build a house — 
upon it.and locate his son there that it might be a-_home for him and 


~ his, when he knew all the time that he had no title of record, and that 
any comer could pre-empt or homestead the land atany time. It is 
also strange if Roberts knew that lot 6 was not included in his papers © 
or patent, but had been filed on by Manjarez, and that Manjar ez had 

gone away in 1880; that he did not then take steps to secure it. Again, 
if he knew he had no title to the land, when he built the house and 
located his son, Frederick, on the lot, intending some time to deed it | 
to him, when he came to divide his estate, why oe he not have Fred- — 
erick make entry for it? : 
There is a well settled principle of equity which see with peculiar 


force to this case. He, who will not speak when he should speak, will 


not be heard when he would speak. Gordon stood by while secretary © 
of the Settlers’ Association, and saw Roberts pay from time to time the 
- assessment levied on this land, he (Gordon) disclaiming ownership. He 


stood by and saw Roberts and his sons and hired-men working culti- . 


 vating, planting their land to orange trees, knowing that they could 
reap no immediate return as from grain crops; saw the land growing 
more and more valuable each year under their hands, by their ‘toil; 
' saw them erecting a house for a homie for the son, and saw him take wp 
his residence therein—this fron 77 till 1885—yet he spoke no word, 
14561—voL, 1431 oe | ae 
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did no act indicating in any way that he expected to disturb Higiny pos- 
session in his own good time, and reap the fruits of their toil. He is 
estopped now to deny the good faith of Roberts, and to assert his own. 

Gordon’s application to enter was made while Frederick was living 
on the land, under what he supposed was a good title, and the land 
was thoroughly cultivated. In Atherton v. Fowler (96 U. 8., 215-219) 
it was said: 

The right to make a settlement was to be exercised on unsettled land; to make 
iunprovement on unimproved land, To erect a dwelling did not mean to sieze some 
other man’s dwelling. It (the law) had reference to vacant land, to unimproved | 
land; and it would have shocked the moral sense of the men who passed. these laws 
if they had supposed that they had extended an invitation to the pioneer population 
to acquire inchoate rights to the public lands by trespass, by violence, by robbery, 
by acts leading to homicide and other crimes of less moral turpitude. 


Gordon did not go upon this land, but upon land in an adjoining sec- 
tion, and claims constructive settlement upon and possession of lot 
No. 6... To have broken the close and gone upon the cultivated land of — 
Rob erts would have constituted him a trespasser, aud settlement rights 
could not have been acquired thereby. He can not do indirectly what 
he would not be permitted to do directly. He can not acquire con- 
structive possession of land of which he could not take actual posses- 
sion without violence. He never had possession of, or settlement upon 
iot No. 6 of section 22. He never cultivated it, and his por itself, In 
its operation and effect, excludes this lot. 

. Counsel for Gordon antes a portion of section 2369, Revised Stat- 


utes, to show what he calls “a condition precedent to relief,” etc. He 


omits, however, the first sentence in the section, which limits the pro- 
visions of the section to “ purchasers of public lands at private sale,” 
and from section. 2370, a part of which he quotes, he omits the first 
sentence which restricts its operation to cases which come within “ the 
provisions of the preceding section.” Section 2371 extends the pro- 


visions of the two preceding sections to lands upon which land warrants 


have been located. It is insisted that as Roberts has not surrendered 
his patent with a relinquishment thereon, he cannot maintain his claim. 
This proposition is based upon the sections of statute above cited, 


‘which are wholly inapplicable to the case. Beside, this is not an action 


for specific performance wherein the party plaintiff should tender a 
deed before he could have an action for purchase money conditioned 
upon such deed. This is simply an application to the government for 
permission to convey to the government the NE of the NW} of Sec. 
23, and that he be allowed to enter lot 6 in Sec. 22. He could not even 
sunronder his patent without authority of the. Department, and while 


he should not be allowed to enter lot 6 unless he reconvey to the: gov-. 


ernment the tract mentioned, it would be idle to make a deed to the | 
government unless the proper authorities see proper to direct it and to _ 
accept it. I have examined the various authorities cited by counsel, 
but find no case on all fours with the case at bar. I find no case where 
the party making the improvement was lulled into a sense of security 


"DECISIONS RELATING TO THE PUBLIC LANDS. 483 °° 


7 by. the spade of his adversary, as was ; Roberts; none where the party. 


occupying had the same reason to beliéve that his adversary was seek- _ 
ing other land than that in controversy, as had Roberts, for 1t will be _ 
borne in mind.that Gordon had no filing of record until December 5, 


1887, and was contesting the right of the railroad company during 42 


1884-56 and 7, and saying nothing to. any one, especially to Roberts, 
- about wanting Lot No. 6, and it was not until October, 1885 when Rob- 
-erts went to the office to ‘nave his entry amended that he learned that 
this lot was included in the application of Gordon. I do not find in | 
the decision of the case of Gordon v. Southern Pacific R. R. Co. (5 L. 
D., 691) any order that his entry should revert. back to his application 
, September 14, 1884, but if it did, even then Roberts had on record, — 
under the State law, a notice to the world that he claimed the land | 
- under the honiestead law of the State, and his improvement and culti- 
vation for more than fifteen years. was notice of his claim. Itis in- — 


sisted that Roberts assisted Manjarez to file on lot 6thathemighthold 


it for him (Roberts). This is upon the theory that he wanted the tracts 
in section 23 and could not file for these and include lot 6. Had he de- 
sired the mountainous land in 23, why did he not put the Mexican on — 
one of these “ forties,” instead of on the lot upon which he (Roberts) 

was expending so much labor and money? It would have resulted the. 


same, would have been as easily done, and certainly it would have. = 


been more natural, as he cared nothing about improving the land in 
section 23. 

You consider. Rober ts guilty of negligence in not ascertaining the 
- boundaries of his claim. The truth is he had the boundary from Azusa 


dam to the red hill, and a number of witnesses say this includes lot . 
No. 6. He ocupied the boundaries undisturbed. He was mistakenin 


the papers and the patent. When he learned of. the mistake he acted. 
promptly. If Gordon knew that lot 6 was not in the patent, he also 
_ knew Roberts was occupying it, and thus he knew of the mistake, but - 
- did not apprise Roberts of it. Roberta’ mistake has cost Gordon noth- 
ing except the expense of trying to take the orange orchard. Ifit goes 
to Gordon, this Department takes about $9,000 or $10,000 from Roberts, 


". and simply presents it to Gordon, for the Depar tment has no Jurisdic- 


tion to order that he pay for the lastin g and valuable improvements. 
Gordon’s proof was improperly offered. It was protested as to lot 6. . 

For this reason, among others, the protest should have been sustained. — 

The proof as to lot 6, section 22, is therefore rejected, and the.entry as 


~ to this lot is canceled: and bein g satisfied that, however negligent | ' 
> Roberts may have been in not examining his papers, he was honestly i 


mistaken, and it would be a great wrong to take his labor and expendi- , 
ture of a quarter of a century for nothing. He will therefor be allowed , 
to recouvey to the government the NE. 4 ofthe NW. 4 of section 23, if! 
_ the same stand in his name, unencumbered and may amend by maine | 
entry for lot No. 6, section 22, as prayer tor in his petition. Your | 
| decision is motlified Acoordinialy: 
i 
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‘RAILROAD GRANT—WITHDRAWAL-—COAL LAND-SETTLEMENT. 
NORTHERN Paciric k. R, Co, v. COLLINS. | 


The settlement of an alien on coal land affords no claim thereto under the coal land 
acts of July 1, 1864, and March 3, 1865, as against the withdrawal of such land on © 
general route under the grant to the Northern Pacific. 

Lands withdrawn for the benefit of said grant are not subject to serueent, or pur- 
chase under the coal land law, 


Secretary y Noble to the Commissioner of the General Land Office, May 7, 
1892. 


I have considered the case of John Collins v. Northern Pacifie Rail- 
road Company, upon.the amended application of Collins, involving lots 
1 and 4, the NE. § of NW. 4 and NW. i of NE. 4, Sec. 29, T. 23 N., RB. 
6 E., Olympia land district, Washington, on appeal by the company 
from your office decision of July 21, 1884, rejecting its claim to the 
tract and awarding to Collins the right to purchase the same under the 
coal land law. 3 

‘Said decision states that the land in question i is within the limits of. 
the withdrawal for the Northern Pacitic Railroad Company (main line) 
under the act of July 2, 1864 (13 Stat., 365), which became effective 
August 13, 1870; that it is also within the limits of the withdrawal, 
made August 15, 1873, for the Cascade branch line, and of that made 
~ June 11,1879, for the amended branch line; that the main line has been 
constructed to New Tacoma, about two townships south of this land; 
that the branch line opposite this line was definitely located March 26, 
1884; that the township plat was filed in the local office August 5, 1873, 
by letter of transmittal from your office, where it had been sent by 
surveyor-general’s letter of July 28, 1873; that one Richard Richards, 
in December, 1869, settled upon the land while it was yet unsurveyed, 
and abandoned the same in Septeniber, 1870; that after two or three 
intervening settlements, which were in turn nbandoned: Collins, on the 
27th of June, 1881, applied to purchase the land under séction 2347 
of the Revised Statutes as coal land, and his application was refused 
by the local office, because “the land applied for is reserved for the 
benefit” of the railroad company. | 

Upon the final location and construction of the branch line of said 
road, the tract in question falls within the primary, or granted, limits, 

and, unless the claim of Richards was such as would defeat the with- 
drawal attaching under the 6th section of the granting act, upon the 
filing of the map of general route, this tract has been son hanonele with- 
drawn since August 13, 1870, the date of the filing of the map of gen- 
eral route of the main line of sald road. 

On the 17th of November, 1883, your office ordered a hearing to 
‘determine the status of the land in dispute at the date of the with- 
drawal of August 13, 1870. Hearing was had February 6, 1884, and 

upon the testimony taken the register and receiver rendered their joint 
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| decision: adverse to the railroad company. From this the company 
-appealed to your office, and from your office decision sustaining that of 


the local office said. company’s appeal i is NOW before me for considera- | 


tion. 

The decision appealed from finds as fact that “from the first date of 
settlement, viz: December, 1869, to the present time, the land covered 
by Richards’ settlement has been occupied and improved by parties | 
intending, in good faith, to obtain title to the sime under the laws of - 
the Unitéd States governing the public domain;” and, as conclusion of 
law, it finds “that the tracts covered by Richards Seulement were — 
excepted from said withdrawals.” . 

Richards testified at the hearing that he was a native of England; : 
that he had lived in Washington Territory since 1869; that between - 
_danuary 1, 1870, and October 1st of the same year, ie family was in’ 
Seattle; that ie spent a good deal of his time on Cedar river; that in 
1869 one Boblet and himself went up Cedar river, with some othiers, to 
_ hunt a claim, and hunted wp and down the river; that coming home ’ 
one time he looked down into the river and saw a large piece of coal; 
that they went.up the river and found more coal, and. located there, 
taking a claim including this coal, Boblet locating on one side of the 
river and he on the other. The land was then unsurveyed. He de- 
seribed, as nearly as possible, indicating on a mapor plat the land . 
sipinied: and stated to what points they measured for their lines and 
corners, running as nearly as they could a half mile up and down the 
river. He intended to take as nearly as possible a square tract. In 
answer to the question, “ How much time between the first of January, 
1870, and the time you left these claims did you and Boblet spend on 
them?” he answered: ‘‘ Well, we were up there every once in two or 
three weeks.” As to the nature and extent of improvements, he testi-_ 
fied: “I commenced a log house, and slashed considerable on the 
claiin; we worked all the time we were there on the claims. I would ' 
work with Boblet and then he would work with me on my place.” In 
answer to the question, ‘‘ What was your intention in regard tq claim- 
ing and getting title to this land under the laws of the United States?” 
his reply was: “ Our intention was to take it any way we could acquire 
it, get title toit. I hardly knew how, but our intention was to get it 

just as the government would let us have it.”. When asked why they 


- gelected this land, he answered: “ the coal that was on it; we would 


not have selected it for anything else; there might have been a little 
of it fitfor garden—enoughfor asmall garden probably.” Intestifying 
as to his abandonment, he speaks of being “on the way home” from, — 
the mine at the time he told McCallister he could have it. He had | 
- already testified that his family was in Seattle. 

-. Itis quite clear that he never established, or pretended to establish, 
a residence upon the tract. 
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I find from the evidence that the extent of his settlement and i improve- 
ment was the partial erection of a log cabin, and some slashing on the 
tract. When he abandoned said land in September, 1870, he gave what- 
ever right he had to John 8. McUallister—this without SO nSIceEalOn, 
and without writing of any kind. 

McCallister testified that when he went on the land, he found the log 
cabin which Richards had partly built; also near it a tree blazed, and 
thereon a notice, either with a pencil or cut in, that Richards had taken 
that land. He further testified: “I followed the river up and down, 
and found where he had driven a stake above and below his claim;” 
further, that he (McCallister) took the claim for his son-in-law, Charles 
McCallister, and took what was known as the Boblet claim across the 
Cedar river opposite the land in question for himself; that soon there- 
after he was away for a few days, and when he returned one Hiram Wil- 
son had jumped the claim which he had intended to hold for his son-in- 
law; that this occurred before his son-in-law got to the land; that no 
attempt was made to put Wilson off; that “he (the son-in- law) just 
took the claim opposite mine.” 

Charles McCallister, the son-in-law, ‘aneites that he never attempted 
to make any claim.to the land in question, nor to occupy it. There was 
a break of several weeks between the occupancy of Richards and that 
of Wilson, and was no-privity between. them. 

The evidence further shows that Wilson claimed the land from Octo- 
ber, 1870, to about’ May 10, 1871, when he sold to Thaddeus Hanford. 
The latter sold to Collins, the appellee, June 27, 1881, and on the same 
day Collins applied to enter under the present coal-land law—sections 
2347 to 2352 of the Revised Statutes. The improvements made by the 
different parties during all these years were very limited and consisted 
mainly in slashing some of the timber on the tract. 

Though it was known at the date of Richards’ settlement that the 
land was coal land, and it has been known as such ever since, he and 
all those who came after him having occupied it for that reason, yet it 

does not appear that anything has ever been done in the direction of 
operating the mines, or in any way developing the same, | , 

On the other hand, the evidence is quite conclusive to the effect that 
nothing has ever been done, or attempted. 

The only laws in force at the date of Richards’ settlement, relative 
to coal lands, were the act of July 1, 1864 (13 Stat., 343), and the act of 
March 3, 1865 (id., 529). The first provided: 

That when any tracts embracing coal beds or coal fields, constituting portions of 
the public domain, and which as ‘mines’ are excluded. from the pre-emption act of 
1841, and which under past legislation are not liable to ordinary private entry, it 
shall and may be lawful for the President to cause such tracts, in suitable subdivi- — 
- gions, to be offered at public sale to the highest bidder, after public notice of not 


less than three months, at a minimum price of twenty dollars per acre; and any. 
land not thus disposed of shall thereafter be liable to private entry at said minimum. 
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The supplemental act of 1865 provided: 


That in the case any citizen of the United States, who, at the passage of this act, 

' may be in the business of bona fide actual coal-mining on the public lands, except on 

lands reserved by the President of the United States for public uses for purposes of | 

, commerce, such citizen, upon making proof satisfactory to the register and receiver 

to that effect, shall have the right to enter, according to legal subdivisions, a quan- 

— tity of land a exceeding one hundred and sixty acres, to embrace his EEO ET: 
ments, at the minimum price of twenty dollars per acre. 


_ Richards in his testimony at the hearing states indefinitely that it 
was his intention to take the land any way he could acquire it—that 


‘is, just as the government would let him have it. 


Did his occupancy the land give him any color of right or EL: 
thereto? 

Under what law, if any, did he acquire any right by his settlement? 
It is clear that he could get no benefits under the pre-emption or home- 
_ stead laws, for those laws specifically except from their operation lands 


° on which there are known mines. 


- The coal act of 1864, cited supra, conferred no rights by virtue of set- : 
tlement, nor until after publie offering under. authority from the Presi- 
dent. This land has never been offered. The act of 1865, in 4 sense — 
_ pre-emptive in its character, conferred upon him no benefit or right, for — 
two reasons: 
_ First, he had not at the date of the act engaged in the business of 
coal mining on the tract, nor did he at any time so engage. | | 

Second, he was not at the time of his occupancy a citizen of the 
United States, as is shown. by his own testimony at the hearing. 

Had the land been offered at any time subsequent to his settlement, 
as provided by the act of 1864, such settlement would under the act 
have furnished him no protection and given him no right whatever. 

In such case the land would have gone to the highest bidder, and he | 
- could have secured it only by being the highest bidder. | 

- There can be no color of title in an occupant who does not hold under any instru- 
ment, proceeding, or law, purporting to transfer to him the title, or to give to him the 
right of possession. And there can be no such thing as good faith in an adverse hold- 
ing, where the party knows he has no title, and that, under the law, which he is 
presumed to know, he can acquire none by his occupation. Supreme Court of United ° 
States, in case of Deffebach v. Hawke, 115 U. S., 392. 

In view of the foregoing, I am unable to conclude that there Was, on 
August 13, 1870, any appropriation of the land which could be recog- 
nized, or that Richards’ mere temporary settlement and squatter’s claim 
on known coal land, which he shortly afterward abandoned -without 
having made any substantial improvement, and to which no right or 
-eolor of right attached under the law by virtue of said settlement, or 
otherwise, constituted a claim or right within the menue of section 3 
of the grant to the railroad company. — 

‘If it did not, then the tract was public, aniesereed land, and as such 


~ 
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was subject to and included in the withdrawal of August, £870, forthe - 
benefit of the railroad company. | 
This view deprives neither Richards nor any folinwing him of any 


equity. None could be claimed for him since he voluntarily abandoned, 


without consideration from any source, such claim as he may have 
asserted. None could be claimed on the strength of his settlement for 
any who followed him as occupants of the land, for between him and. 
them there was no privity. 7 

Applying the strictest rule of construction against the erantee, J find 


nothing in the Jetter or reason of the law which would justify the ex- 
ception of the tract in question from the withdrawal of 1870, under the 
grant which expressly provided in section 3 thereof, excluding mineral 


lands, “‘ That the word ‘mineral’ when it occurs in this act shall not be 
held to include iron or coal.” | | | 
The tract not having been excepted from the withdrawal for the ben- 


efit of the company, on account of Richards’ settlement, it becomes 


necessary to inquire what effect, if any, did the subsequent settlements ° 
and claims have upon the erant?! 
As stated in your office decision, the withdrawal of aes ust 13, 1870, 


- for the main line of road was followed by the withdrawal of August 15, 


1873, for the branch line, and by that of June 11, 1879, for the amended 
br andi line, for the benefit of the same company. 

The land in question is within the limits of each and all of said with- 
drawals. 

The main line of road as finally constructed terminated at New 
Tacoma, before it reached a point opposite said tract, but this was not 
effected until May, 1874. Since the withdrawals of 1873 and 1879 in- 
tervene and embrace the tract, it follows that it has been continuously 
withdrawn from August, 1870, to the present time, the restoration of | 
September 1, 1879, applying to and taking effect only upon such lands 
as fell without the withdrawal for the branch line. This being true, the. 
conclusion must be that neither the settlement of Wilson, in 1870, sub- 
sequent to the withdrawal of the same year, nor that of Hanford, in | 
1871, can avail to appropriate the land or except it out of the with- 


drawal for the benefit of the company; nor can the application of. 


Collins to enter under the coal-land law of 1873 (now sections 2347 to’ 
2352 of the Revised Statutes) be properly recognized. 
For the reasons herein given, J must reverse the cecision appealed 


‘from, and hold that the tracts covered by Richards’ settlement were 


not excepted from said withdrawals for the benefit of the N orthern 
Pacific Railroad Company. 


Awe” 
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= HOMESTEAD ENTRY—RESIDENCE—MINERAL LAND. 
SANDERSON v. TAYLOR, 


The sufficiency of residence under the homestead law is not affected b y the fact hat: 
the entryman’s house was on a part of the entered land that was subsequently 
adjudged to be mineral and excluded fr. onl the entry. 


First Assistant Secretary Chandler to the Commissioner of the General : 
: Land Office, May 7, 1892. 


On the 27th of December, 1881, Edwin Taylor filed his pre-emption 
declaratory statement for the ws ‘of the SEfand the Hg of the SWé of 
Sec. 26, T. 6 N., R. 13 E., Sacramento land district, California, alleging | 
Settlement on the 13th of that month. On the 26th of July, 1882, he 


made homestead entry for the jand, asking the benetit of his residence 
_ thereon under his pre-emption filing. 


_ He had resided upon the land for several years prior to his pre- emp- 
tion filing, and on the 24th of May, 1884, he submitted final proof, 


claiming the benefit of such residence. When he made his final proofhe 


relinquished his claim under his entry to a part of the NE of the SW4, 
which was in conflict with the quartz mine of one Reynolds. After 4 | 
‘relinquishment there were about twenty-three acres of said quarter 
_ Section included in the homestead entry of en which was designated 
- as lot No. 2. 

His proof was protested by one Burt et al., Gud ie a hearing the 
protest was dismissed. Upon an appeal to ont office, you decided on 
the 4th of January, 1887, that the W4 of the NW4 of the SE} was. 
mineral land, and not subject to entry under the homestead law. You 
_ also held that his settlement under his homestead entry dated from 
' December 13, 1881, and that his proof made in May, 1884, was prema- 
.turely made, and could uot be accepted. As sufficient time had ex- | 

pired atthe time of your decision, you stated that he would then be 
allowed to make final proof for the land in such decision adjudged to be 


~ pon-mineral. 


. ° From that decision.an appeal y was taken to the Department where it. 
was affirmed on the 1st of September, 1888, Taylor being allowed to | 
- make new final proof, within the life of his entry, for that portion of the 
land not relinquished by him, and not: found to be mineral by yon. 
Such proof was made on the 15th of January, 1889, which was accepted, 
and final certificate issued. 
On the.27th of May, 1889, Sander son petitioned: for a hearing, to. be 
_ allowed to-make proof that Taylor had not resided upon the land in- 
‘cluded in his final certificate. You granted such petition, and on the . 
12th of February, 1890, ordered a hearing which took place on the 3d 
of April, 1890, résulting in a decision by the local officers adverse to 
 Yaylor. An ape was taken to your office, and on the 31st of March, 
_ 1891, you rever sed the decision of the local officers, accepted the final 
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proof of Taylor, and held his final certificate intact. a appeal from . 
such decision brings the case to the Department. _ | 
The fact that the residence and buildings of Taylor were upou the 
twenty acres of his entry decided by you to be mineral land, is not dis- 
puted. It is also true that on the 4th of January, 1887, when you 
rendered such decision, he had resided wpon the land covered by his 
entry for more than five years. The further fact that in. your decision 
_ of the date last stated, as also in the decision of the Department upon 
_ appeal therefrom, he was expressly allowed to make final proof for’ the 
land adjudged to be non-mineral, I think disposes of all questions — 
relating to the validity of Taylor’s entry. | 

As soon as he received notice of that decision of the Department he 
initiated proceedings to acquire title to the land adjudged to be min- 
eral, under the laws relating to mineral lands, and also gave notice of 
his intention to make final proof, in pursuance of such decision. He 
did not, however, remove his house from the mineral to the non-mineral 
Jand, ite having ae eady resided upon and cultivated the whole tract, 
for fis full period Se by law, before any portion of it was adj udged 
to be mineral. 

The case of Darragh ». Holdman (11 L. D. , 409), presented a similar 
question. In deciding that case you held: The evidence shows that 
Darragh resided on the land continuously, and having shown good faith, 
the fact that his residence was on that portion of the land shown to be 
mineral, would not of itself defeat his rights, and his final proof should 
not have been rejected.. In that case the local officers had rejected it. 
as in the case at bar, and upon appeal the Department sustained your _ 
decision. I see no reason for adopting a different course in this case, 
and the decision appealed from is therefore affirmed. . : 


HOMESTEAD APPLICATION—IRBEGULAR ALLOWANCE. 
CALHOUN ¥. DAILY. 


The irregular allowance of a homestead application for land covered by the entry of | 

- another, and subsequent compliance with law on the part of such applicant gives — 

him a right that will attach on the cancellation of the prior entry to the exclu- 
sion of one who then applies to enter but alleges no prior right or equity. | 


Secretary y Noble to the Commissioner of the General Land Office, May ‘g 
1892. 


On the 20th of December, 1881, Charles A. Janzig made pre-emption . 
cash entry for the SH 4 of Sec. 15, T. 62 N., R. 14 W., at the Duluth 
land office, Minnesota, which entry was held for cancellation by you on 
the 21st of October, 1886, upon a report of a special agent. 

Upon the spliation of the Minnesota Iron Company, tr ansferee, a 
hearing was ordered, on the 20th of January, 1888, which took place on 


2h y : : 
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e ENE. 26th of November, of thatyear. Asa result thereof, Said entry was) 


canceled. by you on. the 17th of September, 1889, which fact was entered 


'-. on the records in the local office, on the 20th of ‘the month, From that 


decision, the Minnesota Iron Company did not appeal. = 
- On the 31st of October, 1888, Frank A. Daily filed in the local office - 
a quitclaim deed, aecatsa by Janzig, as grantor, to said Daily, as . 
grantee, for the aid quarter section, and made aplieation to make 


- homestead entry therefor. The local officers treated such deed as a_ 


- relinquishment by Janzig, and endorsed thereon “canceled by relin- 
quishment, Oct. 31, 1888,” and minuted that fact upon the record in 
their office, and accepted and allowed the application of Daily to make 
hoinestead entry for the land, writing across the face thereof the wor ds: 
“subject to claim of Minnesota Iron Company, transferee.” 

The claim of that company to the land, as transferee, was disposed of 
by your judgment canceling Janzig’s entry, vandered on the 17th of 
September, 1889, from which no appeal was taken. 

On the 20th of September, 1889, the day on which your judgment of 
cancellation was received atthe local office and entered upon the records 
thereof, but previous to such receipt and entry, Maria A. Calhoun pre- 
sented her application to make homestead entry for the land, which was 
rejected by the local officers, on account of the pending cash entry of 
Janzig, and the prior homestead entry of Daily. Later in the same 
day, but after the cancellation of the Janzig entry had been noted on 
the record, her application was again presented, and again rejected on 
account of Daily’s prior entry. From this action on the part of the 
local officers, she appealed to your office, and on the 29th of August, 
1890, you rendered decision in the case, in which you said to the local 
officers: “ Your action in rejecting the application of Calhoun is hereby — 
affirmed, subject to the usual right of appeal. No allegation of fraud is 
brought against Daily’s entry. Should Calhoun desire to contest the — 
entry on that ground, she is at liberty to do so, in accordance with the 

rules of practice.” No such contest was initiated, but an appeal, by ~ 
Calhoun, from your decision, ee the case to the Department for con- 
sideration: 

In her appeal to your office from the action of the local officers, the 
principal ground of error specified is as follows: 

The action of the register and receiver, in accepting the relinquishment of Charles — 
_ A. Janzig of a cash entry, and the acceptance of a filing on said land on the same day 
by Frank A. Daily, was an error of law, and was wrong and reprehensible. 

In her appeal to the Department from your decision, itis alleged that. 
you erred in affirming the decision of the register and receiver, and in 
recognizing the entry of Daily as an appropriation of the land, claim-— 
ing that such entry was null and void, and that Calhoun, being the first 
‘ to apply to make entry for the land ater the celldtion of J anzig’s 
. entry by your order, was the first legal applicant therefor. . 

_ Daily was allowed to make homestead entry for the land on the 31st 
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of October, 1888, and such entry was followed by due compliance with 
Jaw on his part, in the matter of residence, improvements, and cultiva- 
tion. This, I think, placed him in a different relation to the land, than 
. he would have peeupicd had his. application been rejected, and iis had 
done nothing upon the land required of a homestead entryman. Had _ 
his application been rejected, he could have obtained no relief by ap- 
peal, unless he could show that the land was subject to entry at the 
date of his application. This was held by the Department im the case 
of Goodale v. Olney (13 L. D., 498). In the case of Maggie Laird (ibid, 
502), it was held that where an application to make entry for land cov- 
ered by the existing entry of another was rejected, an appeal from such 
action would not have the effect to cause the application to attach on 
the cancellation of the pr evious entry. These cases lay down the rule 
- to be followed where an improper application to enter is rejected. 

A different rule seems to prevail in cases where an improper applica- 
tion to enter is accepted. In the case of Richard Griffin (11 L. D., 231), 
where an entry had been err oneously allowed for land within the ee 
Indian reservation, it was said: “TI see no good reason why his home- 
stead entry should ae be allowed to remain intact, and take effect from 
the date when the land covered thereby became subject to settlement,” 
and such was the disposition made of the case. 

In the case of Thomas et. al. v. Spence (12 L. D., 639), where an im- 
proper entry had been allowed for land embraced within an existing 
swamp selection, such entry was allowed to stand, and take effect on 
the cancellation of such selection. It was therein said: “After the can- 
cellation of the State’s selection, the question as to the validity of an 
entry made while the land is so appropriated, is one solely between the 
government and the entryman, and the entry may be allowed to remain 
intact, subject to future compliance with law, unless the allowance of | 
such entry would be in derogation of the rights of adverse claimants.” 
Upon the proposition that “a contestant will not be heard to question _ 
the validity of such entry upon the ground that it was invalid when al- 
lowed, unless he shows that the allowance of the entry would be in 
violation of his rights, or would defeat a prior right or equity,” the case 
of Meyers v. Smith (3 L. D., 526) is cited In Thomas v. Spence. 

The case of Schrotberger v. Arnold (6 L. D., 425), held that “ during 
the existence of an entry the land covered-thereby is not subject to 
appropriation by another,” but it also held, that “an entry though 

made wheu the land was not subject to appropriation, on removal of the 
bar, may be allowed to stand intact.” 

: Applye the doctrine of thé cases cited, to the one at bar, and I 
think the conclusion reached is, that the aliewariee by the local officers 
of the application of Daily to Hake homestead eutry for the land, fol- 
lowed by due compliance with law on his part, in the matter of resi- 
dence, improvements, and cultivation, constitute a claim which attached 
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on the cancellation of the prior entry of Janzig, to the exclusion of the 
right of Calhowm who subsequently applied to make entry therefor, 
and that she will not be heard to question the validity of such improp- __ 
erly allowed entry, unless she shows that the allowance of said entry — 

— isin violation of her prior right or equity. 

There is no such showing in the case, as she claims uo right or equity 
in the land whatever, prior to the presentation of her application to - 
make entry therefor, on the 20th of September, 1889. This was three 
days after the rendition of your judgment of cancellation of Janzig’s 
entry which was made on the. 17th of that month, and took effect that 
. day, as was held in Perrott ». Connick (13 L. D., 598), “ without regard 
to the time when such judgment is noted of pecord in the local office.” 
_ There are no disputed questions of fact in the case, and the good 
- faith of Daily is not in issue, nor are any acts of bad faith on his part — 
_ alleged or established.. For the reasons stated, and in view of the 
authorities cited, the decision appealed from is affirmed... 


———————— 


PRACTIC E-RULE TO SHOW CAUSE, ae DESERT ENTRY. 


WILLIAM S. POWELL. 


Un ‘les a rule to show cause why an entry should not be canceled, time should not 

run as against the entryman while the local office is closed. | 
- Equitable action may be taken on a desert entry made on final proof gdibmitiea after 
the expiration of the statutory period, where the delay is satisfactorily ex- 
plained, and no aclverse claim exists. 


First Assistant Secretar y Chandler to the Commissioner of the Gener al 
Land Office, May 7, 1892, : 


On the 27th of August, 1886, William S. Powell made desert. land < - 
entry for lot 2, the N 4 of the ‘SW 1, the SE 4 of the NE i and the © 
SE 4 of Sec. 7, and the N $ of the NE 3 4 of Sée. 18, T. 15 N,, R. 16 E., 
Helena land. district, Montana. 

On the 18th of October, 1890, you advised. the local sthioats eat the 
statutory period for the reclamation of the land had expir ed, and directed 
them to give notice to Powell, and other parties srulayly situated, un- — 
der circular of August 28, 1880, and in accordance with circular of 
October 28, 1886. 

On the 13th of Nov ember, 1890, the local officers advised you that on 
the 29th and 31st of July, 1890, the parties in said letter named, one of. 
whom was Powell, had been notified to show cause within ninety days, . 
why their entries should not be canceled for failure to make final Be oof 
and payment within the statutory period. 

On the 26th of November, 1890, you advised the local officers that the 
entry of Powell had been canceled that day, and directed them to note 
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the same on their records. From that direction and decision Powell - 
appeals to the Department. | | | 

He bases his appeal upon the ground that the cancellation was made 
before the expiration of the ninety days from the date of service of no- 
tice upon him. In explanation of this he shows that the United States 
land office at Helena was closed on October 15, 1890, for all business 
from the new Judith land district, in which Powell’s claim was located, _ 
and the office at Lewistown, in such district, did not open until Novem-— 
ber 26,1890, 

He attempted to “ show cause” at the new office within the ninety 
days, as required, but was unable to do so, owing to the fact that the 
commission of the receiver had not been received, and the office was 
not then legally opened. He made his showing the first day the office 

was open for business, and he insists that the time between the closing » 
_ of the office in Helena, and the opening of the office at Lewistown should 
not be included in the ninety days allowed him by the notice. 

The cause shown by hin was in the form of a corroborated affidavit, 
in which he stated that the reason final proof on said entry was not. 
made within the required time was because the entire seasons of 1889 
and 1890 were so extremely dry that all the streams in that section | 
were greatly diminished in the volume of their water flow, and many 
of them entirely dried up. He also showed that he had constructed a 
main ditch, eight miles in length, from the Judith river, at a cost of 
fifteen hundred dollars, and lateral ditches covering each and every 
legal subdivision, and that the main and lateral ditches are of a capac- 
ity sufficient to thoroughly irrigate and reclaim the land included in his 
entry. That he has water rights in the waters of the Judith river suf- 
ficient for that purpose, but that since July 1, 1889, he has only been 
able to secure one hundred inches of water from that source, when be 
was entitled to five hundred inches, which was an abundance to thor- 
oughly irrigate and reclaim the land. 

Upon this showing he asked for ‘further time within which to make 
his final proof and payment. This application was forwarded to you 
by the local officers, from the Lewistown office on the-28th of Novem- 
ber, 1890, with the recommendation that he be allowed more time in 
~ which to fale proof. 

On the 15th of December,.1890, you informed. the local officers that | 
the entry of Powell had been canceled by you before the receipt of his | 
application, and you: directed them to inform him that you were not 
authorized by law to erant an extension of time for the reclamation of 
the land, and as the entry had already been canceled, you could afford 
him no relief in the matter. | 

I am clearly of the opinion that the time during which there was no 
land office open before which Powell could make his showing, should 
not be included within the ninety days allowed him for showing cause | 
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‘why his ae should not be canceled, After the 15th of October, 1890, | 


he could not make such showing at the Helena office, and the office at % 


_ Lewistown was not opened for business so that he could make it there 


within the required ninety days. He applied there within that time, 
and made his showing at the earliest possible day thereafter. Deduct- 


- ing the time during which there was no office open before which he 
-. could show cause, from the ninety days allowed him tor that purpose,. 


7 and it is seen that he was in time, and that the decision of cancellation — 


“was rendered prematurely, 


In the case of George WwW. Mapes (9 L. D. , 631), it was said: “It a 


. true that there is no authority for gr satin an extension of time in 


making final proof in desert land entries, but the Department will, in 
the absence of an adverse claim, give an equitable consideration to final | 


proof submitted after the expiration of the statutory period, if the de- 
Jay is satisfactorily explained.” In support of this position the cases of 


Richard A, Ballantyne (3 L. D., 8) and Oscar Cromwell (8 L. D., 432) 

are cited. The same views were expressed in Alexander Toponce (4 L. 

D., 261) and in Riley Garrett (7 L. D. » 19). | 
Tt seems to me that the facts set out j in Powell’s affidavits of Novem- 


ber 3, 1890, and the one which accompanies his appeal, both of which = 


gracanly een show that he made his entry in good faith, and 
that he endeavored to comply with the law, and was only prevented 
from doing so by the extreme and unusual dryness of the seasons of" 


1889 and 1890. Having expended so much money in attempting to re- 


claim this tract, it seems harsh and inequitable to arbitrarily hold his | 
entry for Sane llanion: Only the government and the entryman are in- 
terested and justice indicates that he should be given a fair chance to. 
comply with the law. 

The rules 29 and 30 of the additional rules of Suen adjudication 


of April 28, 1888 (6 L. D.,.799) provide for the submission of the final — 


proof in certain cases to the board of equitable adjudication after the | 
expiration of the Suaimtory. limit. This seems to be oor PO nee 
by such rules, and 3 | 


I think, therefore, that the said en there ce no. adverse claim, should be re- 
instated, and that the local officers be directed by your office to allow the claimant, 


- within ninety days notice hereof, to make payment for the land and proof of re-. ‘ 


clamation of the lands covered by his entry, and also proof bringing said entry within 
the purview of rule 30, aforesaid, when the same will be submitted for confirmation 


to the board of equitable adjudication. See case of Joseph Himmelsbach (7 L. D.,. 
247), 


That was the language used j in Sncang my decision in the case of | 
George W. Mapes, supra, and I make it a part of my decision in the. 
case at oe and modify the decision abcesiee from accordingly. 
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PRACTICE—APPEAL—~INTERLOCUTORY ORDER. 
PUESCHELL 0. COWGILL, 


An appeal will not lie from an interlocutor y order of the Genes al Land Office. 


Secretarg ¥y Noble to the Commissioner of the General Land Osffice, May.7, 
) 1892. 


I am in receipt of saibtion to review departmental decision of eCeiie 
ber 5, 1891 (unreported), in the case of Edward A. Pueschell v. C. C. 
Coweill and to re-instate and promulgate the departinental decision of 
October 21, 1891, in the same case recalled by the decision of December 
5, 1891. 

The tract involved in this case is the S.W. 4 of section 6, T. 8. 30, R. 
29 B., Visalia, California, and the motion above iennoned 18 made by. | 
counsel of Cowgill. 

- The necessary facts to the ieeaantion of the questions raised by 
the motion are as follows: 

One Thomas A. Means made a timber culture entry for the tract in 
question in 1876. | 

On October 28, 1887, Herman ©. Pueschell who was a brother of 
the plaintiff in this case initiated a contest against said entry and ap- 
plied to make timber culture entry for said land; a hearing was had 
and it was adjudged that Means had not complied with the law. 

The entry was held for cancellation by you on December 1, 1888; con- 
testant died on February 11,1888. Before the entry had actually been — 
canceled in accordance with your judgment of December 1, 1888, 
Means’ relinquishment was presented by Cowgill and he was allowed to 
enter the tract; on the same day Edward A. Pueschell applied to enter 
the tract; his application was rejected because subsequent to that of 

- Cowgill. "He appealed from said rejection to you and on May 21, 1890, 
you affirmed the action of the register and recéiver which was adver se . 
to Pueschell and he did not appeal from such judgment. Among other 
things in said judgment you instructed the local officers as follows: 

You will advise the heirs of Herman C. Pueschell, or such of them as may be 
known to you, that upon their presenting an application to enter, in lieu of the | 


one which is lost, and making the necessary affidavit and payment, that Cowgill 
will be called on to show cause why his entry should not be canceled for conflict 


therewith—. 

Cowgill appealed from this portion of your judgment, and on pecan: 
ber 5, 1891, it was dismissed because the order from which he appealed 
Was held to be an interlocutory order resting in your discretion and 
not a final judgment from which an appeal will lie to this Po tment 
under rule 81 of the rules of practice. 

Cowgill did not appeal from your judgment of May 21, 1890, but only 
from the order made in connection therewith; that onder was clearly 
interlocutory in character; it did not dispose finally of any of his rights, 
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in tact, your judg ‘ment was favorable to him and your order directing . 
the local officers to ) notify certain heirs how they might yet get their. 

_ alleged claims passed upon by the proper authorities was one from 
which he was not entitled to appeal. The motion before me has been 


examined and duly considered ; it must be and is hereby denied for the 
reasons anONe given, ; 


INDIAN LANDS—ACT OF JANUARY 14, 1889. 
MitLtE Lac LANnps. 


- The lands: formerly oceupied by the Mille Lac Indians are not subject to disposition 
. under the general land laws but: under the epee -provisions of the act of J an- - 
uary 14, 1889. 


_ Secretary Noble to the Cpiniianones of the Cer Land Office, April 
22, 1892, 


By letter of March i 1892, you ask to be instructed as to the dispo- 


sition of the lands formerly occupied by the Mille Lac Indians calling 


attention at the same time to departmental letter of January 21, 1891, 
stating that “the Mille Lac lands should be disposed of as other pub- | 


, lic lands under the general laws,” and to the decision of September 3, 


1891, in the case of Northern Pacific R. R. Co. », Walters (13 L. D., 

- 230), wherein it was held that said lands were to be disposed of under 
the provisions of the act of January 14, 1889,(25 Stat., 642). | 

Under date of January 20, 1891, your office submitted an estimate of 
the cost of completing surveys within the Chippewa Indian Reserva-_ 
tions in Minnesota and included therein an item of $4,000 for the Mille - 
Lae lands. | _As to this item it was said in that report: 

In reference to the views of the Hon. Secretary of the Interior expressed in his 
decision of the 9th instant, case of Amanda J, Walters et al., and G. W. M. Read et 
thy @ doubt is suggested as to whether the lands in the Mille Lac reservation .are to — 
be disposed of under the provisions of the act of January 14, 1889 (25 Stat., 642), or 
as other public lands under the general laws. If the latter, the amount estimated 
therefor in the foregoing may be omitted, and in reference to this. pom! I Beans 
that I may be specifically instructed. 

The answer made to this request by said letter of J anuary 2 21, 1891, 
is as follows: — = 
- In reply you are informed that as the departmental decision of 9th instant held, 
“that the lands upen which the Mille Lacs have enjoyed the favor of residence, 

s0 long as they should not interfere with the whites, is equivalent to a declaration . 
that this favor or license did not amount in effect to a ‘reservation’ oer these lands 
_ upon which. the Mille Lacs could take allotments,” etc., 

the Mille Lac lands should be disposed of as other public lands andes the saseal 
; laws, and consequently will not be surveyed under the act of January 14, 1889. 
Afterwards the question as to the status of the lands within the 
- former Mille Lac Indian Reservation came up in the case of Northern — 

. Pacific R. R. Co. 2. eae supra, and was ae fully discussed in 
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the decision rend ered in that: « CASE, This decision is not only the later 
expression of the Department, but was rendered in a case where the 
status of these Mille Lac lands was the specific question presented to 
be decided. This later decision must prevail, and you will therefore be 
governed thereby in the pennies of said lands. 


RUCKER ET AL v, KNISLEY. 


Motion for review of departmental decision of January 28, 1892, 14 
Li. D., 118, denied by Secretary Noble, May 2, 1892. 


————— 


APPLICATION TO ENTER—SECTION 5, ACT OF MARCH 3, 1887. 
STEBBINS v. CROKE. 


The pendency of an application to enter, at the passage of the act of. March 3, 1887, 
does not except the land embraced therein from the operation of said act. 

The right to perfect title under section 5, act of March 3, 1887, is intended for the 
protection of those who have in good faith paid their money for a title believed 
by them to be good, and the mere fact that a purchaser holds undera quit claim 
deed does not exclude him from the benefits of said section. 


Secretary Noble to the Commissioner of the General Land Office, May 
6, 1892, 


have considered the case of Lorenzo D. Stebbins ». Thomas B. Grane 
involving the NW. 4 of Sec, 33, T. 2 8., R. 67 W., Denver, Colorado, 
on appeal by Stebbins from your decision rejecting his application to — 
make homestead entry for said land. . 
Counsel for Stebbins moved to dismiss the case for the reason, 


1. That no jurisdiction has been obtained in this cause by reason of failure to 
serve all parties in interest. 

2. That it does not appear from the record that the original ssi William Pur- 
cell, who filed his pre-emption declaratory statement for said land, the same being 
number 2098, has been notified to assert his rights within a reasonable time fixed 
by the Secretary of the Interior as es a by the third section of the act of 
March 3, 1887. | 

Section 3 of the act of March 3, 1887 (24 Stat., 556) is as ites 


That if, in the adjustment of said grants, it shall appear that the homestead or 
pre-emption entry of any bona fide settler has been erroneously canceled on account 
of any railroad grant or the withdrawal of public lands from market, such settler 
upon application shall be reinstated in all his rights and allowed to DBEtee his en-~ 
try by complying with the ‘public land laws: Provided, That he has not located 
another claim or made an entry in lien of the one so erroneously canceled: And pro- 
— -wided also, That he did not voluntarily abandon said original entry: And provided 

further, That if any of said settlers do not renew their application to be reinstated 


- within.a reasonable time, to be fixed by the Secretary of the Interior, then all such | . 


unclaimed lands shall be disposed of under the public land laws, with priority of 
right given to bona fide purchasers of said unclaimed lands, if any; and if there be 
no such purchasers, then to bone fide settlers residing thereon. | 
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‘The eoundy show that Walliams Pur cell filed a pre- -emption declar atory 
statement for the tract April 14, 1808, alleging settlement JA aaNet) 14, 
1866. a 

There is no nen that he ever was a joni ig settler on the. 
land, his filing was never canceled either err oneously or otherwise, and 


in the absence of evidence.to the contrary, it is but reasonable to as- 


sume, that if he. ever was a settler on the land his abandonment of the 
same was voluntar y, hence there is no ground for assuming that Pur- 
cell falls within the term of the statute. Neither henoranyone claim- 
ing under him, nor any one Ponies him i 1s a Paty to the present . 
proceeding. | 

The motion is wecetainely sentog: | 
The material facts in the case are as follows: The tract of land in- 


volved is situated within the limits of the grant to'the Denver Pacific, 7 | 


now known as the Union Pacific Railway Company, which grant took. 
_ effect August 20, 1869; said tract of land was, however, excepted from 

the operation of ‘the oT aa by the pre-emption filing of William Purcell. 
On June 15, 1885, George C. Cook made application to enter the tract 
- under the timber: salfure law. This application was rejected by the 
local officers for the reason that the tract was within the limits of the 
~grant to the railroad company. Cook appealed, and pending the same, 
‘Thomas B. Croke filed a protest against the application of Cook, alleg- 
ing that he was a purchaser of the land under title from the railroad 
company, and that he should either be allowed to enter the land under. 
_ the general land laws, or purchase it under the act of January 13,1881. 


On October 15, 1888, you held that the tract was. excepted from the — 


grant to the company by reason of the pre-emption filing of Purcell, 

and that should said decision become final, the respective applications | 
of Cook and Croke would be duly consider ade On appeal by the com- 
- pany this decision was affirmed by the Department on June 24, 1890. 

In the meantime, on April 4, 1889, Lorenzo D. Stebbins applied ag the 
local office to make homestead entry for said tract, and on therejection 
| of his application by the local officers, he aopenlads and on. February | 


ae 1890, Thomas. B. Croke made application to purchase the land in 


| cniostion under the provisions of the fifth section of the act of March 
_ 8, 1887. On March 22, 1890, George C. Cook executed a relinquish- 

eit of his right, title and interest to the tract in question under his 
~ timber-culture application and withdrew the same and dismissed his — 
appeal from its rejection by the register and receiver, and this relin- | 
quishment-was filed in the local office September 29, 1890. 

After a hearing at the local office as to the ran right of Steb- 
bins to enter the land under the homestead law, and of Croke to pur-v 
chase under the act of March 3, 1887, the local officers rejected the _ 

appheation of Stebbins; on appeal you ae their decision and 


_ allowed Croke to purchase. 


Stebbins has appealed. 
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Croke bases his application to purchase upon the fifth section of the 
act of March 3, 1887 (24 Stat., 556), which provides: : 
‘That where.any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary government price for like lands, and thereupon patents shall . 
issue therefor to the said bena fide purchases, his heirs, or assigns: Provided, That 
all lands shall be excepted from the provisions of this section which at the date ot 
such sales were in the bona jide occupation of adverse claimants under the pre-emp- 
tion or homestead laws of the United States, and whose claims and occupation. have 
not since been voluntarily abandoned, as to which excepted lands the said pre-emp- 
tion and homestead claimants shall be permitted to perfect their proofs and entries | 
and receive patents therefor: Provided further, That this section shall not apply to 
lands settled upon subsequent to the first day of December, eighteen hundred and 
eighty-two, by persons claiming to enter the same under the settlement laws of the 
United States, as to which lands the parties claiming the same as aforesaid shall be 
entitled to prove up and enter as in other like cases. 
It has been finally determined by this Department that the tract in 

question was excepted from the operation of the railroad grant. . 

At the hearing Croke established the fact that the tract in dispute 
was coterminous with the constructed parts of the road; that it-was 
sold by the company asa part of its grant in 1869 or 1870, to Amos 
- Bissell under whom he (Croke) claims; that at the date of the sale to 

Bissell, and at the date of the sale to Croke the tract was not in the 

bona fide occupancy of adverse claimants under the pre-emption or 
homestead laws; that it was not settled upon subsequent to December 
1, 1882, and prior to March 3, 1887, by any person or persons claiming 
the right to enter the same under the settlement laws; that he (Croke) 
was a native born citizen of the United States, and finally that Bissell, 
under whom he claims, was a bona fide purchaser from the compaily, 
and I think the evidence is also satisfactory that Croke himself, was a — 
bona fide purchaser from TSE as that term is employed in fhe act in 
- question. | 
Thus under the law and the instructions issued thereunder by this — 
- Department (8 L. D., 348), it would seem, the right of Croke to Dae. 
chase the the tract in dispute, must be Récownined: : 

It is earnestly contended, however, by counsel for Stebbins, that said 
tract of land was excepted from the operation of the act of March 3, 
1887, by the application of George C. Cook, made June 15, 1885, to 
enter the same under the provisions of the timber-culture law, which 
application was pending on appeal at the date of the passage of said 
act, and segregated the tract from the mass of the public Comin, SO 
that the act could not be construed to embrace or operate upon it. 

This proposition is based upon that well established principles of lav . 


That wheusoever a tract of land shall have once been legally appropriated to any 
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purpose, from that moment the land thus appropriated becomes reserved from the. 
mass of public lands, and that no subsequent law or proclamation, or sale would. be 
construed to ener it or to operate pen, it, a no reservation were made 
or. it. 


In the leading case of Wilcox v. J ackson (13 Peters, 498) and in the 
other cases cited by counsel, the facts were that the tracts of land 
under consideration, had eon expressly appropriated for a specific 
- purpose under a law of Congress, or in accordance with law. 

In the adjustment of claims which arise under the administration of 
the public land laws, this Department holds, 

That an application to enter pending an appeal is equivalent to an ete only so. 
fat as the rights of the applicant are concerned. Richardsv. McKenzie (18 L. D., 71). 

The enforcement of this principle is necessary in order that there may — 
be an orderly and correct disposition of the various claims which are 
presented to the Department for adjudication under the various existing 

laws providing for thé disposal of the public domain; but never has it 

- been asserted that a mere application to enter a tract of land, which 
application was subsequently withdrawn, could operate to segregate a 
tract of land from the mass of the public domain or exclude said tract 
from the operation of a law of Congress passed ue the pendency ot 
such application. 
An entry creates a segres ition: of land by operation of law, and while 
_ thus segregated, no law can operate upon it. An application ‘to enter. 
preserves the rights of the applicant, to the tract applied for, and to the 
end that these rights may be thus preserved, the Department rules 
that said tract of land shall be reserved from other appropriation by any 
opposing applicant, in this sense only is a reservation or segregation — 
created by an application. I am of the opinion therefore, that the con- 
tention of counsel, that, the tract in question was not subject to the op- 


- eration of the act of March 3, 1887, can not be successfully maintained. 


- It is contended that Croke, who purchased the land in 1886, was not — 
a bona fide purchaser as contemplated by the statute. He mucenased | 
from Bissell, while the question of the title of the railroad company was 
pending before this Department. He paid a valuable consideration, 
nearly $1,500, for the Jand, which was considered a fair price at that 
time, and he has expended Jarge sums in improving the same. | 
Bissell, who purchased from the railroad company, transferred the 
_ land to Croke by quit claim deed. On this point he (Bissell) testifies, 
that his deed from the railroad company was not a warranty deed;_ 
that he had no patent for the land, and that he wanted to give the. 
same title that he had received; he says: “I told Croke I wanted to 
give you the same title that I got from the railroad, if I had a warranty 
deed, I would give you a warranty deed.” 

Croke testifies as follows: 

Q. At the time you. pur chased this land front Mr. Bissell had you any knowledge » | 
or information leading you to believe that the lands had not been purchased by him | 


in good faith from the Denver Pacific Railr oad? 
A. No, sir. 
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Q. If you had had any knowledge or > information that the road did not have the 
title would you have bought these lands? . 

A. No, sir; J most assuredly would not. . 

— Q. Did you know or had you heard at the time you oanne these lands that land 
' grant lands were involved or the title of the railroad, by any decision of the Depart- : 
ment? 

A. No, sir; but I learned soon afterwards though. 


In support of his contention that a “holder under a quit claim deed 
can not claim as a bona’ fide purchaser,” counsel for. Stebbins cites the 
case of Baker v. Humphrey (101 U.S., 494), : | 
The material facts in that case are these. Scott conveyed the prem- 
ises to Chapman, taking from him a mortgage for the amount of the 
purchase money, $3,500. Chapman did not take possession of the prem- _ 
ises. Scott afterwards assigned the mortgage to Sammons. Sammons 
conveyed the premises, with warranty to Belote. From Belote there 
was a regular sequence of conveyance down to Baker, the complainant. 
Chapman lived near the property for years and knew that Sammons 
and others were in adverse possession and claimed title but never 
claimed or intimated that he had any title himselt. Baker entered into 
-@ contract with Hurd and Smith to sell and convey the premises to them 
for the sum of $8,000/ Baker employed Wells S. Humphrey, an attor- 
ney, to draw the contract. Hurd and Smith took possession under the 
contract, and employed the same attorney Humphrey, to procure an 
abstract of title, who in examining the title found there was no deed 
from Chapman. He therefore sought out Chapman and by represent- 
ing to him that the object was to protect the ‘title of clients, procured 
Chapman to execute a quit claim deed of the premises to George. P. 
Humphrey, a brother of the attorney, for the sum of $25. George P. 
Humphrey, the grantee, knew nothing of the transaction until some 
time afterwards. An action of ejectment was instituted in his name to 
recover the property. Baker tendered him $25, the amount he had 
paid for the deed and offered to pay any expense incurred in his pro- 
curing it and demanded a release. He declined to accept or convey. 
The prayer in the bill was, that the deed to George P. Humphrey be 
_ decreed to be fraudulent, andl to stand for the benefit of Baker. | 
It was with these facts before it that the supreme court, speaking 
through Justice Swayne, used the following language: | 
Chapman conveyed by a deed of quit-claim to the attorney’s brother. The attor- 
ney procured the deed to beso made. It was the same thing in the view of the law - 
as if it had been made to the attorney himself. Neither of them was in any sense a 
bona fide purchaser. No one taking a quit-claim deed can stand in that relation 
May v. Le Claire (11 Wallace, 217). 
_ It will be observed that the court held that the deed which was pro- 
cured by the person who held the position of confidential attorney both 
to the grantor, and to the party for-whose benefit the deed was repre- 
sented to have been made, although in the name of his brother, was the 
same as though it had been made in his own name, and it was well said 
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‘that ne was not a bona fide purehaces and the further statement that, 
— “No one taking’ a quit-claim deed can stand in that relation,” was cer: 
tainly true as applied to this transaction; but is there Bead reason to 
think that this detached sentence was adopted by the court as an un- 
qualified legal proposition? The authority cited by the Associate Jus- 
tice In support of the proposition announced was May v. Le Claire (11 
_ Wallace, 217), and i in said case the decision of the court was announced 
by the same justice nine years before. 

In this case the court say: 

On the 27th of July, 1859, Dessaint conveyed by a deed of quit-claim to Ebenezer - 
Cook. The evidence satisfies us that Cook had full notice of the frauds of Powers: 
_ and of the infirmities of Dessaint’s title. Whether this were so or not, having ac- 
quired his title by a quit-claim deed, he cannot be regarded as a bone fide purchaser 
without notice. In such cases the conveyance passed the title as the grantor held it, 


- and the grantee takes only what the grantor could lawfully convey. ta tae 
the same relations to the property as Dessaint, his grantor, 


The authority cited for this proposition was Oliver ». Piatt et al. (3 
Howard, 363), and we must turn to that case as the foundation for these 
decisions. The unanimous opinion of the court, in the last cited case, 
was announced by Justice Story with that clearness of statement, and 
| careful regard for the meaning of words and of phrases, which so dis- | 
tuigiush the writings of that profound jurist. | 
The material facts which led up to the discussion are these: Williams, 
who had purchased certain premises by quit- claim deeds from Oliver, 
alleged that he (Williams) was a bona fide purchaser for av: aluable con- 
sideration without notice. The court found that Oliver held the premi- 
ses in question.in trust for others, and that if Williams did not actually 
know this fact (which was more than probable) that he was, from the 


-- knowledge he did possess, put. apo inquiry in relation to the matter; ! 


the court say: 


. And the only reasonable conclusion seems to be that he was in as full possession of . 7 
all the facts as were his partners, Oliver and Baum. Another significant circnm- 
_ stance is, that this very agreement contained a stipulation that Oliver should give a 
. quit-claim deed only for the tracts; and the subsequent deeds given by Oliver to him 
accordingly, were drawn up without any covenants of warranty, except against 
persons claiming under Oliver, or his heirs and assigns. In legal effect, therefore, 
they did convey no more than Oliver’s right, title and interest in the property; and 
under such circumstances, it is difficult to conceive how he can claim protection as 
a bona fide purchaser, for a valuable consideration, without notice against any title 
paramount to that of Oliver, which attached itself as an unextinguished trust to the 
tracts. 


I am clearly of the opinion that the true doctrine on this point is thus 
clearly. stated by Justice Story, and in effect, followed in the case of 
May v. Le Claire, supra. | 

One who holds under a “quitelaim deed, takes all the interést his 
grantor had, and may be a bona fide purchaser, as. against all who do 
not claim by a title paramount to that of his grantor. This definition 
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: is, I think, fally sustained by the language of the court in the case of. 
Dickerson v. Colgrove (100 U.S., 578), in which it is said :— | 

Channey conv eyed to the plaintiff i in error by deed of quitclaim. Heis = there- 
fore, a bona fide purchaser. Morton and the defendants were in possession. For 
both these reasons, he took whatever title he acquired subject te all the rights, legal 
and equitable, of Morian and of the defendants who deraigned their ove from the 
latter. 

Applying this rule to the case at bar, we find that Gist took all the | 
interest of Bissell; that no one claims by any title paramount to that of 
Bissell; that in. the absence of the provision contained in the act of March 
3, 1887, othe Bissell nor Croke zan claim any right or title to the land, 
but by the provisions of that act, Bissell (who was without the shadow 
. of a question a bona fide purchaser from the railroad company), or his 
grantee, Croke, has the right to purchase the land in question in the 
absence of an aero right created by statute, and no such adverse 

right exists in the present instance. 

The homestead claim of Stebbins was not initiated until April 4, 1889, 
hence he is not protected by the second proviso of ‘the fifth soepon of | 
the act of March 3, 1887, (Chicago, St. Paul, Minneapolis aid Omaha 
— Railway Company, 11 I. D, , 607). 

It was evidently the ‘aitention of Congress, by the act of Mareh 3, 3y 
1887, to protect those parties who had, in good faith, purchased land of 
the railroad company believing that the company had, by virtue of the 
grant made by Congress, the right to sell said land. 

All of the lands embraced within the provisions of the act, were 
lands to which adverse claims existed at the time the grant took effect 
and were therefore excepted from the operation of the grant, and the 
railroad company had no right to sell the same, it had no title to con- 
vey; hence if we apply the strict rule of caveat emptor, if we hold that 
in order to be a bona fide purchaser one must have made due inquiry as 
to the validity of the title of the company to the tract sold which in- 
quiry carried to its full extent would have disclosed the fact that the 
tract sold was exempted from the erant and did not pass to the com- 
pany, we must hold, as a logical result of the contention, that there 
could be no such one as a Jona fide purchaser. Such a result would be 
equivalent to asserting that the act of March 3, 1887, was au absurdity, 
and without meaning. This can not be aseuiied: On the contrary, it 
- must be assumed that Congress intended to accomplish what a fair and 
reasonable interpretation of its language will accomplish, viz., the 
protection of those, who had in good faith, paid their money for a ‘title 
which they believed to be good. In the case at bar I think there can 
be no question as to. the right of Bissell to purchase under the act. 
But is there anything to indicate that it was the intention of Congress _ 
that the right to purchase must be confined to the one who had origi- 
nally purchased from the company? 

The use of the words heirs and assigus clearly negatives such an idea, 
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| Lt was the intention that one who stood 3 in the sine of the seal 
purchaser, either by heirship. or by assignment, oe have the same 
right. — ) 
After a very full and careful consideration of. the case, I am of the 
- opinion that your decision is correct and the same is affir med, and the 
papers in the case are herewith returned. 


TOWN SITE PLAT-SECTION 22, ACT OF MAY 2, 1890. | 


 CanapaA H. THOMPSON ET AL. 


. : f ‘i : 
A townsite plat submitted for approval under the second proviso to section 22, act 
- of May 2, 1890, should show accurately the size of all lots, the width of streets’ 
_ and alleys, the correct measurement and location of parks and reservations, and 
the exterior boundaries should be indicated in conromminy with the lines of the 
_ public survey. 

In case of an addition to a townsite the streets must conform to the streets already” 

established, and this fact must be stated in the surveyor’s affidavit. 


\ 


Acting Secretary Yy Chandler to the Commissioner of the General Land Off Ce, 
May 9, 1892. 


I am in receipt of your letter of March 24, 1892, transmitting plats 
in triplicate filed by Canada H. Thompson and Jacob U. Shade, show- 
ing a portion of the public domain which each one applied to enter as 
a portion of the townsite of Hennessey, Oklahoma, under the provi- _ 
sions of the second proviso to section 22 of the act of May 2, 1890, en- 
titled ‘‘ An act to provide a temporary government for the Territory of 
Oklahoma, etc. Also the evidence filed in support of their respective 
applications. | . | “4 

You recommend that the plats be approved. 

The evidence filed in support of the application, appears to - suffi- 
cient, but in my opinion, neither of the plats is correct. 7 

It is of the utmost importance that all plats of townsites or SS sdibiis 
of townsites, should be strictly correct and accurate. The size of each 
and every lot should be stated, and if the lot is irregular in shape, the. 
width at each end should beindicated; the width of each street and 
alley should be marked, and the correct measurement of the reser-_ 
vations and parks indicated: the exterior boundaries should be indi- . 
cated and said boundaries nit conform to the lines of the public 
SUIVeYS. 7 , 

The plats before me are more or less defective i in all uhe above men- 
tioned particulars. - a 3 

Whenever an addition is made to a ea already in existence, « as in 
the present instance, the streets must conform to the streets already 
established, and this must be stated in the affidavit of the surveyor. 
The affidavit of the surveyor should. also contain a statement of what 


Thee 
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tract of land is surveyed as the townsite or pontion of the townsite, 
- also that the tract reserved as a public park, contains the requisite 
amount of land. In a word, the affidavit of the surveyor should con- | 
tain a full, correct and. intelligent statement of what is shown on the 
_ plat. 

The affidavit of the party applying to make the entry should embr ace: 
the statement that the application to enter the described tract of land 
as the townsite, or as a portion of, or addition to, the townsite of - 7 
is made under the provisions of the second proviso to section 22 of the 
act of May 2, 1892, entitled “An act to provide a temporary govern- 
ment for the territory of Oklahoma,” etc., that all streets, alleys, parks 
and reservations are dedicated to public use and benefit, and that the 
plat is correct according to the survey made by the proper surveyor. 

The plats in question are herewith returned to be corrected as above 
indicated, and you will inform the local officers of the a ements nec- 
essary in plats to be filed in the future. : 





_ ~ LAMB », SHERMAN, 


Motion for the review of departmental decision of September 3, 1391, 
13 L. D., 289, denied by Secretary Noble, May 9, 1892. 


LOCAL OFFICE—CONTEST—SIMULTANEOUS APPLICATIONS. 


NICHOLS ET AL. v. DARROCH: 


-No rights are acquired under an affidavit of contest presented while the local office 
is closed for the transaction of all business requiring the joint action of the 
officers. 


The right to proceed against an entry should be awarded to the highest bidder where 
two applications for such preieee are filed simultaneously. 


Pir: st Assistant Secretary Chandler to the Commissioner of the General 


st 
Ups Land Office, May 10, 1892. a ee pi 5 be 


“ | have examined the appeals by Josephine N icliols and Michael J.. 
Barrett from your decision of February 6, 1891, holding that the right 
to contest the timber-culture entry of J ohiigori K. Darroch for the 
SW. + Sec. 14, T. 140 N., R. 64 W., Fargo, North Dakota, should be 
awarded to the highest bidder. | | 

- It appears that the contest of Mrs. Nichols was first presented J une 
4 1890, but no business was then transacted, because the register had 
been directed to keep office open for fafocmintion only, and to transact | 
no business requiring the joint action of both officers, the receiver hav- 
ing become insane, On July 28, 1890, when the office was again opened 
- for business, the affidavit was again presented, simultaneously with the 
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affidavit of contest a gainst the same entry by Barrett... The iecat offi- 
cers issued notices upon both affidavits, but held that: the affidavit of 


a ~ contest of Mrs. Nichols, having been presented June 4, 1890, while the — | 
. . office was closed for busimess, was superior to that of ‘Barrett's. You 


reversed their decision, holding that Mrs. Nichols could acquire no right. 


oe by the presentation of her affidavit while the local office was not.open 
for business, requiring the joint action of both officers, and being pre- . 


- sented simultaneously with the affidavit of Barrett after the office was _ 
~ open for business, the right of contest should have been awarded mo the 
highest. bidder. 
‘There was no error in ‘this ruling See J onsen v. Velta, 14 L. D., 
316. 7 
Your decision j 1s affirmed. 


HOMESTEAD CONTEST—RESIDENCE—MILITARY SERVICE. 
Rosi v.. STARKS. 


Proof of aban donmant. covering a period. vaneeguent to five term of residence required. 

- of a homesteader does not warrant cancellation of the entry; and, in determin-. 

_ing whether the charge of abandonment will lie, the claimant’s military service: 
may, be computed as forming a part of the requisite residence. 


First Assistant ‘Secretary y Chandler . to the Commissioner of the Gener al 
Land Office, May 11, 1892. 


On June 22, 1885, Joseph B. Starks HAAG, homestead entry of the. 


. NE. tof Sec. 13, T. "193, R. 74, Aberdeen land district, South Dakota. 


. On March 28, 1890, John Rosin filed affidavit of contest against — 
_ said entry, on charge of abandonment for six months before date of 


a _ said affidavit—also abandonment forone year prior to said date. 


Notice was given by publication, but defendant did not appear at the ; 
date set for the hearing. The local officers found, from the evidence. 
_ adduced by the contestant, that the entry “had been abandoned by the 
Claimant for more than six months since. the date of said entry and 
next prior to the service of notice herein,” and recommended that the - 
entry be canceled. : 

A registered letter soneaaine a vigtacation of the decision Was sent. 
to the entryman’s last known. address, but was returned “ uncalled for.” 
The record in the case was transmitted to your office, whereupon, you 


_ reversed the judgment of the local meets, upon substantially the fol. ce 


~ lowing ground: 
In an affidavit filed with his entry papers he showed that he had : 
served in the federal’ army one year, seven months, and twenty-four 
days. He was, therefore required to show residence on the tract for 


_ three years, four months, and six days—which period expired October 


28, 1888, The contest affidavit filed March 28, 1890, alleging abandon- 
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ment for one year next prior to that date, 1 would cover a period com- 
mencing “March 28, 1889. As he was under no legal obligation to re- 
side upon the tract after October 28, 1888, the proof of his abandon- 
ment afterward was not considered sufficient ground for the cancella- 
tion of the entry. : 
The contestant appeals to the Department, upon numerous wi | 
tions of error, accompanied by corroborated affidavits setting forth that ~ 
_ the entryman never at any time resided upon or cultivated said tract. 
It is not necessary to state what the decision might be if the contest 
affidavit had contained the allegations found in the affidavits accom-. 
‘papying the appeal; but the decision must be based upon what was 
alleged in the affidavit of contest and proved at the hearing; and as 
nothing was proved or alleged that constituted sufficient cause for can- 
cellation, your decision of April 18, 1891, dismissing the contest is 
affirmed. (Davis v. Fairbanks, 9 L. D. , 530.) 
This does not preclude the filing of another affidavit of contest, if — 
sufficient basis should be found for the same. 


STORAGE RESERYOIR~NATURAL LAKE. 
JAMES M. Hoes. 
A natural lake can not be appropriated for reservoir purposes. 


Acting Secretary Chandler to the Commissioner of the General Land Office, 
May 11, 1892. 


IT am in receipt of your letter of April 30, 1892 transmitting the map 
in duplicate of the ‘‘Haley and Hoge Storage Ditch,” and also the map 
' in duplicate of James M. Hoge’s three storage reservoirs, filed in the 
~ local land office at Cheyenne, Wyoming. | | 
- It appears that this ditch extends from a point on the east bank of 
the Big Laramie River in the NW 4 of SE 4 of Sec. 28, T. 14. N., R. 75 
W., from which initial point the section corner common to sections 21, 
22, 27 and 28 bears N. 78 35 E.; 1730 feet distant, thence to'a point on - | 
_ the line between NW 4 SE 4 and SW 4 NE $ of Sec. 17, T. 15 N., R. 73 
W., 6th P. M., from which terminal point the corner common to sections 
Lt, 18, 19 aid 20 bears 8. 49 25 W. 4246 feet, the length of said ditch 

being 21, 44 miles, | 
The survey, map and field notes of this ditch seem to be in all respects 
in conformity to law and the regulatious of the Department, and the 
Same, excepting the location of the reservoir sites, is approved, as you 
recommend, subject to existing rights, that Mr. Hoge may avail himself. 
of the provisions of sections 18 to 20, inclusive, of the act of March 3, 
1891 (26 Stat., 1095), The three seorage reservoirs appear, so far as the 
map and field notes are concerned, in all respects correct. But you state’ 
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that these are “natural lakes” noted on the township plat as Lake 
- Creighton, Lake George, Lake Hutton, and I notice on the ditch map 
that the surveyor has noted on the margin of Lake Hutton a “boat. 
house. ” You do not recommend that these reservoir sites be approved. 
In Colorado Land and Reservoir Co. case (13 L. D., 681) it was held 
that “a person or corporation could not by running a boundary line 
- around a natural lake that is already @ Source of water supply thereby 
‘become the proprietor of it.” Under this ruling, and I see no reasonfor 
changing it; this map of the reservoirs will not be approved. | 


. PRES EMPTION ENTRY—EXTENSION OK TIME FOR PAYMENT. 
| . CHARLES i. “McCune. 


The joint resolution of September 30, 1890, providing for extension of time for pay- 
ment, does not require the pre-emptor to wait until on or about the expiration 
of his ane to make final proof and application for time. — 


First Assistant Secretary y Chandler to the Commissioner. of the Geral ze 
_ | — Lend Office, May 12, 1892. . 


Tam in Peet of your letter of J uly 2, 1891 transmitting tie appeal 7 


of Charles H. McCune from your qetibi of May 9, 1891 in which you | 


reject his application for time to make payment for the NW4, Sec. 22, - 


T. 154 N., RB. 63 W., Grand Forks, North Dakota, land district, also 


transmittin go his final proof and said application for time to ac pay- 
ment.. You rejected’ this application because his.time to make proof 


did not expire until March 11, 1891, and he made Bnet October 20, — > | 


1890. . 
You held that he should not have made proof and application until | 
‘on or about the expiration of his filing,” and you say ‘It is not con- 
templated that he shall, five months or more, before the time prescribed, 
make proof and allowing the same to remain. in abeyance for several 
months apply for the relief in question.” © 
_ In this case the applicant, by his. corroborated affidavit, heuy that 
his crops on the land have been very nearly a total. failure, by reason 
-of frost and drouth; that he had arranged to ‘borrow money to make 
payment, and advertised to make proof, expecting the money of Moen 


and Connolly who did a loan business; that they had assured him they - 


would furnish it when he had epiiletel his proof; that they told him 
afterward that they did not have it then, but would furnish it, and. 
that after repeated. promises. and disappointments, he was somualied to 
ask time to make payment under the joint resolution of Congress of 
September 390, 1890. (26 Stat., 684). This he did in March, 1891. His 


4s, _ proof was made in October. His time for making it would: expire in 


: March. During the intervening time he could raise no crop. I do not : | 
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find anything in the resolution which justifies your ruling: that the pre- 
emptor must wait until “on or about the expiration of his filing, ” to 
make proof and application for time, and under the circumstances, the 
_. seasons of the year at which proof was made, and at which the time 
would expire, etc. I do not consider it unreasonable to ask the exten- — 
sion as he did. His proof was approved, but as he could not pay the 
_mnoney, no final certificate was issued, but the proof and his: affidavit 
and. application for time were forwarded to your office as per circular 
letter of October 27, 1890 (11 L. D., 417). I consider his application 
sufficient, and it ehodld have been allowed: Your rej jection of it is set 
aside, and the papers in the case are returned to you for such action as 
may be proper in the premises. | 


‘ 


TIMBER CULTURE ENTRY—MARRIED WOMAN. 
Boyrp v. WORTH. 


a married woman is disqualified from making an entry under the timber culture law 
unless she is the head of a family. | 


First Assistant Secretary Chandler to the Commissioner of the General — 
Land Office, May te 1892. 


Ann M. Worth has filed an appeal from. your decision of December 
2, 1890, holding for cancellation her timber-culture entry for the NE. 4 
of Sec. 22, T.658., R. 64 W., Denver, Colorado, upon the ground that 
she is a mae’ woman, and therefore disqualified from making a tim- 
ber-culture entry. 

Said appeal alleges the following grounds of error: 


1. Error in holding from the evidence that Ann Maria Worth at. the. date of said 


timber-culture entry was a married woman, 
2. Error in holding that.a married woman who is supported by her husband could 


not make a timber-culture entry. 

The qualifications of all persons applying to make entries of the pub- 
lic lands must affirmatively appear, and al AP DE Cauon failing to show 
such qualification is defective. 

Besides, it appears from the record that Mrs. Worth is @ married. . 
woman, and I find no evidence that she was not married at the date of 
the entry, nor is it so claimed by counsel in his argument. 

A married woman is disqualified from making entry under the tim- 
-_ber-culture law, unless she is the head of a family. Mary BE. Lockwood, 
1.1L. D., 127; Glaze v. Bogardus, 2 L. D., 311; see also Giblin v. Moel- 
ler’s Heirs, 6 L. D., 296. 

Your decision is ‘affir med. 
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SWAMP LAND—TRANSFEREE—NOTICE. 
L. B. APPLEGATE. 


A transferee, claiming under the swamp grant, who has given due notice to the 
Land Department of his interest, is entitled to receive notice of pubpeducnt PIO- 
~- ceedings affecting the validity of his title. 


First Assistant Secretary Chandler to the Commissioner of the Gener al. 
Land Office, May 18, 1892. 


List 5 of swamp lands has often Bash pefore this Department for © 
action, aA 

The provisions of the swamp land grant of 1850, were. extended to 

_ the State of Oregon by act of March 12, 1860 (12 Stat. » 3). 

The question now before me arises = the appeal of i B. Rasieskts, | 
from your judgment of April 3, 1890, rejecting the claim of the State of « 
_ Oregon to the W. 4 of the S. ‘W.4 Sec. 17, T. 38 S.R.10 E.,N. W.4 of | 
_ the N. W. 4 Sec. 20, T. 88S. RB. 10 E., W. + of the N. E. £ Geo, 18, F.38, 
S. BR. 10 B, 8. E. 4 of the N. E, 4 Sec. 18, 7.3888. R.10 BE, 4 of N. W.t | 
Sec. 18, T. 38 8S. R. 10 E., N. $ of 8. BE. 4 Sec. 18, T. 38S. R.10E., all of 
which lands had long before that time been purchased by him, | 
' After this swamp land grant was extended to the State of Oregon, 
it was agreed between the State and’ your office with the consent of the 
Secretary, that the rights of the State under said act should be de- 
termined through an examination in the field by two agents, 0 one to be 
- appointed by each party.. 

Lhe agents thus appointed (3 L. D., 334) canoeed that the lands em- 
braced in list 5, amounting to 97,641. 24 acres, including the tracts in 7 
question, were swamp lands. On September 16, 1882, the report was _ 
approved by this Department, and -the epDtOvAl was certified to said 

State. Subsequently, charges having been brought against the cor- 
rectness.and honesty of said report on January 20, 1887, the Secretary . 


_. of the Interior laid a rule on the State to show cause why the list should\ 


- not be canceled (5 L. D., 374). After considering the showing made by 
the State on December 97, 1888, the Department revoked the certifica- | 
tion of the lands embraced: in said list and. canceled the list (7 L. D., 
B72). 
A new report was made by Special Agent Shackleford and under | 
this report 11,962.88 acres were pateuted to the State as “unquestion- | 
ably swamp,” 20,000 acres were restored to the public domain and 
58,000 acres were declared doubtful and Special Agents Armington — 
and Roe were detailed to examine these doubtful lands. 7 a 
The tracts now claimed: by Applegate were included within this \ 


Pa doubtful list for re-examination. These last named agents, after an ex- 
- amination in the field, made a report and after considering the same, 


you rejected the elaim of the State to some 5,000 acres and approved to 
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it 37,742.67 acres; about16,000 acres were also reported by these agents 
as swampy in uae acter, but. you did not approve thém to the State be- 
cause of the claim of settlers on whose claims you order ed lene to | 
determine the character of said lands. 

The tracts in question were included m the 5,000 acres, ie State’s 
claim to-which, was rejected by you. It did not appeal, neither did 
Applegate, its transferee, but the State attempted to appeal from 
your order directing hearings to determine the character of the 16,000 
acres claimed by settlers. You rejected its application to appeal and it 
and the grahtees br ene the matter before the pee on a writ 
of certiorari, 

The writ was granted a as prayed for (12 L: Ds 64) and the record was - 
transmitted to this Department. 

On September 10, 1891, your order directing hearings on the appli- 
cations of alleged settlers as to the 16,000 acres was revoked by the 
Department (13 L. D., 259). 

It was stated in Said decision that, | 

Since the papers in this case were transmnitted to this Department, application has — 
’ been filed here, in behalf of L. B. Applegate, claiming as assignee of the State, fora 
re- Sxamination of certain lands, in respect to which, under the report of the special 


agents, you have.rejected the claim of the State. For the reasons heretofore stated, 
as to the other contestants, I must ceny the hearing asked for in behalf of Mr. 


Applegate. 

Said Applegate filed a motion for a review of said decision and on 
_Jdannary 16, 1892, after considering the motion (Press-Copy Book No. 
233, P. 382) it was denied, but it was held that Applegate was entitled 
to ates of your qudemont rejecting the claim of the State to the land 


a claimed by him because of the fact that prior to that time he had 


placed on file in your office, notice of his claim. You were accordingly 
directed to serve him with a notice of your judgment and allow him — 
to appeal therefrom. He has appealed from your judgment. to this 
‘Department, alleging errors numbered from 1 to 13 inclusive. | 

In substance he alleges that notice of his ownership of these tracts 
was on file in your office in 1887, and since that time, and that he was 
entitled to notice of departmental decision of December 27, 1888, (7 L. 
D., 572) revoking and cancelling the certification made on September 
16, 1882, to said State and that had he received such notice he should 
have a nedten before Agents Armington and Roe and furnished evi- 
dence to prove that the tracts claimed by him were swamp lands in 1860, 
and that they had been reclaimed by him since his purchase thereof 
by the State. It is asserted in his assignment of errors that your 
judgment is incorrect for numerous other reasons; these alleged errors 
have been considered and it is found that you sonimitted no error un- 
less it be the one above assigned. It is shown by the record that the | 
tracts in question have been three times examined by agents in the 
- field since the selection of list five was made by the State. » : 


tan cee 


Aas 
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omnes were reported as being swamp in har acter by the first agent = _ 


= examined them. The second agent, Charles Shackleford, reported 
in 1887, that ‘the two fir st described ‘tracts were “dry grass land. 
- Ditch. at the end of valley has reclaimed these tracts.” As to the third 


tract described. he says, “This tract all under water June 16, 1887, 
_ bears tules and swamp grasses, miry and inaccessible on. account of _ 
__ water.” Asto the remaining tracts, he says: “These tracts similar to _ 


the last described. All in one common basin with no. outlet for the 


| i - water, which comes from. surrounding hills at break of winter and floods - 
. the basin until the last of June or middle of J uly.” | 


mba) October, 1889, Special Agents Armington and Roe examined thé 
; tracts and report as to the N.W. 4 of the S.W. 4 of Section 17, which is 


the first tract described herein, that, “Grasses of various kinds g2row. 


on all this sélection. It is situated in Meadow Lake, a basin inthe . ~ 


mountains without any natural outlet. It overflows in early spring 7 
from small mountain streams, but recedes in time to allow a cr op of | 
_ hay to be cut. Dry.” | 


| As to the remaining tracts, ander date of October 28, 1889, they re- 
_ port them as “dry”. With the two first reports before you, you placed _ 


_ - the tracts In question in the doubtful list to be re- examined by the last | 


two agents named. 

By the decision of this Desaonent of December 27, 1888, T Lk D, , 
B72, you were directed to detail two trustworthy agents. to mee 
and thoroughly examine these tracts with a view to determining their = 


true condition at the daté of the granting act, 1860. 


In making this examination you were directed to give to the State _ 


and her grantees an opportunity to be ee in’ accordance with 
_ the usage on that subject. | 


—. - In 1887 L. B. Applegate filed in your office, a notice of his agin 0 
this land, deser ibing it and stating that he held title by purchase from 


the State of Oregon. With this notice thus filed he was entitled to re- .- ~ 


ceive a notice of the time when his land should be examined by the — 
~ special agents, in order that he might be afforded an opportunity as — 
contemplated by the decision to show that the lands claimed by him 
were swamp in character in 1860, and that their dry. condition in 1889, 
- was due to the fact that he had roolamad said land from its swampy 


_ condition. | 
-In the record are e found a number of affidavits from people who as- 


 sert that they are well acquainted with the land and have been since © 


_ 1865, and that.the land originally was swamp land, but that it had been... .-. 
4h reclaimed by the efforts and labor of Applegate. | 


Having received no notice as contemplated by. the departmental de- 


2 .elsion of December 27, 1888, he should now be accorded the right te 


prove, if he ou the condition of the land prior to his reclamation ; 
thereof. 3 a 
— You will therefore. sineet the register and receiver, after giving die 
; peal aaa he 14-33 © 7 ? 
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notice to Applegate, to fix a day for a ndarue ait which he may have 
an opportunity to submit proof tending to show that said tracts were 
originally swamp in character.. You will also detail a special agent of 
office to attend said hearing and represent the government.. 
After said evidence is received the local officers will forward the same | 
to you, together with their opinion thereon; thereupon you will adjudi- 
cate the case. The papers in the case are herewith returned, and your 
judgment, in so far as it rejected the claim of the State, to the tracts 
claimed by Applegate, is noes : 


RESERVOIR SILTE—WITHDRAWAL--ACT OF MARCH 3, 1891. 
GEORGE A, CRAM. 


The protection provided for settlement claims: by section 17, act of March 3, 1891, as 
against the location of reservoir sites extends only to lanes occupied. by aeveal 
settlers at the date of such location. . 


Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 16, 1892. , 


— On the Sth day of 4 uly, 1890, George A. Cram made oinestend en aa 

for the SW of the NE4, the Sd of the NW4, the Nid ofthe SW4, | 
and the NW4 of the Shs of Sec. 9, T. 14 N., BR. 13 E., Helena land dis- 
trict, Monpany alleging settlement on the 10th day of June of that. 
year. 
— On the 17th of November, 1890, you advised the Iocal officers that the 
Jand embraced in said aeneaa entry had been selected as a site for 
an irrigating: reservoir, and withdrawn from entry or filing by Secre- 
tary’s order of March 13, 1890, and instructed them. to notify the claim- 
ant of the condition of his entry, and that it was held for cancellation, 
subject to his right of appeal. | 

The case is brought to the Department by an appeal from your de- 7 
Gision, in which it 1s alleged that the land was not withdrawn in accord-— 
ance with the provisions of the act of October 2, 1888; that said lands were 
not selected as a site for a reservoir in accordance with the provisions 
of said act; that said lands could not be withdrawn from settlement 
prior to being selected or designated by a United States survey for 
reservoir purposes, and that no such survey was made prior to the 
issuance of the Secretary’s order; that your holding of said entry for 
cancellation was contrary to the provisions of the act of August 30, 
1890; and that said entry came within the provisions of the last nee 
act, the reservation not having been made in accordance, with the act 
of October 2, 1888. | 
The act. reserving lands for reservoirs, sonal ditches, etc., for irri- 

tien purposes, passed October 2, 1888 (25 Stat., 526), reserved from” 


"DECISIONS RELATING TO THE PUBLIC LANDS. = 515 


a sales as the proper ty of the United States, all such nde as vehould there 


after be designated. or selected for such purposes, until further pro- 

vided by law. _ | 
~The act of Congress, aipuivowed! agus 30, 1890, (26 Stat., 391), re- 

| pealed so much of the act of October 2, 1888, as provided for the with- 

drawal of the public lands from entry, occupation, and settl ement, and 


_ allowed settlement and entries to be made upon said lands ‘in the same — 
_- manner as if said law had not been enacted,” adding however, “ Except 


that reservoir sites heretofore located or elected shall remain segre- 
gated and reserved from‘entry or Settlement as pr pyanc’ by said act, 
| until otherwise provided by law.” - 

On the Sth of Jz anuary, 1890, reservoir site number 36, was selected. 
This site embraced the land in question. On the 13th of March, 1890, 
an order was issued from this Department, recommending that all pub- 
lic lands within the limits of sections 1 to 24, township 14 N., range 13 
: E., -be withdrawn as provided by the act of October 2,1888. In aletter 
dated July 8, 1890, you sent a copy of that order to the local officers at 


oe Helena, and inserted them to suspend from all manner of disposal the — 


lands enumerated in said list, until further advised by your office. On 
the 17th of November, 1891, you restored all the lands in section 9 to 
the public coma) except the lands covered by the homestead entry of 


a Cram. . 
Section 17 of the act.of- March 3, 1891, (26 ‘Stat., 1095), entitled CAN | 


act to repeal timber culture laws on for other pur poses,” provides: 


That reservoir sites located or selected and to be located and selected under the 
_ provisions of the act of October 2, 1888, and amendments thereto, shall be restricted _ 
to and shall contain only so much land as is actually necessar y for the construction 
and maintenance of reservoirs, excluding so far-as practicable Jands occupied by acti al 
-- settlers at the date of the location of said reservoirs. . / 


if . 


Cran -was not an actual settler mpon the land for which he made en- 


try, at the date of the location of reservoir site number thirty-six, nor - 


: ‘until several months thereafter. He is not, therefore, included in the » 


list of persons enumerated in section seventeen of the act of 1891, just — 


quoted, while in addition to this fact, the lands embraced in his entry . 
are “actually necessary for the construction and maintenance of reser- 
voir” nwnber thirty-six, in the Helena, Montana, district, according to 
your letter of March 29, 1892, with which you transmitted to the De- 
partment a list of such necessary lands. 

» ‘The selection having been made in éonfor mity with ate acts of Con- 
eTess, the Department is without authority to afford relief to persons 
who made entries and filin e's upon land which was selected for reser- - 

- yoirs, canals, ditches, ete., for irrigation purposes after the passage of 
the act of October 2, 1888, and prior to the passage of any act modify-_ 


ing its provisions. This eriohide: the case of Cram, and the ce _ 


: appealed from is ‘ther efore affirmed. | . sgt 
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RESERVOIR SITE-UNSURVEYED LAND. 
* Rio COLORADO RESERVOIR. 


A survey of a reservoir site on unsurveyed land should be so connected with the gov- 
| ernment surveys, or if that be impossible, with some well defined natural monu- 
ment, that if may be accurately and readily located, and that notice of such 
location may be given the public. 


First Assistant Secretary. Chandler to the Director of the Geolo gical Sur- 
vey, May 16, 1892. : 


The lands designated by you as necessary for eect site No. 9 (Rio 


Colorado) New Mexico, are all unsurveyed, and since you have not con- 


nected the survey of this site with any corner of the public surveys or 
with any established or natural monument, and have not given even the 
courses and distances of the boundary lines of said site, it is impossible 
from the information afforded by the pl at you have submitted to make 
such notations on the records of the General Land Office or of the local _ 
land office as would give intending settlers upon the public lands in that 
neighborhood. notice of what land has been selected for the purposes of 
said site. Where a reservoir site is upon unsurveyed land the survey 
thereof should be so connected with the government surveys, or if that 
be impossible, with some well defined natural monument as that it may 
be accurately and readily located, and that notice of such location may 
be given the public. In such cases too field notes of the survey giving 
the courses and distances of the boundary lines of the site should accom- — 
pany the plat. On account of the impossibility of determining what 
land is included within your selection in this instance, I herewith re- 
turn the plat heretofore submitted, together with the report of the Com- 
missioner of the General Land Office, so that you may cause the facts 
herein, and by the Commissioner’s ae indicated aS Deeessaly in the 
premises to be supplied.. , a 


PROCEEDINGS ON FINAL PROOF—-MEANDERED LAKE. 
BooRD vw. GIRTMAN. 


One who offers final pr wea mm the pr esence of an adverse claim must abide ‘ie zeenlt 
of such proceedings. 
Ownership of an adjacent tract is essential to the right of adj oining farm entry. 
A purchaser of meandered land lying on the bor der of a lake takes title to the shore 
line of the lake. : 


First Assistant Sopetan y Chandler to the Commissioner of the General 
Land Office, May 13, 189.2. 


I have considered the case of Henry A. Boord v. J Ae ie D. Girt. 
| man on appeal os the donee from your decision of September 6, 1890, 
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dismisatng liis contest against the homestead entry of ‘ves latter for lot 

No. 3, Sec. 19, T. 21.8., R. 28 E, Gainesville, Florida, land district. | 
The history of the case is somewhat peculiar, butitis necessary to 

an understanding of the controversy. This land. was surveyed in 1848, | 


_ the survey being approved May 15, of that year. The official plat a | 


field notes show that Lake Apopka: covers the western side of this sec- 
tion from north to south, cutting off about two hundred acres of it. 
The north and south lines of the section were run from the north-east 


-. and south-east corners of the section to the lake shore. ~The. surveyor | 


represented that he had run a meander line along the shore, and he — | 
gives the “field notes of meander of Apopka Lake, beginning atmeander ~ 
post on west boundary of section seven... . . .to meander poston — 


s. boundary of s. 18 (thence) 8. 5 W. 20 (chs.) to point. S.830E.61 to — 


-. post on S. boundary 8.19.” He notes the north line as 58.06 chs. long 
from NE. corner and the south line as 49.85. chains from SE. corner, 


- ', Half section corners are noted on the north and south lines forty chains | 


from the north and ‘south corners. The plat fled and approved shows 
that the shore line of the lake comes to the meander line as run, and 


the parcel of land lying between the middle line of the section and the 


. Shore line of the lake was divided by an east and west line from the 


 eenter of the section to the meander line, thus dividing it into two lots, 


_ the north one containing seventy-three acres, being numbered : one, u 


the south containing 57.68 acres, being numbered “ two.” 


These lots were selected by the State of Florida under the act of 
- September 14, 1841 (5 Stat., 453) which selection was approved April — 
15, 1851 on list “A.” By an act of the State legislature entitled “An 


. vs to facilitate the constr uction of the St. Johns and Indian River = 
Canal,” approved July 1, 1857, these lots. with other lands. were trans- — 
ferred to the somimniaeionaree said canal, and in 1860, were by them 


_ Sold and transferred to one Speer, who also by like anche became 7 | 
~ the owner of the SW. 4 of NE4 and W$ of SE4 of said section. | 


_.. . It appears from the records and affidavits before me that Speer divided. - 


these tracts owned by him into lots extending. from the middle line of 
the Ed of the section to the west line of lots 1 and. 2 on the lake shore, 7 
and sold them to sundry persons. 
- it appears that in 1885, one Cummins owned for ty-six acres being 
- 13.42 chains wide north ‘and south lying immediately south of the north 
line of lot No. 2; south of this the wife of Girtman owned a lot of the 
game size; next on the south, Mrs. Jones owned thirty acres, and south 
_of this tract J. N. Johnson ated thirty acres; while north of Cum- 


- mins’ tract Daniel Hackney owned thirty-seven acres, and still north 


~ McLeod. owned twelve acr es, and all of these oceupants had controlled 
and cultivated the land down to the shore line of the. lake, their orange — 
—gToves and banana fields rendering the land very valuable. | 
, It appears that prior to 1885, a settler built.a hut on the land ee 
_ between the line rnn_as a “ mesider line” and the shore’ line of the 
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lake, ae sisieied that the several tr acts owned by the persons: named, — 
stopped. at the said meander line, and that the parcel along the lake 

shore west of said line was public land open to settlement. It is stated 
that this settler was persuaded to go away, and thereupon the several 
occupants, Girtman and his wife joining: ther ein, applied to the Commis- 
- sioner of the General Land Office to havesaid parcel of land surveyed that 
they might secure title to the parts ther eof lying between their deeded 
Jand aud the lake, and such proceedings were had thereon that on. 

March 12, 1885, Secretary Lamar considering the exhibits and evidence © 


_ before fim found that these lands were “ err oneously omitted in the | - | 


original survey. . .-. That they are timbered and of such elevation 
as to preclude the possibility of their having been covered with water 
at the date of the original survey,” aud upon the recommendation of 
_ Commissioner McFarland, he was authorized to direct a resurvey “to - 
embrace the. tracts referred to.” a These tracts were in Berens 7, 18, 
19 and 30. 
Survey was accor ingly made an. d appr oved, which showed that . 
there was a strip of land bounded on the east by a straight line about 
fifty-seven chains in length, and on the north, west and south by an . 
are of a circle quite regular in its form, the let containing 20.71 acres. 
‘This was numbered lot 3, It occurred to the occupants of this land — 
that the State of Florida might claim the land under a swamp land | 
grant to her, and they thereupon entered into an arrangement, Girtman — 
and his wife joining,.to have Johnson contest the right of the State, 
andsproceedings were initiated for this purpose. The State made no. 
claim but allowed the contest to go by default, and upon the decision 
_by the register and receiver against it, took no appeal. Itappears that. 
the occupants then agreed with MeLeod by which agreement he was to 
homestead the lot, and upon securing patent, to deed to each according 
to their former possession and cultivation, but this could not be done, 
' and it is alleged upon the oaths of the several occupants, but denied by 
Girtman, that he agteecd to make an adjoining farm homestead entry 
for the land, the occupants to pay the expense, and upon patent being 
issued, he was to deed to them as McLeod had agreed to do, and that 
they did actually contribute to the expenses. After his adjoining farm 
entry was made, he notified the occupants te keep off the grounds, and 
- ab propenseason began gathering the oranges and bananas. The occu- 
pants resisted this and insisted on gathering their own fruit. Girtman — 
brought suit in a State court in Orange county and obtained a tempo- 
rary injunction against them, but on appeal this was dissolved. There- 
upon, the occupants brought suit in the United States district court for 
the northern district of Florida, and procured against Girtman a per-— 
petual injunction and a decree holding his entry null and void. In the 
meantime, Boord had bought Cummins’ land and begun a contest pro- 
ceeding against Girtman’s entry, but Girtman gave notice of intention _ 
to make final proof on April 8, 1890 before the clerk of the circuit court | 
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- of. Orange county, Florida. Boord appeared at the time and filed a 
~ protest against the entry, and after Girtman had submitted his own tes- 
timony he was cross-examined by Boord’s attorney, when it appeared 
that he was not the owner of any land, and that his affidavit made to | 
secure the entry was false. The cross- ‘sxamination developed such a. 
state of facts that the clerk in his report and supplemental nepony to | 

; the local officers SAYS: : ae 


1 


Mr, Girtman became angry, seized the papers containing his evidence and tere 
them up—the evidence on his cross-examination being in Mr. Bryan’ S hands was not 
2 destroyed, | 3 : ; 


Girtm an, it appears, went away, and aihoueh the case was s continued! 
_ from day to day for several days, he did not return to complete his. 


. proof, but afterwards appeared and asked to be allowed to abandom. — - 
_ his adjoining farm entry and make homestead entry for the lot. He 
__ filed an affidavit April 16, in which he says, among other things, that — 


“seven years ago he fon a piece of valuable, wild and unsurveyed 
land now known as lot No. 3.” He speaks of the improvements on the: 
lot, some of which he claims to have placed there; recites a history of © 


" : his effort to secure the lot by an: adjoining farm entry,.and says it was: 


_anerror. He asks that his entry be canceled, and that he be allowed: 
to make a regular homestead entry nunc pro tunc. He states under 
oath that “affiant never attempted to make any proof whatever of his 
entry before the clerk, and there is no entry to contest as he claims 
nothing under it,” etc. In this affidavit he describes his wife’s land as. 
46.96 acres beginning at a point 13.42 chains south of north-east corner: 
of NW. tof SE. 4 of Sec. 19, T. 21, BR. 18, running’ thence south 13.42 _ 
chains, thence west 35.42 eieine to on a meandering gs of Lake Apopka, -_ 
thence north toa point opposite the initial point, thence east thirty- 
seven chains to the beginning. Upon this affidavit you held that it.. 
Was not necessary to take any action; that an adjoining: farm entry and - 
an ordinary homestead were essentially the same, except that the lat- 
ter required residence on the land, and you said as he has yet sufficient: _ 
> time in which ‘to establish residence, he may do so and complete his. 
entry as a homestead, and you directed the dismissal of the contest as. 
_ the allegation in the affidavit could not affect a homestead entry. From: 
this action Boord appealed. — | 
While the case was pending before you, Hackney, samnnistator: of - 
D. Hackney, deceased, J ones, Johnson and the other occupants applied 
- to be allowed to intervene, setting forth fully a statement of the. case- 
and theix ovcupancy of ane moe ot ane lots. ‘They say inter 
— alia: | 


Your petitioners and their. Seantors have en the owners of said lots 1 and 2 of 


3 said section and have been in possession thereof for the past twenty y ears, and that: | 


lot 3 is really part of said lots 1 and 2 and that your petitioners and said Girtmar - | 
| have been in possession of said lot 3 either personally or by their grantors for over 
twenty years last past, and that said lot three has been cultivated and improved by 
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your petitioners for the past ten or twelve years; that fad lot is wholly fanreved: ., 
that it has valuable banana orchards and orange groves in full bearing thereon, ane 
is at the present time of the value of from $15, 000 to $20, 000. 7 


They recite a full history of the tr ansactions. connected therewith 
which it is unnecessary to refer to further. You returned this paper that 
service might be made on the aclyerse parties, which appears to have © 
been done. | 
You say in your decision that “ Girtman declined to submit his proof, 

but filed in your (the local) office his petition, requesting the cancella- 
tion of his adjoining farm entry,” ete. The fact, however, is that he 
went to the office with his witnesses and was himself sworn, and the 
clerk certified that after explaining to Girtman and his witnesses the 
statute relating to perjury, he asked Girtman the several printed ques- 
tions in the form, all of which he answered, and it was not until the 
cross-examination developed the falsehood of his neers that he 
declined farther to submit. his proof. | 

An entryman can not be allowed to trifle in this: way. The fact that 
he tore up the papers and makes oath that he “never attempted to 
make any proof whatever of his entry before the clerk” does not alter 
the case, nor change the facts. His cross-examination signed by him- 
self is before me. He attempted to make proof in the face of an ad-_ 
verse Claimant to a portion of the land, and he must stand or fall by it. 
But for the contest and protest of Boord, it is very probable the proof 
would have been made so complete that the local officers and your office 
would have allowed it. | 

Girtman’s additional farm entry was fraudulent when made, and an 
affidavit before me alleges that he well knew the land belouged to his 
wife; that he had so claimed to avoid certain judgments in a court of 
record, and uot only so, but that when he took her deed to the local 
‘office to make entry, he successfully secreted the christian name of his» 
wife in the deed and deceived the register and receiver. The eutry 
will be canceled. This leaves the land in ‘controversy free from 
claim except the several claims of the occupants of the several 
parcels of lot 3 and of Boord’s preference right of entry. I am 
satisfied that there was no line traced on the ground as. represented in 
the survey of 1848, The lake shore was the only marked or known 
line, and the line called a “meander line was simply drawn on the 
paper. An inspection of the two surveys, the latter of which is undis- 
puted, shows that if the former line was runu as noted, the lake shore | 
has changed by accretion along the southern part of the section, and 
very materially changed by erosion at the northern part. First, start- 
ing at a point 58.06 chains west of the northeast corner of the section 
and running 8. 5° Ei’, 20 chains would throw the “ point” mentioned in | 

the survey of 1848 about eight chains in the lake, west from the shore © 
- line opposite that point; secondly, had that “point” been on the shore 

~ in 1848, the line tnnning thence 8. 8° 30’ E. 61 chains would end in the © 
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a margin of ae lake. a few links west of the present shore line according _ 
“to the meander post set by the surveyor in 1885.. Not only is thistrue, — - 


but according to the description. of Mrs. Girtman’s strip of land, the — 
south- west corner lies about 3.60 chains west of where said “old mean- | 
~~ der line” would have run, and the north-west corner over three chains — 
west of said line. The date of this deed is not given, but the west 
lineis “ the old meanderings of the ‘margin of Lake DOPE and being = 
the west line of lot 2,” ete. | 
_. 'Phis evidence was imirodiéed by Gir tman. While iti is true that this 
- land lies high and bears timber, it appears from all the evidence in the 
case that there has been some accretion along the southern line, and 
some erosion at the north part. It is apparent that the shore line has 
_ been considered the same as the meander line, and the lands have been . 
occupied and bought and sold with the understanding that = lake — 
shore was the west line of the several tracts. _ 
- It was said in Railroad Co. 2. Schurmeir (7 Wall., 272) and ated in 
Hardin v. Jordon (140 U.S., 371). | | 

In preparing the official plat from the field notes, the meander line is represented as 


the border line of. the stream, and shows to a demonstration that the water cour se and 
not the meander line, as actually run on the land, is the boundary. 


‘In the case of James H. May (3:L. D., 200) it was said: 


It is not clear whether Lake Union is a navigable body of water or not, but this 
fact, in my opinion, can’ make no difference as the riparian. owners in either case 


would take to the water’s edge if no further. Counsel for the intervenors insist that - 7 


under the patents issued to them for the adjacent lands, they own all lands lying 
_ between the government meander line and the water. In this view of the law, I 


-. goncur. 


In the case of Reuben Richardson ec C. L. 0. eos) Secretary Teller | 

said: 

The grants made by che government of the lands lying on the lake are not limited 
‘by the meander line, but.extend at least to the permanent waters of the lake. 

I am, therefore, on a full consideration of this case, satisfied that 
neither in law nor equity can the government claim this land and re- 
sell and convey it. For over twenty years, it has been occupied and 

cultivated by the various owners under the belief that they owned to 
the water’s edge. The parcels now in controversy have become valna- 
ble by the labor and money of the occupants under their several con- 
tracts of purchase from time to time, and whether the excess in lot 2 
has been made by accretions, and the deficiencies in lot 1 have been 
made by erosion, can not be now determined. Ifthe government sur- 
vey and plat of 1848 was at all correct, this must have occurred. Prob- | 
ably a portion of it did so occur, but in any event when the government 
ceded the land to Florida, and the State sold it to Speer, he had a 


right to rely upon the official plat and survey, and if there was anerror 


in the amount of land, it was so small as not to be easily detected, and’ 
the mistake was in no way occasioned by the purchasers who have- 


- from. time to time purchased and cultivated the land i in. good. faith. J, 
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therefore, find that by the law as well as the equity of the case, that 
the several purchasers by their purchases took the. land to the shore 
line of the lake, and that the government has no land betwen said pre- 
tended “meander line” and the lake shore to sell or dispose of. | 

Your decision is accordingly reversed, and the entry of eee will 
be canceled. 


SOLDIERS’ ADDITIONAL ENTRY —MISSOURI HOME GUARD. 
JOSEPH RUSH ET AL. 


A soldier’s additional homestead entry, based on service in the Missouri Home 
Guards, may be confirmed under section 7, act of March 3, 1891, for a benefit of 
a bona fide purchaser. 


First Assistant Secretar, Yy Chandler to the Commissioner of the General 
| — hand Office, Mag y 16, 1892. 


J have considered the appeal by E. 8. Johnson, transferee of Joseph 
Rush, from your decision of May 19, 1891, holding for cancellation sol- 
dier’s additional homestead entry No. 4344, final certificate No. 1564, 
made March 30, 1881, for lot No. 2, Sec. 1, T. 5 N., Rh. 6 W., lots 2 and 
3, Sec. 24, T. 10 N., R. 9 W., and the NE. 1 of NW. 4 , Sec. 34, T. 248., 
R. 8 E., in the nae of Rush, for the réason that the military service, 
on account of which the Toit to make the entry is based, was per- 
formed in the Missouri Home Guards, the members of which organiza- 
tion are not entitled to the ponents of section 2306 of one R evised 
Statutes. : 

On September 26, 1883, Blijah S. Johnson made affidavit that he was 
the owner of said tract through purchase from Rush, and it was through 
his appeal that the case 1s now brought before me. | 

Your decision refused to confirm this entry under the 7th section ot 
the act of March 3, 1891 (26 Stat., 1095), for the reason that the entry 
is void ab initio. | | pS 

Said section: provides that— 

All entries made under the pre- emption, jignueetoan desert-land, or timber- setae 
laws, in which final proof and payment may have been made and certificates issued, 
and to which there are no adverse claims originating prior to final entry and which 

-have been sold or incumbered prior to the first day of March, eighteen hundred and 
eighty-cight, and after final entry to bona fide purchasers, or incumbrancers, for a_ 
valuable consideration, shall, unless upon an investigation by a government agent 
fraud on the part of the purchaser has been found, be confirmed and patented upon 
presentation Cr Se MeENctOry proof to the land department of such sale or incum- 
brance, ; 


In the case of the United States v. Samuel c, Coonsy 14 L. D., 457), 
it was held that the confirmatory operation of section 7 of the act of 
- March 3, 1891 (supra), extends to soldier’s additional homestead entry, 
based on service in the Missouri Home Guards. No Bon has been 
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© oud on. aie part:-of the purchaser. You are ther efore directed to call 


upon the transferee to furnish proof. as requir ed by the circular of May 
8, 1891 (12 L. D., 450), and upon receipt of the same ue will re-adjudi- 
cate the case in ‘the light of the above decision. 


SUCCESSFUL CONTESTANT-—SCRIP LOCATION-PREFERENCE RIGHT. 
7 - McGEu BT AL v, ORTLEY EY AL. 


The successful contestant of a serip location is entitled to apr eference right of ay) 
if qualified to exercise such privilege. © 

The qualifications of the applicant must appear at the time he applies to exercise the 

preferred right of entry secured by a successful contest. 


Birst Assistant Secretary Chandler to the Commissioner of the Cael 
: Land Office, May 16, 1892, 


' In 1883 J ein E. McGee made application for a homestead ree the 
EK. $ of N. E. 4 section 34 T. 154 N. R. 64 W. At the same time Sarah 
D, Keys aaplicd to.make a timber culture entry for the W. 4 of said N. 
RB. £ of said section and Emmett Orr applied to make a homestead entry 
for ‘the S. 4 of S. W. 4 and N. E, tof 8. W. 1 of section 35, T. 154 NR. 
64 W., and Geor ge H. Stokes sonlied to make a timber walbure entry 
for the N. W.4of 8. W. 4 of said section 35. , 
All of these ‘applications were made at the Devils Lake land office, 
North Dakota, but were rejected by the local land officers, because _ 
each of said tracts applied for was covered by the location of certain | 
- Sioux half breed script. | 
_ Appeals were taken by all of said applicants and upon sien ak 
made by them a hearing was duly had at their expense, the result of 


~. which was that all of said serip locations were finally canceled by the 


judgment of this Department of February 18, 1889. Thereupon the 
' applications were returned-to you for appropriate action and by your 
— letter of February 28, 1889, you promulgated the departmental decision 
and directed the register and receiver to allow said applications as of — 
the date when offered. On March 6, 1889, the local land officers allowed 
John FE. McGee to make entry for the E. Sof N. E. 4 of section 34, T. 
154 N, BR. 64 W. .. and on the same day they Palloeed Or and. Stokes to 


enter the respective tracts appuet for by them but no entry was made. - 


by Sarah D. Keys, 

On February 21, 1889, before the register and receiver had been noti- 
fied of the decision of this Department of February 18, 1889 cancelling 
_ the scrip locations, George H. Locke applied to make homesteads entry 
for the N.E. 4 of said section 34, ae application was oa because © 
of the scrip loca ona. 

On March 5, 1889, he renewed. his application but it was re} jected on 
_ the following diy ‘for the r reason that land is covered, by Hd. 2600 of 
John F. McGee. oo 
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- Locke filed an ‘appeal nacre to be taken from the. eect of 
_ February 21, and that of March 6, but as the appeal was not talen in 
tine from the first order of rej eee it was considered by you as having | 
been taken only from the rejection of March 6,1889. On March 18, 1889, 
Sarah D. Gifford, formerly Sarah D. Keys, renewed her application made 
in 1883, for the W.4of the N. E. tof section 34, T, 154. N. R. 64 W., which 
Was rejected on Marelli 23d following. “for the reason that applicant is is 
not qualified to make timber culture entry.” | | 

On the same day George J. Juergens was 3 allowed to enter said tract - 
under the homestead law. 

On March 9, 1891, you couniiered the appeal of Locke, holding that 
the local land officers were right in rejecting his application and that 
McGee was entitled to the Aare ronies right to enter the E. 4 of the N. 
Ii. 4 of said section and that his entry therefor on March 6, 1889, 
segr fepntod the land. . You also stated that, as to the Ww. 4 of the N. E. 
4 of said section, also claimed by Locke, you had received from the 
attorney ot Sarah D. Keys, now Mrs. Sarah D. Gifford, a protest 
against Juergens’ homestead entry and claiming as the contestant of — 
the serip location, a preference right to enter the land. _ : 
You also held that “ until the epee of Locke is finally disposed of, | 

the matter of disputed claim to W. 4 of N. E. $ of said section 34 as 
between the present entryman J uergeris and tie Puen Keys and 
possibly Locke, will be suspended.” | 

You also suspended the entries of McGee and J uergens. 
~ Locke has appealed from said judgment to this Department. | 

On March 11, 1891, McGee relinquished his claim to the E.4 of the 
N. E. 4 of section 34, the tract entered by him on March 6, 1889. This 
action left Locke alone the claimant of said tract and he might now be 
allowed to enter the same were it not for the fact that on May 25,1891, 
he also relinquished any claim he might have to said tract, but ex- 
pressly provided in said relinquishment that he still claims the right to 
enter the W. 4 of the N. E. 4 of section 34, the tract entered by Juergens — 
and claimed by Keys. Mose volingaishments remove from the contro- 
versy all question concerning the disposition of the HK. $ of the N. H.4 . 
of said section 34, The scrip location for the W..4 of the N. E. 4 of 
section 34, T. 154, N. R, 64 W., was canceled, as we have seen, on F'eb- 
rnary 18, 1889, by judgment of this Department and Sarah D. Keys, if 
qualified, would be allowed thirty days from notice thereof, in which to 
exercise her preference right of entry. The application of Locke made 
ou February 21, 1889, would then be subject to whatever rights she may 
have had as a successful contestant. I think there can be no doubt but 
that the location of serip on this tract was in the nature of a pre-emp- 
tion entry and that after successfully contesting the validity of said lo- 
cation and procuring its cancellation, at her expense, Miss Keys was en- | 
titled to a preference right. of entry under the law, pr ovided always 
shay she was qualified to make it. | 7 ! 
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The e fact oe her being qualified to make entry in 1883, when she ap- 
plied to enter the tract.is not material now since in £889, wien the tract 


was finally cleared from the scrip locations, and when for the first time 


it might have been enter ed by her she is found not qualified by reason 
of her marriage. No entry can be allowed of the public. lands unless 
two conditions meet. Oneisthat-the land be subject to entry and the | 
other is that the party be qualified to make entry. In 1883, when Miss 
Keys applied to enter the tract she was qualified to make entry but 
the land was covered by scrip location and was not then subject to en- 
try; it was first made subject to entry in 1889, when said locations were 
- canceled by competent authority and at that time Miss Keys was a 
Imarried woman and hence disqualified, as itis not claimed that she is 
the head of’ a family. Her claim to enter the land is therefore rejected. 
Locke applied for the whole of the N. HE. 4 of section 354 on ee 
21, 1889, and again on March 5, 1889. - 
MeGee as successful contestant ag ainst the serip 1ocabion was entitled 
to a preference right of entry for the HE. 4 of said tract and Keys as 
successful contestant was entitled to a preference right of entry for the 


 W. § thereof, but as Locke was the first applicant for the tract his 


entry should have been allowed and held to be subj ect. to the. rights of 
McGee and Keys. > 
| Keys waived -her pr eference. right of eo by becoming the wif of 
Gifford, or rather by so doing she disqualified herself from making the oe 
entry, hence Locke es the prior applicant is entitled to make entry for | 
the W. 3 of the N. E. 4 of Section 34, T. 154 N. BR. 64 W. : 
You will therefore reject the cee of Sarah D. Gifford and call on 
J uergens to show cause within sixty days why his entry should not be 
canceled and the application of Locke to enter the land be allowed. 
Your judgment i is accordingly modified. 


~ 


RAILROAD GR ANT-—-WITHDRAWAL—INDEMNITY SELECTION —FORFEIT = . 
-URE OT 


FLANSE ». Norruury Paciric R. R. Co. 


. Lands reser ved under w ithdr awal on general route for the benetit of the No rthern 
Pacific main line are not subject to selection as indemnity for lands lost along 
either the main or braneh line. : 


The rejection of a homestead application for lands this withdraw n does not preclude 
the settler from making entry thereof on their subsequent restoration by the 
forfeiture act of September 29, 1890. 


Acting J Secretary ‘Chandler to the Commissioner of ie General Land — 
8 Office, May 16, 1892. | 


This aeeord presents the appeal of the Northern Pacific sealinoad 
| Company from your decision of October 2%, 1887, in the case of John. 
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Hanse ee said company, involving the SE.4 4 of Sec. 1, T.4 N,, 
RR. 15 H., Vancouver pene | 
You state that— | 


‘Said tract is within the limits of the withdr awal upon the filing of map of general 
route of the main line of the Northern Pacific Railroad, held to hive beconie effective 
August 13, 1870, also within the indemnity limits, as defined upon the map filed June 
29, 1883, purporting to show the definite location. of the branch line of said road 
opposite this tract. : 


On June 12, 1556, Pane: alleging a bona fide settlement‘ commenced 
May 20, 1872,” aad improvements valued. at $1500, applied to make 
: homestead enue for the land. This application was as shown by . 
endorsement rejected at ihe local office for the reason that the land was 
withdrawn as stated in August, 1870, and for the further reason that 
it was May 18, 1885, selected as indemnity for loss along the company’s 
branch line ‘ from a point near: Ainsworth . .-°. to Yakima City.” . 

Hanse appealed, and reviewing the case you found that by making 
said indemnity selection the company abandoned “all claim as to this 
tract under the main line;” that its claim thereto was therefore based. . 
wpon such selection and that Hanse by reason of his prior. settlement 
and improvement had the better right.. You accordingly held the com-— 
pany’s selection for cancellation and Hanse’s application for approval. 

The company appeals from this action. 

When it filed its map of general route, the land within the primary 
limits of its grant became withdrawn from settlement and entry by 
operation of law. Buttz v. Northern Pacific Railroad Courpany (119 
U.S., 55); Northern Pac. v. Vaughn (6 L. D., 11). | 

The effect of this withdrawal was to hold the land embraced therein 
in reserve until the grant acquired precision by the line of the compa- 
ny’s road being, in accordance with the terms of the granting act of 
July 2, 1864 (13 Stat., 365), “definitely fixed and a plat thereof filed in 
the office of the Commissioner of the General Land Office.” Being 
thus, at the date of said selection, reserved solely for the benefit of the. 
grant along its main line, the land in question could not, as a matter of 
course, be properly taken by the company as indemnity lands lostalong _ 
either main or branch line. IJts selection of the same was therefore i im- 
properly allowed and must accordingly be canceled. 

By the act of September 29, 1890 (26 Stat., 496), it 1s prosiada that 


‘there is ens forfeited to the United States and the United States hereby resumes 
the title thereto, all lands heretofore granted to any State or to any ‘corporation to 
aid in the construction of a railroad opposite to and coterminous with the portion of 
any such railroad not now completed, and in operation, for the construction or bene- 
fit of which such lands were granted; and all such hans are declared to he a part 
ot the publie domain, - 


The company’s said main line of road opposite the tract in question, i 
was not completed at the passage of the said act and the sae was — 
thereby restored to the pnbhe domain. 
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re it could only acquire the land through the grant along ‘the main 
line, the company’s claim thereto i is, by the forfeiture act of September, 


ce 1890, ‘Supra, necessarily concluded, and being thus eliminated from the - 


“Case, the question is between Hanse and the government. It is true 
that when-presented in June, 1886, Hanse’s said application was then 


properly. rejected for conflict with ae withdiawal referred to. If, how- -_ 


ever, Hanse was an actual settler and otherwise duly qualified ait the 


date when the forfeiture act became effective, whereby the withdrawal. _ 


- was terminated, I can see no reason, if there be no intervening right, 
why he should noe now be allowed is enter the land. 


Your judgment approving the said. eopnceuen of Hanse is modified 
| accordingly. 


JAMES. VINE. ; 

Sections sixteen and thirty- six embraced within an abandoned militar y reservation. : 

- are not subject to a subsequent school grant, but must be ee of under the 
_ special provisions of the act of July 5 3, 1884. 


OA pr eferred right to purchase the land on which improvements are situated i is con-— 


ferred by said act of 1884 upon puncheset of such popEovements: prior to the’ 
‘passage of said act. 


, First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May a. 1892. : 


I have considered the case of James Vine on. appeal from your de- 
cision of March 26, 1891, rejecting his application to purchase the NW 
4 of SW 4 of Sec. 16, 7 15, RB. 73 W., Cheyenne, Wyoming; land dis- 
brict. 


It appears ie the record that: this land was included in the Fort = 


7 Senders military reservation. 


On September 29, 1882, the War. poe having decided to 
abandon said aeeeryation: the buildings on the land were sold by the 
quarter- master department, and Vine purchased the house used as 
officers’ quarters, also a barn, and another, person purchased the am-. 


munition magazine aud sold .it to Vine. So he became and was the | | 
. owner of all the buildings on 1 said land at the date of his application to 7 
a pur chase the same. 


‘The act of Congress passed. Faly 25, 1868 as Stat. 178) providing a 


a temporary government for the Territory of Wyoming ‘reserved Sections 
Sixteen and thirty-six in each township for school DUrDOSES, but the i 


land was not surveyed until 1886. | 

- On July 5, 1884. (23 Stat. , 103) an act of Giieas was passed entitled | 
— An act-to provide for the disposal of abandoned and useless military . 
reservation.” After providing for the transfer of such land to the | 
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Department of the Interior for disposal, it provides the manner of: such 
disposal by survey, appraisement and sale. : 
The first section of the said act of July 5, 1884. Sodas that nen: 
ever in the opinion of the President of tie United States any lands 
included within the limits of any military reservation have become tse-_ 
less for military purposes he shall cause the same, or so much thereof 7 
as he may designate, to be placed under the control of the Secretary of. 
the Interior for disposition, ‘‘as hereinafter provided,” ete. Second 
section provides that the Secretary may cause the lands so placed in 
his control to be surveyed into tracts less than forty acres or subdivided 
into town. lots, these tracts or lots to be appraised, ete. On September 
6, 1884, the President ordered that Fort Sanders military reservation 
be placed under the contro! of the Secretary of the Interior for disposal 
under the provisions of said act. (Land Office Report, 1890, p. 165-166). 
The War Department had previously had. the right to dispose of the 
improvements on abandoned reservations, but by this act the improve- 
ments were to pass to the Department of the Interior, and | 

The Secretary of the Interior shall cause any improvements, buildings, building 
material, and other property which may be situate on any such land . 
not heretofore sold by the United States authorities to be appraised . . . . and 
shall cause the same, together with the tract or lot upon which they are situate to be 
sold at public sale, ete.: . . . Provided, That where buildings or inprovements 
have heretofore been sold by the United States authorities, the land upon which any 
such buildings or improvements are situate, not exceeding the smallest subdivision 
or lot provided for by this act upon the reservation on which such buildings are situ- 
ate, shall be offered for sale to the purchaser of said improvements and purines at 
the appraised value of the lands, etc. 

The lands thus released from the former order creating the reserva- 
tion did not become a part of the public domain, but it was specifically 
provided what disposition should be made of them. 

The third section of the act of Congress relating to Indian reserva- 
tions in California (13 Stat., 39) contains a similar provision as to the 
survey and sale of abandoned Indian reservations as is contained in the 
act relating to abandoned military reservations, and in the case of P. 
D. Holeomb (13 LL. D., 733) who applied to make entry for a tract in 
the Klamath Indian reservation (abandoned) it was held that the lands 
were not restored to the public domain, but that they must be disposed - 
of as directed by the act of Congress. In the act relating to abandoned 
military reservations, there was no exception as to sections sixteen and 
thirty-six, and an exception cannot be interpolated into the act. 

The State of Wyoming was created by act of Congress July 10,1890, 
and the act of admission granted her sections sixteen and thirty-six in 
each township for school purposes, but the fourth section of the act — 
provided that where sections sixteen or thirty-six or any parts thereof | 
have been sold or otherwise disposed of by or under the authority of any — 
act of Congress, other lands equivalent thereto may be selected in lieu — 
thereof, and it may be said that this is a common provision in acts 


granting school lands to the States. me 
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On June 5,.1890, you passed upon this case and held that Vine had > 


‘tne preference right of purchase, but as the tract had not been ap- _ 


praised, the application would be held “awaiting appraisement of the 
_ land.” Your later decision, from which appeal is taken, reversed that 
decision because the land had been granted to the State for school. 
purposes. . 
~ IT conelude that your latter decision was erroneous; that the right of | 
Vine to purchase the tract was secured to him by act of Congress. 
Your decision of March 26, 1891, is therefore reversed, and the case 
will be governed by your Aeron of Jurzo, 1890. 


SUCCESSFUL | CONTESTANT—PREFERENCE RIGHT. 


KEYES VU, PowERs. 


The failure of a successful contestant to exercise the preference right of entry within © 
the statutory period cannot be excused by the fact thai during | such period he 
“was imprisoned for a criminal oifense. 


First Assistant Secretary Chandler to the Commissioner of the General - 
| , Land Office, May 17, 1892. : 


On Febr uary 1, 1889, George D. Powers applied to make pre- emption 
filing upon the N. E. 4 section oe T. 104, N, R59 W., at Mitchell, South 
Dakota. — | 
The local officers sajeciad said filing upon the ground that Ephraim 
H. Keyes was entitled to a preference right of entry upon said tract by 
virtue of a former contest, but was then unable to exercise such right — 
_ by reason of being confined in the penitentiary at Sioux Falls, South . 
Dakota. Upon appeal by Powers you ordered by letter of March 13, 
1890, his filing to be placed of record as of date when fir st presented, 


Be subject to any rights which Keyes might have. Thereupon Powers 


filed declaratory statement No. 24,858, April 7, 1890, for said tract, to 
take effect from February 1, 1889. Epbr aim H. Tesves mace homestead 


-- - entry No. 28,901 upon the same land November 11, 1889. 


On April i9, 1890, Powers published notice of his intention to make 
- final proof in sanport of his claim before the local officers on May 31, 
1890, at which date the parties appeared and Keyes filed a protest 
seainet the acceptance of said proof. Evidence was submitted, and 
the local officers dismissed the protest and allowed said final proof of 
Powers. 
On appeal by Keyes by your letter of March 17, 1891, you reversed 

the decision of the local officers, held the filing of Powers for cancella- 
tion and allowed the entry of Keyes. 
_An appeal now brings the case before me. 
- Specifications of error are assigned as follows: 

14561—voL 14 34 
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. 1, In deciding that said Ephraim H. Keyes had the preference right. 
to enter said tract of land under and Dy, virtue of a former contest of 
Keyes v. Bloss. 
2. In deciding that the said Ephiaim Hi, Keyes made entry of said 
land within thirty days from the time he was notified of his rights to 


a same. 
. In not approving the entry of said Caer ge D. Powers for patent. 


it appears that Keyes was convicted of an attempt to commit-rape 
and sentenced to the penitentiary December 31, 1886, for three years 
and six months, and was discharged therefrom November.7, 1889. 

‘The final decision of this Department in the contest of Keyes v. Bloss 
was made July 16, 1888 (unreported) and the. entry of Bloss was cau- 
celed as of that date. 

On motion for review, this Hanerihene on February 26, 1889 by de- 
cision of that date (unreported), reaffirmed its former clecision. 

On July 31,1888, notice of the decision of July 16, 1888 was sent to 
it. H. Keyes in care of D. 8. Glidden, warden of Sioux Falls peniten- 
tiary, Sioux Falls, Dakota Territory, informing him of the successful 
termination of his contest and of his preference right of entry. Keyes 
does not contend that he did not receive this notice. It was received 
by the warden who had him in custody. 

If it be asstuned that Keyes had a preference right of entry by virtue 
of the successful termination of his contest with Bloss, the question 
arises whether he properly exercised that preference right by making 
his entry November 11, 1889, more than one year and three months 
-after the cancellation of Bloss’ entry. 

The act of May 14, 1880 (21 Stat. 140) provides that— i 

In all cases where any person has contested, paid the land office fees, and procured. 
the cancelation of any pre-emption, homestead, or timber culture entry, he shall be 
‘notified by the register of the land office of the district in which such land is situ- 
-ated of such cancellation, and shall be allowed thirty days from date of such notice 
.to enter said lands. | 

The inference from the language used in the last clause of this pro- — 
‘vision is that the successful coutestant shall not be allowed more than | 
‘thirty days from the date of such notice to make his entry. 

The contention on behalf of Keyes is that because he committed 
crime while his contest against Bloss was pending for which he was | 
convicted and sent to prison, the statutory period within which he is - 
required to exercise his preference right of entry, will be extended 
until such time as he may be set at liberty. If this proposition be cor- 
rect it would follow that the more atrocious the crime, and the longer > 
the term of the imprisonment, the greater would be the favor extended. — 
to the convict, and in an extreme case it might involve an extension of 
the statutory period for exercising the preference right from thirty 
days to thirty years. | 

The crime committed by Keyes was his voluntary act, in violation 
of law, which ‘imposed the penalty of imprisonment which incapacitated 
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him. from exer cising” his pr efer ence right. -He- cannot be neat there- 
- fore to plead the result of his own infamy as. any excuse. tor his non- 
| compliance with the law. 

‘The ruling made in the case of Gore v. Brew (12 L. D. 239) is  appli- 
cable to the present case. To hold that Keyes “could reserve this land © 
from entry until he had answered the claims of violated law, would be 
to offer a premiwn for crime and to establish a precedent repugnant to 
reason and justice.” It would give the criminal an advantage over the 
law abiding citizen. When the statute fixes and limits the period for 
the exercise of a right absolutely to a specified number of days this 
Department cannot extend that period, especially where the rights of a 
third party have attached, as in this case. Bonesell +. MeNider (13'L, 
D. 286). 

But it-is contended that inasmuch | as the law of paiva. (Revised 
Codes Vol. 2 Sec. 763) provides that “A sentence of imprisonment in 
the territorial prison for any term less than for life suspends all the 
civil rights of the person so sentenced, . . . during the term of 
such imprisonment,” the exercise of his preference right by Keyes was 


not only suspended, but also kept alive, till he was discharged. This 


construction would make the act éxtend the rights of the prisoner 


rather than suspend them, but itis unnecessary to discuss the scope of | | 


this enactment. It is enough to say that the law of Congress is “the ° 
supreme law of the land,” (Art. 6 Constitution United States) and the © 
legislature of a state has not the constitutional pone to extend it or — 
affect it by any legislation whatever. | 
I am of the opinion that the entry of eyes should be canceled. ad 
the filing of Powers should remain intact. . 
Your judginent is reversed. 


APPLICATON TO ENTER—QUALIFICATIONS. — 
- HALZENBACH v. SCHABEN. 


An application to make entry that does not show the applicant’s qualification to 
enter may be properly rejected, and a defect in such respect cannot be cured by 
subsequently calling attention to another record. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 17, 1892. 


I have considered the appeal of Otto Halzenbach from your decision _ 
of June 1, 1891, rejecting his application to make entry of the NE. 4 of 
Sec. 27, T. 19 S., R. 21 W., Wa Keeney, Kansas, and holding that eter 


Schaben should ie entitled be make entr y of said land as the first legal: | - 


applicant. 
It appears from the record that Gottlieb Kneftfer filed a contest against | 
the timber-culture entry of John Mertes for the tr act in controversy, 
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and before the date fixed for a hearing, Peter Schaben also filed a con- 


test against the said entry—alleging charges similar to those of Knef- 


fer—which was held to await action on his contest. 

On February 23, 1891, the day fixed for the hearing, at 9:30 A. M., 
A. H. Blair, attorney for Kneffer, filed a motion for a continuance, for 
the purpose of obtaining testimony, supporting it by an affidavit of 
Kneifer, showing that owing to sickness in his family he was unable to 
attend at the trial. The motion was refused, and Kneffer, by his at- 
- torney, excepted to said ruling, but in a short time thereafter, at 10:10 
A. M., of the same day, he filed a relinquishment by John Mertes of 
said entry, and at the same time presented the application of Otto Hal- 
zenbach to enter said tract, which was rejected by the local officers, 
for the reason that there was no evidenee of his* qualification to enter 
the land, and for the further reason that the jurat to the affidavit, re- 
— quired under the act of August 30, 1890, was not signed by the notary. 

Halzenbach’s application was executed February 13, 1891, and Gott- 
lieb Kneffer, the contestant, was the person who identified Halzenbach 
to the notary. 

On the day that Halzenbach’s application was rejected, Schaben also ~ 
filed application to make timber- -culture, entry of the tract, which was 
rejected on account of the pendency of Halzenbach’s application. 
Both applicants appealed. Kneffer was notified of the cancellation of 
the entry, but has made no application to enter. 

On March 3, 1891, Halzenbach filed a certified copy of his declara- 
ibn of vivontionito Becomiearcineei of the United States. — 

— On June 9, 1891, you rejected the application of Halzenbach, and 
allowed Schaben to make entry of the tract. From this decision Hal-. 
zenbach appealed, assigning the following grounds of error: 

. First. Because appellant was the first applicant for said land, and was legally 
qualified to make timber culture entry therefor, on February 23, 1891. 

Second. Because a duly certified copy of appellant’s declaration of intention to 
become a citizen of the United States was on file and in the custody of the local 
office on February 23, 1891, and at the time he first presented his ppprenuon for 
said land. 

Third, Because the ‘decision of the Honorable Assistant Commissioner is based 
upon clerical errors and technicalities, and is not sustained or warranted by fact as 
shown by the record of said case. 


It is contended by Halzenbach that a certified copy of his declara- 


tion to become a citizen of the United States was on filein the local 


office at the time when his application was first presented—to wit, 
February 23,1891. Itis stated, however, in the argument, that the 
copy referred to is a copy filed in the local office with his pre-emption 
declaratory statement for another tract. of land, J uly 24,1890. This. 
was not sufficient. His application to enter was properly rejected, if | 
it did not in itself. present a complete record, showing his qualification — 
to enter the land, and if defective in this respect, such defect could not — 
’ be cured by subsequently calling attention to another record. His ap- 
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preserved bis rights. If his application was properly rejected, the ap- 


plication of Schaben, which was presented before Halzenbach cured the _ 


defect, was the first legal.application, and should therefore be accepted. 

Your decision rejecting the application of Halzenbach, and holding 
for allowance that of Schaben, is affirmed, and the papers are her ewith 
returned. 

While this case was pending before the Department ou appeal, 
Schaben was allowed to make timber-culture entry of the tract. While 
this entry was improperly allowed, pending the appeal of Halzenbach, 
yet it may be allowed to stand, it now appearing that he was the first 
applicant shown to be posally entitled to make entry. 


SWAMP LAND CLAIM—WAIVER. 
CEDAR COUNTY, MISSOURI. -4 


Before final action is taken on a swamp land ‘claim the waiver required by the regu- 
lations of September 19, 1891, must be furnished, 


First Assistant Seer etary Yy Chandler to the Commissioner of the Gong a 
| | Land Office, May 18, 1892. 


‘There are now pending before me three cases in which indemnity is 


claimed; in the first by Cedar county, Missouri, the second by Vernon. | 


county and the third by Harrison county, in said state. . 
‘The claim in Cedar county is for cash indemnity for one hundr ed and 
fifty-nine tracts claimed to be swamp lands but which were disposed of 
‘by the United States. | 
The claim of Vernon county in ‘said state is for cash indemnity for 
one hundred and sixty-eight tracts of land claimed to be swamp lands 
but which were sold by the United States and the claim of Harrison 
county Missouri for cash indemnity for three hundred and sixty tracts — 
elaimed to be swamp lands but which were sold by the United States. — 
The respective claims made by the counties above named are made 
under the provisions of the act of Congress of March 2, 1855 (10 Stat., 
634) and the act of March 3, 1857 (11 Stat., 251). 
All of these cases are ieee on appeals from your judgment, Tejecuag 
in each case the claim of said state. | 
Before passing on the merits of these cases I desire to call your atten- 
tion to certain rules and regulations relative to the. presentation and. 


adjustment of claims under the swamp land laws promulgated since a 


your judgments in these cases were made (13 L. D., 301). 
The sixth section of these regulations provides— 


; Before final action is taken on the claim of 4 State for swamp lands in place or cash 


or land indemnity, a certificate should be required of a duly authorized agent of the 


State reciting that the lands selected in each and every township involved in the. 
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selection list constituting the claim represents the full and final claim of the State to 

lands under the swamp land acts in the said townships, and that the State waives all ' 
claims or rights, under the said acts, if it have any, to all other lands not selected in 
the said townships. Such a certificate will be accepted as evidence that the claim | 
of the State to swamp-lands in the particular townships to which it applies is final 

and complete; and it will be recorded in a book kept for that purpose, and as far as. 
practicable all such completed claims will be acted upon as pr omnes as possible and. 

in the order of their completion. . 


The seventh and eighth sections provide as follows: 


In the case of cash and land-indemnity claims, now pending or which may hereafter _ 


be presented for the benefit of counties, a certificate of a duly authorized agent of 
the county of the character and effect of that provided for in the 6th section of these 
instructions, relating to claims of States, will be required of county agents, covering 
the entire area of the county. 

Waivers must be unconditional, and a copy of the authority from the State legis- 
lature or from the county authorities to act for the State or the county. and to make 
certificates of waiver must be filed in this office by the State and county agents. 

You will on receipt of this communication require the waivers men- 
tioned in the sixth, seventh, and eighth sections to be filed by the 
proper authorities aa when ee you will ROLWar them. to this De- 
partinent. | 

The cases now pending here will be suspended to await the receipt 
of properly executed waivers as contemplated by the sections above 


quoted. 


PATENT—REISSUE—JURISDICTION. 
THADDEUS MCNULTY. 


Where a patent issues in conformity with the entire record the Department is with - 
out authority to accept a surrender thereof, for the amendment of the record 
and reissue of patent in accordance with the record as amended. 


Secretary Noble to the Commisstoner of the General Land Office, May 1G, 
1892, 


IT have considered the appeal by Thaddeus McNulty from yout decision 
of May 4, 1892, refusing to correct a patent issued April 16, 1892, in the 
name of A. P. K. Jones, for lands designated as Sec. 2, T. 95, R. 1 E., 
Alabama. | 

MeNulty claims title to this land through purchase from the heirs of 
Commodore Thomas Ap Catesby Jones, who, he claims, was the orig-. 
inal settler, and that the existing patent erroneously describes the set-— 
tler and aoe not convey title to the proper per son; and he therefore 
requests its correction. - 

The claim of the settler to this tract is pased upon section 3 of the 
act of March 3, 1819 (3 Stat., 530), which provides: 


That every person, or his or her legal representative, whose claim is comprised in 
the lists, or register of claims, reported by the said commissioners, and the persons 


"DECISIONS RELATING TO THE PUBLIC LANDS. 535. 


snieaceds in the list of actual settlers, or their ‘leg al representatives, not having ¢ any 
written evidence of claim reported as aforesaid, shall, where it ¢ appears, by the said. 
reports, or by the said lists, that the land claimed or settled on had been actually | 
inhabited or cultivated, by such person or persons in whose right he claims, on or. 
before the fifteenth day of April, one thousand eight hundred and thirteen, be enti- 
tled to.a grant for the land so claimed, or settled on, as a donation: Provided, That 
not more than one tract shall be thus granted to any one person, and the same shall 
not contain more thau six hundred and forty acres; and that no lands shall be thus 
eranted which are claimed or recognized by the preceding section of this act. 

Your refusal is based wpon the grounds that Commissioner Crawford 
reported upon this claim and entered it in his list of actual settlers in 
the name of “A. P. K. Jones,” as number 165, which report was for- 
warded to Congress, and pursuant to the act of March 3, 1819 (supra), 
the land claimed in this case was surveyed in the name of CA, P. K. 
Jones,” in March, 1844. | | 
On October 17, 1857, patent certificate No. 37, new Series, issued in | 
the name of “A. P. K. a ones.” | 

The complete record describes the settler as vo P. K. Jones, and the: 
question arises can the patent issued in accordance with the record be 
returned, the record changed, and another patent issued upon the 
amended, or changed, record? | 

As stated in the case of Frank Sullivan (14 L. D., 389), 


where a‘patent has issued which fails to conformto the record upon which the right 
. toa patent rests, and has not passed out of the control of the Department, it is not | 
only the right, but the duty of the Commissioner to withhold the delivery of such 
patent, and to issue one in conformity with the record, 


But, as before stated, the patent in this case conforms with the 
record, aud, further, has passed beyond the control of this Department. 
~The right of the present holder to surrender the outstanding patent 
is not shown, and this Department is not invested with proper ma-_ 
_- chinery to make the investigation necessary to a proper determination 
of that question. But even were the right clearly established, yet I 
am of the opinion. that this Department can not afford the relief de-. 
‘sired. 
‘The claims confirmed by the act of M arch 3, 1819 oupra, were those 
comprised in the lists reported by the commissioners. 7 
_ Commissioner Crawford’s report, then before Gongresd: contained 
the claim of A P. K. Jones, and in that name all acts necessary to 
establish the right to a patent for the land in question have been per- 
formed, and the Pace has issued in accordance. with the record as 
mace. 
The duties of this Department are at an end, 
Your action in refusing to correct, or issue a new patent, is sustained. 
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| PRIVATE CLAIM-—SECTION 7, ACT OF JULY 23, 1866—RAILROAD GRANT. 
NApuraty 2. BREGARD ET AL. | 


The right of ee under section 7, act of J uly 23, 1866, is Aes defeated ag the © 
fact that the legal title to the land in question, at the date of said act, is held 
by one not a purchaser for a valuable consideration, where the owner of the 
equitable title at such time is not thus disqualified. 

Lhe right of purchase under said section existing at the date when the grant to the 
railroad company became effective excepts the land covered thereby from the 
operation of said grant, 


Seeretury Noble to the Commissioner of the General Land Office, May 18, 
1892. 


In the decision rendered by this Department in the case of Naphtaly 
v. Bregard ¢¢ at. (12 L. D., 667), it was stated that James W. Tice was 
a purchaser of the land involved for a valuable consideration, and that 
he, on April 5, 1861, conveyed the title to his mother Urhetta Tice, the 
consideration being love and affection, and her better support mainte- 
nance and protection. It was further held that Urhetta Tice, not being 
a purchaser for a valuable consideration, was not a qualitied purchaser 
under the seventh section of the act of July 23, 1866, and consequently 

that Naphtaly, who derived title through her, was not qualified t to thus 
- purchase. 

It was, however, said that, 

If the conveyance to Urhetta Tice was simply a deed of trust for the benefit of the 
other members of the family, and in the nature of amorteage as security for a claim 
against the estate, a different rule might govern, and it may appear that the equi- 
table title remained in the son, who was a qualified pur chaser under the statute. 

It was further stated that by deed dated May 13,1868, Urhetta Tice, 
AJ. Tice, 8. P. Millett and wife, conveyed the iad to D. P. Smith and 
that by deed dated April 1, 1869, James Ww. Tice conveyed the land to 
Martin Clark. 

It thus appeared that seven years sibesstent to the date of an in- 
strument which purported to convey an estate in fee to Urhetta Tice, 
she together with all the heirs except J. W. Tice, her grantor , conveyed 
by deed, and that eight years after said purported conveyance in fee 
to Urhetta Tice, her grantor conveyed the same premises by deed abso- 
lute to another party. These facts could not fail to excite comment, and 
to raise a doubt as to whether the estate held by Urhetta Tice was an 
estate in fee, or a conditional estate. It was largely in view of these 
facts, supported by the statement of Naphtaly that “ Mrs. Tice was 
holding the title only in trust for the other parties in interest and es- 
pecially as security for the interest she and her husband had in the 
ranch” that it was deemed necessary that a further hearing be ordered, | 
in order to ascertain, if possible, the real facts in the case, that justice 
to all parties might be done. ; 
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“This recital is made for the purpose of showing that the contention ot : 
fae for Bregard ¢¢ at. that “the hearing was granted on the uncor- 
roborated. affidavit of the claimant himself, an affidavit not even based — 
on his own knowledge, but on mere ieee. of the most indefinite and 
* uncertain character,” is in no way sustained by the record. — 

At the rehearing all parties were fully represented by counsel and 
evidence, both record and parol, was introduced. That evidence is now 
_ before me for consideration. | | —_ 

The first question to be determined is this : Was the deed given. by 
James W. Tice, dated April 5, 1861, to his mother Urhetta Tice, and 
acknowledged October 21, 1863, an absolute conveyance in fee, or was 
it in the nature of a deed of trust for the benefit of the other members 
of the family, and in the nature of a mortgag eas seams for a claim 
against the property? _ 

- On its face the deed was an absolute conveyance ‘a the Eee in 
controversy. 

In the case of Russell ». Southard (12 Howard, 139), the court, in 
inquiry as to whether a conveyance was a sale or mortgage, took into 


consideration the condition and relation of parties, the amount of con- 


sideration, etc., and held that, ‘“ Parol proof is admissible to show a deed 
absolute on its face to have on intended as a mortgage.” 
In the case of Hughes v. Edwards (9 Wheaton, 489), the court Say: 


A court-of equity looks at the real object and. intention of the conveyances; ; and 
when the grautor applies to redeem, upon an allegation that the deed was intended 
as a security for a debt, that court treats it precisely as it would an ordinary mort- 

‘gage, provided the truth of the allegation is made out by the evidence. 


In the case of Henly v. Hotaling (41 Cal., 22), the court say: 


- When the intention of the parties to a deed, absolute in form, is sought to be ascer- 
tained, not in the usual way, by reading and construing the instrument, in connec- 
tion with evidence to identify the subject matter, the parties etc., but by evidence 
to establish au equity beyond and outside of the deed, and thus to convert the deed 
into a mortgage, the evidenee ought to be so.clear as to leave no doubt that the real 
‘intention of the parties was to execute a mortgage, otherwise the intentiou appear- 
ing on the face of the deed ought to prevail. 
With these rules for our guidance, the evidence submitted must be — 
examined with a view to ascertain, if possible, the real object and in- 
tentions of the conveyance by J. W. Tice to Urhetta Tice, dated April 
5, 1861. . 
The records show that on December 26, 1862, nearly two years subse- 
quent to the deed of gift, J. W. Tice executed a mortgage of the premises 
in question to secure the payment of a note for $1500, given by ae 
and his father, James M. Tice. 
On December 20, 1861, several months subsequent to the deed of 
gift, J. W. Tice by . ames M. Tice, his attorney in fact, entered into a 
contract with J. B. Crockett, an attorney at law, by which he agreed to 
convey to said Crockett, with covenants only against the acts of said. 
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grantor, for services rendered by said Crockett, an undivided one-eighth 
interest in the pr one with the ar of certain — 
specified tracts. 

James M. Tice, the ee in faet, was the husband of Urhetta 
Tice. : 
The only xonaation that can be given of his action is, that he con-— 

sidered the equitable title, at least, to be in J. W. Tice, and did not. 
. recognize the deed of g gift as divesting him (J. W. Tice) of the title to — 
the land. 

It will be observed that these instruments were. executed prior to 
the date of acknowledgment of the deed of gift, and of recording 
the same, and in my opinion they clearly indicate what was in the mind 
of the grantor; they indicate that he regarded himself as the owner of | 
said premises, that the title was in him. . . 

The conveyance, dated April 5, 1861, was not recorded until Apel it Be a 
1867. On said deed is the side scuent that it is recorded at the wennieat 
of Urhetta Tice. At the trial of this case D. P. Smith testified that 
the grantor J. W. Tice had the deed recorded. However this may be, 
— under date of April 25, 1867, J. W. Tice gave to Lloyd Tevis a mort- 
gage of the premises in naestion as security for the payment of $4400 
borrowed money; and.on April 1, 1869, said J. W. Tice gave to Martin 
‘Clark a deed absolute for the premises in controversy. 

The conveyance would certainly indicate that J. W. Tice considered _ 
_ that he had title to the land, which had not been divested by ene deed — 

of April 5, 1861, to his oer 

In what light ‘did the grantee, Urhetta Tice con sider this transfer? 

On April 30, 1868, she entered into a contract with D. P. Smith to 
convey to him all the lands described in the above-mentioned ceed -of 
April 5, 1861. In this contract she agrees, 
that she will procure and deliver to said party of the second part a deed to him from 
Andrew J, Tice, James W. Tice, 8. P. Millett, and Pauline VY. Millett-his wife, ofall _. 
' their right, title and interest of every kind leg al and equitable, of, in and - all the 
Jaud or lands hereinbetore described. 


The cousideration for this contract was $2000 to be paid to Urhetta 
Tice, and in addition to said-sum, Smith agreed to pay the $4400 bor- 
rowed by J. W. Tice, from Lloyd Tevis, to secure the payment of which 
said Tice had execnted a mortgage of the premises in question to Tevis, 
on April 25, 1867. On May 13, 1868, Urhetta Tice, Andrew J. Tice, S. 
P. Millett. anil Pauline V. Millett, cena a ceed conveying the prem-- 
ises to D. P. Smith, consideration $7000. In the body of the deed the 
name of James W. Tice epneers as one of the grantors, but he did not 
sign the deed. | 

It is not reasonable to suppose that had Uvhetta Tice believed that 
the fee to the land in question was in her by virtue of the deed of April 
5, 1861, and that she liad the right to convey the same, that she would 
have agreed to procure deeds from other members of the family, neither: 
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1s it reasonable to suppose that the various grantees would have united 
in a conveyance had they not considered that they had some rights to 
convey. The consideration, $7000 in round numbers, was the $4400 — 
borrowed by J. W. Tice, and which Smith agreed to pay, and the $2000 
- which appears to have been the interest of Mrs. Tice, the mother, in 
_ the property. | 4 

Thus the evidence would indicate that neither. the grantor nor the — 
grantee, nor the other members of the ay; eae the deed ot 
~ gift, a deed absolute. 

Is there anything in the recor d to indicate in what: light the deed in 
question should be regarded? 

The Tice family, consisting of father eatin two sons, a. datighter 3 
and son-in-law, occupied the property in common; it was their home 
and the ranch was carried on by them. 

There is nothing to indicate that it was the intention of the various. 
members of the family to surrender to the mother, or to transfer to 
her, all their property interest in this home, and which appears to have 
been the common property of them all. 

The only member of the family who testified at the rehearing, was 
the daughter, formerly the wife of of S. P. Millett, and who, with her 
husband, was an occupant of the ranch, before and at the time, and 
subsequent to the conveyance dated April 5, 1861. She testified that 
the deed “was made to mother to secure us all.” 

Q. What do you mean by “secure us all?” | 


.A. Because we were all interested in it, my brother was getting reckless and we 
wanted the property out of his hands. | 


_ She farther testified that her father could not take the deed in his | 
own name on account of his indebtedness. | 
. She was asked “whether the two thousand Aisilaits to be paid to your 
mother, Urhetta Tice, upon making the deed by her and other mem-, 
bers of the family, was paid to her?” 

The deed in question was the one dated May 13, 1868, before men- 
tioned. She testified that $1500 was paid her at fe ranch, and the 
balance in the city of San Francisco. 

She also testified that after the death of her husband she (the wit- 
ness) received the portion due her, as her interest in the ranch, also 
that J. W. Tice received the amount due for his interest in the prop- 
erty, and by reference to the deed of May 13, 1868, it will be seen that . 
there was expressly reserved from the pr aenty transferred, the one 
hundred and sixty acres occupied by A. J. Tice, the other son; this 
was presumably a portion, at least, of his interest in the estate. 

This evidence is clear and explicit and in connection with the other, 
throws much light wpon the financial transactions of the Tice family, 
and the relations they held to one another financially. It shows that | 
the deed of gift was not only for the protection of the mother of her 
‘interest, but was for the protection of the other members of the family. 
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Lloyd Tevis, who had taken the mortgage from J. W. Tice to secure: 
the payment of the $4400 borrowed, testified that when he discovered 
that the deed of gift had been placed on record just prior to the execu- 
tion of the mortgage held by him, he had an interview with Mrs. Tice 
and made inquiry concerning said deed, and Mrs. Tice told him that 
“the deed was only intended to secure her for the payment of two 
thousand dollars.” 

The contract dated April 30, 1868, and the deed dated May 13, 1868, 
is certainly strong corroborative evidence of the truth of this state- 
ment, | 

Moses G. Cobb, a lawyer who was employed to bring the foreclosure 
suit in 1868 on the mortgage given by Tice to Tevis in 1867, testified 
that J. W. Tice the grantor and Urhetta Tice the grantee in the deed 
of gift, both told him that the deed was given simply by way of security, 
and that for a limited amount, he thinks about $2000. | 

_ dames W. Tice, the grantor in the deed of April 5, 1861, and the one, 
who above all others, could have given evidence as to the true intent 
of said conveyance, is dead. The grantee, Urhetta Tice, though living, 
refused to appear at the trial, or to give her evidence by deposition, 
although both parties swear that they endeavored to have her appear 
and testify. | 

The evidence shows that on June 28, 1891, five days subsequent to 
the departmental decision ordering a further hearing in the case, three 
men, acting in the interest of Naphtaly, had an interview with Mrs. 
Tice at her home near San Francisco, and in conversation with her in 
relation to the character of the deed dated April 5, 1861, she made and 
subscribed to the following statement: | 

That at the time of my receiving from my son James William, a deed to the Tice 
ranch, that there was due and owing to me the sum of $2500 and the reason of the 
giving to me said deed was to secure me from any loss as to said $2500. 

It is shown that this statement in substance was made in the absence 
of undue influence. After the evidence in relation to this statement 
was submitted at the hearing, Urhetta Tice, after an interview with 
Josiah S. Smith, one of the contestauts, made the following affidavit: 

I, Urhetta Tice, being duly sworn, depose and say, that I am the same Urhetta — 
Tice named in a certain deed made by my sou, James W. Tice, on the 5th day of 
April, 1861, for love and affection and better maintenance and support; that said 
deed was not made to secure the payment of $2500, or any other sum of money due 
me from my son James, nor was my said son indebted to me when said deed was 
made, but said deed was made for my sole use and benefit, and the same was intended 
to be and was an absolute conveyance to me of the property, and was inade for the 
expTess purpose of securing me a home, and not otherwise. 


_ This was purely au ex parte affidavit taken without notice to the op- 
posite party and with no opportunity for cross-examination. Objection. 


was made to its introduction, and it can not be taken as evidence; but 
even if it could be received, it simply demonstrates that the party wil, 


\ 
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either with or without a, full under standing of the import of her words, 
Inake statements directly at variance with each other on the same sub- 
ject, under different cir cumstance, and her evidence is of ae or no - 
value, on either side. | 

The only parties who appeared as wiiioRBes for the contestants, were 
~D. P. Smith and Josiah S. Smith both claimants adverse to Naphtaly. 

An attempt is made to throw discredit upon the testimony of Mrs. 
Remington, formerly Mrs. Millett, the danghter, by asserting that she 
had nade statements different from those made under oath. Thus, on 
December 15, 1891, Josiah 8. Smith testified that on the day before he 
had an interview with Mrs. Remington who said to him, referring to the 
deed of April 5, 1861, that said “deed was given from her brother to 
_ her mother for a home for her mother and the children.” On the same 
day D. P. Smith testified that on the day before he had an interview - 
.. with the witness, who said referring to the deed of April 5, 1861, that 
“it was deeded to the old lady to keep the boys from spending the 

money during her life time.” I think it is evident from these varying 
statements, that the:e witnesses give their inter pretation of what Mrs. 
Reming on said, rather than what she actually did say, and their a 
- mony did not inseen her clear and positive evidence. 
 D. P. Smith testifies that he was the agent who attended to the 
_ business of Mr. Tevis in his transaction with the Tices when the $4,400 — 
_ was borrowed, that he was interested in having the agreement of April 

30, 1868, perfected, that he visited Mrs. Tice in company with Tevis | 
and he states that in that interview nothing was said about, the deed of 
April 5, 1861, “‘ being intended to secure a loan of $2,000 from James W. 
~ Tice to his mother,” further on he states that at that interview nothing 
was said about said deed being intended simply as a security for a loan 
of $2,000, or any other amount. When this evidence is analyzed in | 
connection with the other evidence in the case, it will be found that it . 
does not amount to a contradiction of the evidence submitted by Naph- 
taly. No where in the record is there any evidence that the deed of 
~ April 5, 1861, was made as,a security for a loan, no where is there any 
attempt made to show that the mother had loaned mony to the son, 
and had taken this deed as security. 

The evidence of A ohn A. White throws much light wpon oe trans- 
action. 

The ceed from Bajel and Sanjurjo to James W. Tice was aie Feb- 
ruary 14,1855. Mr. White testifies that in the spring of 1855 he was a 
partner of James M. Tice (the father) under the firm of Tice and White, 
that the firm purchased the interest in the Romero ranch. His testi- 
mony is as follows: 

"When we purchased that place, it was purchased for James Tice and myself. The. 
— consideration was from $3,000 to $3,500. We gave our note for that amount, and : 


took possession of the place. But. the deed was first made to J. M. Tice and White, . 
then his ye came out here; then J. WwW. Tice came outhere about that mune: Then 
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J. M. Tice and myself had some business trouble, and I said to him: “I prefer to — 
- give it to your son J. W. Tice, and give me my note.” We took our note up and let 
Sanjurjo take James W’s note. I told him it was better for them to take up our 
note, and take J. W. T’sand have our note madeto him, My name was crossed out of 
the old deed and it was transferred to James W. Tice, and it was afterwards paid. | 
That was the way it was done, and James W. Tice took possession of the ranch. It 
was paid out of some property that originally belonged to Mr. James M. and myself. 
I told him he could have the ranch. After getting back the note I told him he could 
have the ranch, and I would have nothing +0 do with it. 


Thus the original payment is accounted ,for; it was made with the 
property of the father, James M. Tice. This was in 1855, and from that 
time until April 5, 1861, not only had the father labored to increase the | 
value of the property, but the two sons, the son-in-law and the daughter 
had united their efforts to promote the same end. Owing to the action 
of the member of the family in whom the title was vested, the other 
members including the father, who had paid the original purchase 
money, but who could not, on account of financial trouble hold the title 
In his name, clesired security for their interests, and this was given by 
means of the deed in question absolute on its face, for a good, but not 
for a valuable consideration, - 

This deed was given for the security of an interest in ‘ike estate, or 
in other words, a debt against the estate, and this interest in the astate 
had been obtained, and the debt against the estate incurred, by means 
of the payment of money and by means of labor extended. 

In the case of New Orleans Banking Association v.. Adams (109 U. 
S., 211), the court say: | | 

While it may be conceded that no precise form of words is necessary to constitute 
a mortgage, yet there must be a present purpose of the mortgagor to pledge his land 
for the payment of a sum of money, or the performance of some other act, or it can 
not be construed to be a mortgage. 


_ Applying this ruie to the ots in the case at bar, there can be no 
doubt that it was the intention of James W. Tice, by the deed of gift 
to pledge the estate to secure the interests of all parties entitled to pro- 


tection. | | 
In the case of Peugh v. Davis (96 U.S., 332), the court say: 


. 
It is an established doctrine that a court of equity will treat a deed, absolute in 
form, as a mortgage, when it is executed as security for a loan of money. That court. 
looks beyond the terms of the instrument to the real transaction, and when that is 
shown to be one of security and not of sale, it will give effect to the actual contract 
of the parties. As the equity, upon which the court acts in such cases, arises from 
the real character of the transaction, any evidence, written or oral, tending to show 
this is admissible. The rule which excludes parol testimony to contradict or vary a 
written instrument has reference to the language used by the parties. That can not 
: be qualified or varied from its natural import, but must speak for itself. The rule. 
does not forbid an inquiry into the object of the parties in executing and receiving 
theinstrument. Thus, it may be shown that a deed was made to defraud creditors, 
or to give a preference, or to secure a loan, or for any other object not apparent on 
its face. The object of parties in such eases will be considered by a court of equity; 
‘it constitutes a ground for the exercise of its jurisdiction, which will always be 
asserted. to pr pent fraud or Deen and to promote justice. ! 
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The object of the deed dated April 5, 1861, between J. W. Tice and 
- Urhetta Tice being shown, it is the duty of the Department to give it - 
_ such an interpretation as will carry out the intention of the parties, 
and promote justice. | 
‘Ifthe question of the right of the grantees of both Ur hetta Tice and 
J. W. Tice, was entirely eliminated, and the question was resolved to’ _ 
that of the rights of Urhetta Tice and the other members of the family, 
in reality the joint owners of the estate under the deed in question, 
there can be no doubt but that a court of equity would decree the in- 
strument to be a mortgage for the security for the payment of each 
interest, and not a deed absolute, which would deprive the various 
ones interested of their rig gts, aus to thus hold would be to work oppres- 

sion and injustice. ; 

In view of all the evidence in the case, and in view of the fale of law 
pointing out the construction to be given to conveyances, I am of the 
opinion, that the deed of April 5, 1861, must be held to have been a 
conveyance, in the nature of a mortgage, given for the security of claims 
against the estate, and that on July 23, 1866, the equitable title to the 
land in controversy, was in James W. Tice and was by him on April 1, 
1869, conveyed to Clark, and that Naphtaly is a qualified pur places 
inde the 7th section of the act of July 23, 1866. 

In the decision of this case, by the local ofioe: s, certain tracts applied 
for by Naphtaly were awarded to the Western Pacific Railroad Com- 
pany. In the decision by your office the question of the right of the. 
company was left to future adj udication, and in the Departmental de- 
cision of F ebruary 4, 1889 (8 L. D., 144), no disposition of the claim was 
made. | | 

The company claims anidee the third section of the act of July 1, 4862. 
(12 Stat., 489), which granted to it the alternate sections, deciensted 
by odd. nunibers, within ten miles of each side of the road, ‘not sold, » 
reserved or otherwise disposed of by the United States, and to which 
a pre-emption or homestead claim may not have attached at the time 
the line of said road is definitely fixed.” The road was definitely lo- 
cated opposite the land in controversy subsequent to the date of the 
passage of the act of July 23, 1866, under which Naphtaly claims, thus 
at the time the grant took effect by the definite location of the road, 
the land was occupied and in the possession of one entitled to purchase 
under the act of July 23, 1886, and this legal right, which was founded 
upon an equity which existed long prior to the date of the granting 
act, reserved the land from the operation of said grant. | 

This principle is in accordance with the ruling of the Department in — 
_ the case of the Northern Pacific Railroad Company v. Kilian oe Li Di, 

— 896), and cases cited therein. 

- Departmental decision of Febeusigt 1889, is herewith recalled, and 
you will dispose of the case in accordance with the views expr econ in 
my decision of June 23, 1891, and in this decision. 
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MINING CLAIM~MILL SITE-REPAY MENT. 
Hupson Mining Company. 


The first clause of Section 2337, R.8., contemplates the allowance of a mill site entry 
only where the land is used or pcorpie’ for mining or milling purposes at the 

| time the application for patent is made. 

An entry allowed on insufficient proof, submitted without frand or concealment, 
is “erroneously allowed” within the meaning of the act of June ‘16, 1880, pro- 
viding for repayment. 


Secretary Noble to the Hirst Comptroller, May 18, 1892. 


Lam in receipt of your letter of ar il 21, 1892, submitting for my 
review and reconsideration , 
the claim of the Hudson Mining Company, per General Land Office report No. 55451, 
for repayment of the purchase money paid by said company for five acres of non- 
mineral land for a “mill site” entered in convection with the mineral entry No, 1579 
(Combination Lode and Mill Site) at Helena, Montana, on October 3, 1887, viz., five 
acres at $5, per acre..---- $25, 

You express the opinion that the claim should not be allowed, and 
cite the case of Arthur L. Thomas (13 L. D., 359). | 

The act of June 16, 1880 (21 Stat., 287), ander which the application 
. is made provides that ; in the event that an “entry has been erroneously 
allowed and can not be confirméd,” repayment shall be made. 

In the Thomas case, supra, it was held that his entry 
was not erroneously allowed so far as either the law or the records of the land office 


show, and neither the law nor the government iuterposed any obstacles to the con- 
firmation of said entry by the performance of the acts necessary to confirm the same. 


Section 2337, Revised Statutes, provides that, “Where non-mineral 
land, not contiguous to the vein or lode is used or occupied by the pro- 
prietor of such vein or lode for mining or ee PUEDOSES ” the same > 
may be entered as a mill site. 

The act clearly contemplates that at the time the application for a 
patent is matle, and the entry allowed, the land in question is used or 
occupied for mining or milling purposes. The act does not contemplate 
the performance of conditions subsequent, or the future compliance ~ 
with law. No mill site entry should be allowed unless it is shown that 
the conditions of the law have been complied with. 

Upon the examination of the papers in the case before me, I find that 
the evidence submitted to the register and receiver, in support of the ap- 
plication, discloses the fact that the mill site in question was not used 
or occupied as contemplated by law. | 

Thus the deputy surveyor in his field notes stated that ‘ eee are 


no improvements upon mill site.” 
Neither the applicant, nor any of his witnesses, stated that the mill site 
was used or occupied in any way, the applicant merely stated that he 
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was in. the actual, quiet and andisturbed possession. of the premises. _ 
‘With these facts before them, it was the duty of the local officers to fy 
reject the application. : 
In the general circular jeaiod by the jana Department, February 6, 
1892, page 85, it is said: 


: Definition of “ erroneously. allowed.” This can not be given an interpretation 

of such latitude as would countenance fraud. If the records of the Land Office, or 
the proof furnished, should show that the entry ought not to be permitted, and yet 
it were permitted then it would be “erroneously allowed.” Butif a tract of land 


were subject to entry, and the proofs showed a compliance with law, and the entry __ 


should be canceled because the proofs were shown to be false, it could not be held 
that the entry was “ err oneously allowed, ” and in such case a a ae would not be 
- author ized. 


In the case of Oscar T. “Roberts (8 L. D., 493), it was said: 


' If, however, the entry is ‘allowed by: the local] officers upon testimony which they 
deemed sufficient, but which was rejected by the Commissioner and the Secretary, on’ 
appeal, such entry was erroneously allowed and the entryman would be entitled to _ 
the return of the purchase money, if there was no concealment or false swearing in 
- bis final. peer and no evidence of bad faith on his part. 


Also see case of Minerva A. Widger (6 L. D., 694). 

Applying these rules to the case at bar, I think it must be held, that 
the entry was erroneously allowed and that it was not allowed as the 
result of fraud or misrepresentation. I am therefore of the opinion, 

. that the application for repayment is within the provisions of law. 


| RAILROAD GRANT—CONFLICLING LIMITS—WITHDRAWAL. 
THuNIE v. St. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


The grant for the St. Vincent extension of ‘the St. Paul, Minneapolis and Manitoba — 
railway is anew grant, later in date to that made for the main line, and lands 
withdrawn for the benefit of the latter, as indemnity, are excepted from the . 

- subsequent operation of the grant for the branch line. 

An entry, irregularly allowed, of land withdrawn for railroad purposes may be per- — 

mitted to stand as of the date when such land is restored. | 


| Seoretar y Noble to the Commissioner of the General Land Ofc, May 
| 18, 1892, 


I have considered the Heber Peder P. Thunie v. St. Paul, Minneap- 


-olis and Manitoba Railway Company, involving the NH. 4 of SW. 4, _ 


NW. 4 of SE. 4, and lot 2, Sec. 13, T, 128 N., R. 41 W., St. Cloud land 
- district, Minnesota, on appeal by Thuni ie from your ascision of May 26, — 
—- 1890, holding for cancellation his homestead entry on account of the 
"grant for said company. The land. in question is within the twenty 
-iniles indemnity limits of the grant made by the act of March 3, 1865 
(18 seas 526), to aid in os construction of the main line of the St. 
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Pani, Mtaneapalls and Manitoba Railway—i. é., the road to Breckin- 
ridge. | , 

The 7th section of said act provides: 

That as soon as the governor of the said State ee Minnesota shall file or. cause to 
be filed with the Secretary of the Interior maps designating the routes of said road 
and branches, then it shall be the duty of the Secretary of the Interior to withdraw — 
from market the lands embraced within the provisions of this act. . 


The withdrawal of lands along this portion of the line was ordered . 
by letter of August 14, 1868, but this letter does not appear. to have 
been received at the local office of the district in which this land was 
then situated, but was included in the withdrawal by letter of April 12, 
13869, received at the local office at Alexandria April 22, 1869. This 
withdrawal was not revoked until May 22, 1891 (12 L. D., 541), under 
the authority of section 4 of the act of Congress approved September 
29, 1890 (26 Stat. , 496), which provides: 


_ That section five of an act entitled ‘An act for a grant of lands to the Staté of. 
Iowa in alternate sections to aid in the construction of a railroad in said State,’ ap- © 
proved May seventeenth, eighteen hundred and sixty-four, and section- seven of an - 
wet entitled ‘An act extending the time for the completion of certain land-grant rail- 
roads in the States of Minnesota and Iowa, and for other purposes,’ approved March 
third, eighteen hundred and sixty-five, and also section five of an act entitled ‘An act 
making additional grant of lands to the State of Minnesota in alternate sections to aid 
in the construction of railroads in said State,’ approved July fourth, eighteen hun- — 
dred and sixty-six, so far as said sections are applicable to lands embraced within the - 
indemnity limits of said grants, be, and the same are hereby, repealed. 


No selection of the land has been made on account of said main line, 
but the company’s claim to the same is based upon the ground that the 
land inured to it under the grant made on account of the St. Vincent - 
Extension of said road. Upon the definite location of that line, filed 
- and accepted on December 19, 18 71, the land her ein involved falls within 
the primary, or granted, liraieac 

In the case of this company against the aaatue and Daron Rail- 
way Company (13 L. D., 440), it was held that: 

The grant for thé St. Vincent Extension was made by the. act of March 3, 1871 (16 
Stats., 588), and in considering the question as to the plan to be followed in the ad-— 
dnstment of the grants for the Manitoba Company, it was held by this Department, | 
.. June 10, 1891 (13 L. D., 349), and again upon review, October 1, 1891 (13 L. D., 353), 

that the grant for the St. Vincent Extension of the St. Paul, Minneapolis and Mani- 
toba Railway is anew grant, made by act of Congress, subsequent in date to those 
by which the original grant was made for the ‘main line,’ and it therefore follows 
‘that the grant for said extension should not be adjusted in connection with the other 
grants as an entirety. 

The grant for this line being a new grant, to be adjusted separately 
_ from the “maim line,” the question arises: Does the reservation for in- 
demnity purposes, on account of the main line, serve to: defeat the - 
grant for the branch line? I am of the opinion that it does. | 

The act of March 3, 1871 (16 Stat., 588), provides as follows: 


That the St. Paul and Pacific Railroad Company may so alter its branch lines that : 
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instead of constructing a road from Crow Wing to St. Vincent, and from St. Cloud ; x 


_ to the waters of Lake Superior, it may locate and construct, in‘liew thereof, a v line 


from Crow Wing to Brainerd, -to intersect with the Northern Pacific Railroad, and 
from St. Cloud to a point of intersection with the line of the original grant at or 
- near Otter Tail or Rush Lake, so as to form a more direct route to St, Vineent, with 
the same proportional grant of lands to be taken in the same manner along said 
altered lines, as if provided for the present lines by existing laws, © 

It is unnecessary here to recite all of the facts bearing upon: the his- 
tory of the grants made to aid in the construction of the several lines 
owned and operated by the St. Paul and Pacific, now the St. Paul, 
Minnéapolis and Manitoba Railway Company; suffice it to say, that 
these grants were made by the acts of March 3, 1857 (11 Stat., 195), 
March 3, 1865 (supra), and March 3, 1871 (supra). 

‘The 3d section of the act of March 3, 1865. (supr tt), iS as follows: 


That any and all. lands heretofore reserved to the ‘United States by any act of - 

Congress, or in any other manner by competent authority, for the purpose of aiding 
in any object of internal improvement or other purpose whatever, be, aud the same 
are hereby, reserved, and excepted from the operations of this ae except so far as 
may be found necessary to locate the route of said road through such reserved lands, 
in which case the right of way shall be granted, subject to the approval of the Presi- 
dent of the United States. 


The grant made by the act of March 8,.1871 (supr a), for the St. Vine 
cent Extension, is “the same proportional grant of lands to be taken 
in the same manner along said altered lines, as is provided -for the 
present lines by existing laws.” ‘This grant, therefore, carried the con- 


dition above quoted taken from the act of March 3,.1865 (supra). 


In the case of the Wisconsin Central Railroad Company (10 L. D,, - 
63), it was held that lands reserved, by executive order, for indemnity — 
purposes, under the grant of June 3, 1856 (11 Stat., 20), are by the ex- _ 
_ press terms of section 6, act of May 5, 1864 (13 Stat., 66), reserved and | 

excluded from the grant snail by ee 8 of said oh a 

The language of section 6, here referred to, is identical with section 
3 of the act of March 3, 1865 (supra), before quoted, and while in the 
Wisconsin Central case the withdrawal was but an executive order, in 
the present case it was directed by the act making the grant, and re- 
quired congressional action before the withdrawal could. be revoked. 

It is urged by the company that the gr ant for its main and branch 
lines is an entirety and indivisible; hence, the withdrawal on account 
of one line can not be held to be a.reservation against the other, but it 
has already been decided that the grant made by the act of March 3, 
1871 (supra), is a new grant, referring to but distinguishable from the 
grant for the “main Jine,” and I do not think that the fact that one 
company succeeds to several grants gives that company greater privi- 
ie Teges, under the same than might have been enjoyed by Revere com- 

panies. 7 
. This land having been reserved by Goneres to satisfy one evant | 

would. not be included in a subsequent grant, even tonen in terms 
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there had been no ) exception made of it. Wilcox ». J ackson, 1B Pet., 


498, , 
This tract was 3 listed by the State as swamp land, in 187 6, but said 


list, it appears, was canceled upon the application of Thunie, and, on — | 
_ August 11, 1886, he made homestead entry of the land. 


A large pontiod: of the argument on both sides is devoted to the ques- 
tion as to the effect of the claim made on account of the swamp grant 
upon the railroad grant, but without passing upon that question, it 
being unnecessary to the determination of this case, I am of the opinion 


that this company has no claim to this tract on account of the grant 


for its main line, not having made selection thereof, and that having 


been excepted from the grant for the St. Vincent Extension by reason 
of the reservation created under the provisions of the act of March 3, 


1865 (supra), it was, upon the revocation of said withdrawal and the 


“ 


restoration of the lands, subject to entry as other public lands. Prior 


to this time, however, Thunie had been permitted to make homestead 


entry of the land. _ 

This was error, but hee been allowed, it will be per mitted to sana 
as of the date of restoration, and your decision holding the same for 
cancellation : reversed. Mudgett v. Dubuque and Sioux City R. BR. 


Co., 8 L. D., 248. 


— 


INDIAN HOMESTEAD ENTRY—ACT OF JUNE 10, 1872. 
AISH-KA-BWAW v. SCHLUTTENHOFER. 


An Indian homestead entry made under the act of June 10, 1872, improperly can- 
eeled on a charge of abandonment should be re-instated, the intervening ad- 
verse claims excluded, and opportunity ¢: civen to show additional ae with. 


law. 


First Assistant Secretar y Chandler to the Coinage of the Generat 


Land Office, May 18, 1892. 


On November 1, 1872, Mary Aish-ka-bwaw cna homestead entry 
(No. 5329) for the S, Ki. $ of the 8S. W..4 section 9, T. 34 N. R.6 W.,, ati 
Traverse City, (now Grayling) Michigan. She held al sertticate dated | 
August 30, 1872, signed by Indian Agent George I. Betts, that she was 
a member of the tribe of Indians known as the “ Ottawas and Chippe- 


was of Michigan,” that she was of full ag ge, had never made a selection 


or purchase of land under the treaty of July 31, 1855 (11 Stat., 621), 


and that she was entitled, under the provisions of an.act of Congress, | 


approved June 10, 1872 (17 Stat.,381), entitled “‘ An act for the restora- 


tion to market of certain lands in Michigan” to a homestead entry 
upon the lands covered by said treaty and undisposed of. This certifi- 
cate was sufficient to support the entry in its inception. (See Indian 
Homesteads 4 L,.D., 143, 1 C. L. L, 709). Said township 34, north of 


~ 
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io range 6 west, was a part of the land covered by said treaty nal with- 
| drawn from sale for the benefit of said Indians (11 Stat., 621, Art. 1 
‘Par.4). By the act of June 10, 1872, all the lands remaining undis- 
posed of in the reservation made by said treaty were to be restored to. 
market by proper notice, under the direction of the Secretary of the 
Interior, Section 2 of said act provided as follows: . | 
That said unoceupied lands shall be open to homestead entry for six ee from 
_ the passage of this act by Indians only of said tribes who shall have not made, selec” 
tions or purchases under said treaty, including such members of said.tribes as have 
‘become of age since the expiration of the ten years named in the treaty; and any In- 
dian so entitled shall be permitted to make his homestead: entry at the local office’ _ 
within the six months aforesaid of not exceeding one hundred ‘and sixty acres, or — 


one-quarter section of minimum, or eighty acres of double minimum land, on making | 


proper proof of his right under such rules as may be prescribed by the ey of 
the Interior. , | 
Under this provision Mary Aish-ka-bwaw, within sie months from 
the passage of said act, made the entry of said forty acres, which had 
the eftect to continue said land in reservation and prevent it from being | 
restored to market as enacted in section 5 of said act, which provides: 
That immediately after the expir ation of said six months the Secretary shall pro-. 
ceed to restore the remaining lands to market by public notice of not less than thirty 


days, and after such restoration they shall be snbject to the general laws governing | 
the disposition of the public lands of the United States. 


It is evident that the land so entered by the above named Indian was 
not subject to settlement under “the general laws governing the dispo- 


sition of the public lands,” and therefore not subject to contest by any- 


one claiming to be a settler under said “general laws.” 
_ Nathan J. Tracy, however, contested said entry on the ground of | 
abandonment and on May 20, 1875, the local officers advertised that a 


hearing would be held before them on July 28, 1875, with a view to the F | 


cancellation ‘of said entry. The hearing was had and two witnesses — 
were produced and sworn on behalf of the contestant, going to show 
such abandonment.. No evidence appears to have been produced on. 
behalf of the Indian, and the entry was canceled for abandonment on 
December 24, 1875. ) 
On July 8, 1876, Liberty J. Ingalls made homestead entry (No. 7434) 
for said land, which was canceled on relinquishment December 1, 1876. 
On Jannary 2, 1877, David J. Cook made homestead entry (No. 7951) 
for said tract, ated on April 5, 1878, commuted the entry to cash by 
wilitary pounes land warrant No. 1378, register and receiver No. 600, - 
_ and transferred the land the next day (April 6, 1878) by warranty deed. 


to Mary A. Schluttenhofer, the pEeeut party contesting: said Indian “gre 


entry. 
By the act of March 3, 1875, (18 Stat., 516) the act of June 10, 1872, .s 
was amended so as to authorize the Secretary of the Interior— 


to cause patents to issue to three hundred and twenty members of the Ottawa and 
Chippewa Indians of Michigan, for the selections found to have been made by them, 
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but which were , not, pr ior to the passage of said act reg cularly reported and recog- 


nized by the Secretary of the Interior, and Commissioner of Indian Affairs and the _ 


remainder of said lands not disposed of, and not v aluable mainly for pine timber, 
shall be subject to entry under the homestead laws for one year from the passage of 
this act. 


The name of 1 Mary Aish-ka-bwaw does not appear in this list of the ee 

hundred and twenty Indians, but her entry seems to come within the 
spirit and letter of said act, as the land covered by her entry was 
thereby “disposed of,’ and therefore not “ subject to entry under the | 
homestead laws”, as therein provided. The act of May 23, 1876, (19 
‘Stat., 55) again amended the act of June 10, 1872, by providing that 
“the remainder of said lands not disposed of, and not valuable mainly 
for pine timber, shall be subject to entry under the homestead laws.” 

It thus appears that it was the policy of Congress to protect the 
lands “disposed of” from the application of the homestead laws. 

On March 14, 1877, this Department directed a suspension of action 
upon certain contested Indian homestead entries in Ionia and Traverse 
City districts in Michigan upon complaint and representation that ad- 
vantage was being taken of the ignorance of the Indians as to the 
requirements of the land Jaws. (4 L. D., 148), 

Subsequently special agent E. J. Brooks, investigated. the present 
and other contested Indian entries, and by reason of his report of De- 
cember 27, 1877, a bill was introduced April 21, 1879, in Congress 
to conten said entries. It did not however, bcnome a law and on 
September 7, 1885, this Department recalled the former suspension and 
directed oe Scaminnton of the pending cases upon the merits of 
each as it shall be reached.” (4 L. D., 144). 

Under these instructions the entr y of this Indian was reinstated and 
by your letter of October 10, 1887, you directed that she be advised 

that she would be allowed ts submit final proof in support thereof. — 
Her final proof was submitted June 15, 1888, and transmitted to you. 
. By your letter of february 10, 1891, you held ‘she had complied with 
the homestead law as to residence and cultivation, from the date of her 
entry until its cancellation, a period of three years, one month and 
tweuty-four days,” and you directed that she should be advised “that 
when she can show further residence and cultivation of the land in 
question for such a period of time as will, with the time already shown, 
make a period of five years as is required by law, she may submit sup- 
plemental proof of such residence and cultivation” and held the entry 
. of said Cook for cancellation. 

An appéal has been taken to this Departuent 

By the treaty of 1855, it was made the duty of the Tada agent to 

make lists of “the names of all persons entitled to land under its pro- 
visions. By some oversight or neglect the name of Mary- Aish-ka- | 
bwaw with others, was omitted from the list, and she was prevented 
from making a selection of land under the treaty. If she had been listed — 
and had made a selection of land thereafter the United States would © 


DECISIONS RELATING TO THE PUBLIC LANDS. = 5B 51 


have held the same “in trust” for her; and a certificate would have — 
= been issued “ guaranteeing and securing” to her the “ possession and 
an ultimate title to the land.” _ 
This shows that the United States was to Pe the oat of a trustee for 
these wards of the nation in respect to their lands, and this relation — 
should be sustained to those who were not included in the lists that 
- were provided for by the treaty as well as to those who were included. 


-. in such lists. It was no. fault of this Indian that she was not allowed 


a Selection originally. 

The act of 1872, should be construed liberally, as a remedial statute - 
to secure the rights of those Indians whose rights were overlooked or 
neglected by the omission of their names from said list. There is evi- 
dence in the record going to show that this Indian was driven from her 
claim and her house torn down, that she could not speak English, and 
was ignorant of her rights, and knew not how to pee them and was 
poor and friendless. . 

The homestead law when applied to an » Indian should be construed 
with reference to their known state and condition i in life, and not with 
the strictness applied to the civilized white settler, (Indian Homesteads 
41L.D.144). .The transferee in this case bought a doubtful claim at 
best and took the risk of its being adjudged to this member of her own 
sex, who, though uncivilized, is nob here to be allowed to be dispossessed 
of any of her rights. : 

Your snCemene 18 affirmed. 


DESERT LAND APPLICATION— AMOUNT Or ACREAGE. 
‘ELLEN B, VAN KLEECK, 


A dcsers land application for six hundred and forty ACres, made i in aotd faith, and.) | 
accepted prior to the issuance of the circular of Angust 9, 1890, under the arid 
laud act, though irregular in the matter of the accompanying payment and not | 

acted upon for that reason, is within the protecting provisious of the act of Au 
| gust 30, 1890, and not subj ect to the limitation of acreage imposed. by said act. 


| “Fir st Assistant Secretary y Chandler to the Commissioner of the General 
Land Opes, Mag y 19, 1892, 


On July 18, 1899, Charles. ‘B. Eddy, of Eddy, New Mexico, as the | 
| oo of Mrs. ‘Ellen. B.. Van Kleek of Denver, Colorado, forwarded to 
the receiver of the local land office at Roswell, New Mexico, the desert 
land application of Mrs. Van Kleeck for the E. 4 of section 2 , and the 
W. 4 of section 1, T. 25, 8. R. 28 east, also her check for $160 drawn on 
_ the “ First National Bank of Denver; U.S. Depository,” made payable 
~ to her- own order, and certified across the face of sald cheelr “Good. 
when properly, endorsed. 
THOS. KEELEY, Teller.” 
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Said check was afterwards endorsed “ Pay to the order of Frank Les- 
net, Receiver, U. S. Land Office.. Ellen B. Van Kleeck,” and was so 
certified and endorsed when forwarded to the receiver. 

The application is endorsed as “ Filed Aug. 1, 1890,” by the register 
and stated the post-office address of Mrs. Van Kleeck. Said check was_ 
deposited in the bank of Roswell to the credit of said Frank Lesnet, 


- receiver, on August 2, 1890, and appears, by the endorsement thereon, 


to have been actually paid by the bank upon which it was drawn on 
August 9, 1890. On August 25, 1890, the said receiver was paid $160 
in satisfaction of said check by the cashier of said bank of Roswell. 

On Angust 16, 1890, the local officers were notified by the circular of 
August 9, 1890, (11 L. D., 220) of the withdrawal of all arid lands from 
‘settlement. On September 13, 1890, the local officers were notified by 
circular of September 5, 1890, (11 L. D., 296) that said lands were re- 
-opened to settlement to the extent of three hundred and twenty acres 
for each entry, under the act of August 30, 1890 (26 Stat., 391). 

On October 27, 1890, the said receiver addressed a letter to Mrs. Van 
Kleeck enclosed in a letter to said Eddy in which he says, 

Your desert application for (the said land) was received at this office August 19, 
(1) 1890, with your check on Denver bank for the amount required, but the check 
being on a foreign bank, the filing could not be received and put to record until the 
bank here had certified to the validity of the check. During that time a circular of 
the General Land Office reduced all filings to the amount of three hundred and 
twenty acres, and your entry will therefore have to be cut down to that amount. 
The office holds your filing for you to select such part of it as you may want, and 
$80 will be refunded to you as soon as this office is uotified of your exact address, or 
_ the whole amount will be refunded you, if you so desire. 

This letter does not appear to have been sent to her by said Eddy. 
Mrs. Van Kleeck makes affidavit that not hearing anything from her 
application, she, on December 17, 1890, wrote a letter to said receiver, 
inquiring whether her application and check had been received, and in 
reply received a letter dated December 23, 1890, enclosing a draft for 
$160 in payment of the mouey received on said certified check, and in- 
forming her that the local office could “ not issue receipt or put filings 
on record until the payment therefor is made in lawful money us the 
United States.” 
On February 12, 1891, $160 “in lawful money of the United States ” 
was tendered to the receiver on behalf of the applicant aud request | 
mae for the issuance of a receipt upon said application, but said ap- 
plication was formally rejected. 
An appeal was taken, and by your letter of April 28, 1891, to the 
local officers, you affirmed their decision, holding that, 
When the application was presented without the actual money necessary to make 


the payment and to make the application valid, you should have rejected it. You — 
should not hold applications in abeyance under such circumstances. 


An appeal now brings the case to this Department. 
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| The said act of Angast 30, 1890, provides that so much of the act of 
October 2, 1888, 

- aS provides for the withdrawal of the bie lands from entry, occupation, and set- — 
tlement, is hereby repealed,.and all entries made, or claims initiated in good faith © 
and valid but for said act, shall be recognized and may be perfected Tn the same 
manner as if said law had not been enacted. 

The question. arises whether under this provision there was a “ claim 
initiated” to the land in dispute on behalf of the applicant in good 
faith, before August 30, 1890, the date ot the passage of said act which 
sould have been “ valid but for said act” of October 2, 1888. 

The act of March 3, 1877, (19 Stat., 377), provides 
that it shall be lawful for any citizen of the United States, . . . . upon the pay- 
ment of twenty-five cents per acre, to file a declaration under oath, with the register’ 
and receiver ofthe land district, . . . ., thathe intends to reclaim a tract of clesert . 
laud, not exceeding one section, by conducting water upon the same within the 
period of three years thereafter. 

The applicant in this case ieigaded by mail to the local office such: 
a declaration accompanied with said certified check in payment. _ . 

The application bears the indorsement, “Filed Aug. Ist, 1890. W. 
S. Cobean, Register,” and the check is indorsed “For deposit in the _ 
Bank of ‘Roswell, N. M. to the credit of Frank Lesnet, Ree’r,” and it 
was deposited in anil bank to the credit of said receiver, as directed, = 
and was paid. August 9, 1890 by the bank upon which it was drawn. -" 

These facts show that the local officers actually received the check as — 

- payment, otherwise they had no right to allow the declaration to be 
filed. . The payment is to precede the filing by the terms of the act of 


_. March 3, 1877, above cited. 


‘Jt is evident that the local officers waived the iceoulanity in fie 
mode of payment. They did not insist upon lawful money in payment 
at that time. The proper course for them to have pursued was to have 
rejected the application and to have notified the applicant, in which event 
she would have been able to have made payment in lawful money be- 
fore August 16, 1890, when the circular was received withdrawing arid _ 

ands from settlement, and thus could have perfected her entry. The,. 
1ocal officers did not take this course, however. They accepted the 

check and filed the declaration, and the question now is not whether 
the local officers complied with the strict letter of the alg for they did 
not, but whether Mrs. Van Kleeck | 
“initiated a claim in good faith and valid but for said act” before August 30, 1890. 
The local officers ruled in effect that she did initiate a claim in good faith a heh the 


question was before them for decision on August 1, 1890. Was it a claim “ valid but | 
for said act.” 


The circular of rere 9, 1890 an L. D. , 220-229) instructed the local 

_ officers as follows: | 
You will, therefore,, permit no entry or filing of any lands lying within, the arid 

‘regions that may be included i in your land district, on any condition whatever, but 


will promptly reject any application that may be made for such an eutry or filing, 
with the usual right of appeal. : 
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The application in question had been made and accepted August 1, 
1890, or before this circular was issued, and therefore did not come 
within its inhibition which was prospective in its operation. Itwas.an 
application not to be made, but which had. been made. This ree 
' therefore, did not affect it. : 

On September 13, 1890, the local officers received the circular of Sep- 
tember 5, 1890, (11 L. D., 296) which embraced the enactment of August 
30, 1890, and they were notified that the circular of August 9, 1890, 
was rescinded, Certainly upon the receipt of this cirewlar the local 
officers could properly have “recognized” and “ perfected” said claim 
‘in the same manner as if said law (of October 2, 1888) had not been 
enacted.” 

I. am of the opinion ‘that the application as received, for six ere ed. 
and forty acres, should be passed to entry, upon the receipt of the 
money therefor which has been tendered. Your judgment is reversed. 





- RAILROAD LANDS—ACT OF MARCH 3, 18S7—RESIDENCE. 
FLETCHER ET AL, v. BRERETON. 


- The right of a settler to perfect title under the proviso to section 5,:act of March 3, - 
1887, defeats the claim of a purchaser from the railroad company under the vo 
of said section. 

Prior to the allowance of a homestead entry the applicant is not eae ecl to: main- 
tain residence on the land covered by his application. . 


Seorians Noble to the Commisstoner of the General Land Office, May 19, 
1892, 


On June 15, 1885, Stephen W. Bicreon applied to make homestead 
entry of NW 4, section 15, T. 25., R. 67 W., at Denver, Colorado, 

- The local officers rejected this application because said land is in an 
odd-numbered section, and within the primary limits of the grant to_ 
the Union Pacific Railway Company by the act of July 1, 1862 (12 
“Stat. 489), as enlarged by the act of July 2, 1864 (13 Stat., 356). . . 
An appeal was taken by Brereton July 8, 1885, and by your letter of 
May 3, 1887, you held that said land was excepted from the grant to 
said company, and on appeal therefrom this Department, by decision 
of November 1, 1888 (unreported), affirmed your judgment. 

On November 26, 1888, your office returned Brereton’s homestead 
- application to the local office, with instructions to allow his entry. 
On December 19, 1888, Brereton made homestead entry (No. 1352) — 
for said tract, and on July 13, 1889, he gave notice of his intention to 
make commutation final proof on September 2 2, 1889, to establish his 


claim to said land. 


On May 11, 1889, Donald Fletcher and Albert F. Welch filed in the 
local office a notice of their intention to establish their right to said 
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land by vir ae of the fifth section of the act of March 3, 1887 (24. Stat., 

556), and «under instructions of February 13, 1889, of the General Land 
_ Office, under said act. (8 L. D., 348) | | 
, * On September 1, 1889, said Fletcher and Welch filed’ a motion that — 

they be allowed me submit testimony that they were bona fide purchas-— 
ers of said land and had a prior right thereto, and also a yo against 
the allowance of the final proof of said Brereton. 

On September 2, 1889, Brereton submitted his final proof and the 
hearing was adjourned to September 6, 1889, when he and his witnesses 
were cross-examined by the protestants, he also put in documentary 
evidence in support of their rights as above alleged. 

On October 31, 1889, the local officers gave their opinion that said 
protest should be sustained and that Brereton’s entry should be can- 
celed.’ An appeal was taken, and by your letter of October 7, 1890, 
you reversed said decision. An appeal now brings the case before me. 

Both parties claim the land under the fifth section of the act of March 
8, 1887, which is as follows: | 
- That where any said company shall a sold to citizens of the United States, or 


- to persons who have declared their intention to become such citizens, as a part ofits 
grant, lands not conveyed to or for the use of such company, said lands being the 


numbered sections prescribed in the grant, and being coterminous with the con- — 


structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said » 
lands at the ordinary government price for like lands, and thereupon patents shall 
- issue therefore to said bona fide purchaser, his heirs or assigns: Provided, That all 
_- lands shall be excepted from the provisions of this section which at the date of such - _ 
_ gales were in the bona fide occupation of adverse claimants under the pre-emption or — 
. homestead laws of the United States, and whose claims and occupation have not 
since been voluntarily abandoned, as to which excepted lands the said pre-emption - 
- and homestead claimants shall be permitted to perfect their proofs aud entries and — 


., receive patents therefor: Provided further, That this section shall not apply to lands 


settled npon subsequent to the first day of December, eighteen hundred and elghty- 
two, by persons claiming to enter the same under the settlement laws of the United 
States, as to which lands the parties claiming the same as aforesaid shall be entitled 
to prove up and enter asin other like cases. | 


The protestants claim the right to purchase said tract fon the 
United States under the body of said section, as purchasers from said 
company through intermediate conveyances, while Brereton claims to 
be entitled to prove up and enter said land under the settlement laws 
of the United States, under the second proviso to said section. 

If Brereton’s contention is sustained, and he is found to have initiated 


a right to the land which is seooncd and protected by the terms of 
said second proviso, then the body of the section has no application to - 


_ the case, as expressly provided, and the title to the tract derived by the. 
protestants from said railway company is unaffected by the act and 

therefore invalid, because the company had no title to. convey, as al- 

. ready decided. eas then Brereton a right to the land mone 18 pro- 
tected by said. proviso? If he neers it ends the contest. | 
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In the case of the Chicago, St. Paul, Minneapolis and Omaha Ry. 
Co. (1 L. D., 607, 611), this proviso ‘was construed as follows: 


Said proviso applies only to the case of lands, which at the date of the passage of — 
the act had been ‘settled upon’ subsequent to December 1, 1882, by parties claiming 
in good faith a right to enter the same under the setitlement laws, in ignorance of 
the: rights or equities of others in the premises. 


Brereton tendered his application to make hoinestead entry on June 


(15, 1885, and testified at the hearing that he made a personal settle-. 
ment on the land June 5, 1885, by hauling lumber and brick upon the 


Jand and laying a foundation for a house thereon, with the intention of . . 


making it his home. These acts were sufficient to give notice to the 
world that he had “settled upon” the land, with the intention of — 
making it his home under the settlement laws of the United States. 
Franklin v. Murch (10 L. D., 582); Bowman v. Davis (12 L. D., 415). 

The laying of a foundation for a house was a very appropriate and 
significant mode of giving notice that he intended to make his home 

there. He afterwards followed up this initiatory step by making im- 
- provements, which at the date of the hearing he estimated to be of the 
value of $2,200. In 1885 he used the land for grazing purposes. In 
1886 he enclosed it with a fence. In March 1887 he built a stable for 
his cattle. In 1888 he built a house twenty-eight by forty-seven feet, 
and moved into it on November 19, 1888, and moved his household fur- 
niture and family there December 26, 1888, and they have lived there © 
continuously ever since. He further testified that he did not know that 
_ any one, other than said railway company, claimed the ownership of 

this land till July 1889. He had at the date of hearing a barn, a well, 
a hundred acres in crop, with irrigating ditches, and had been in con- 
tinuous possession of the land from June 1885, 

The protestants purchased the land November 3, 1887, but did not 
_ put their deed npou record till July 18,1888. Prior fe blip: date of their 
purchase you had decided that this jand. was excepted from the grant 
to said railway company, and that Brereton should be allowed to enter 
it. He had tendered his application for it, had fenced it, and put a 
foundation of his house upon it; all of which was notice to them of his 
claim, and his case was then pending before this Department for adju- 
dication. They bought the land subject to litigation, and took the risk 

of an adverse decision. The equities are strongly on the side of the en- 
tryman, — 

Prior to the passage of the act of March 3, 1887, nities tl railway 
company, nor their assigns, had any title to this ind: as it was excepted - 
from said grant. As Brereton initiated his claim to the land in June 
1885, prior to the passage of the said act, he was only obliged to follow 
up his initiatory step by compliance with the homestead law in.order to. ” 
be entitled to prove up and enter saidJand. It is contended that he did. 

not comply with the law because he failed to reside upon the land while 
his case was pending for decision, but it is well settled that he was not 


-” 
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bound to reside there after the local officers had rejected his. application, - 


-.° until the question whether it would be allowed or not should be finally 
. determined. Goodale 2. Olney (12 L. D. a Rice v. Lenzshek (18 L. 
za, © D. , 154). | 


‘Tn a contested case , like this the: law dees not require the entryman, - 
after his application has been rejected, to spend his money and labor 


for naught, as would be the result if his application should be finally 


rejected and he had resided upon and improved the land. Brereton 
did more than enough to show that he claimed the land. 
Said proviso specially provides that parties claiming to enter lands 


~~ under the settlement laws “shall be entitled to prove up and enteras — 


. in other like cases.” Brereton has shown his good faith by his continu- 
ous claim to the land in face of a long litigation, by his tenacious de- . 
fense of his rights, his continued possession, and his valuable improve- 
ments. In my opinion he has sufticienly complied with the law to 


bring his case within the terms of said proviso, and his final proof | - 


— should be accepted, and his entry passed to patent. 
Your judgment i is affirmed. 


THROCKMORTON v. Wormovrn. 


7 Motion for the review of departmental decision of October 24, 1891, 
13 L. D., 448, denied by Secretary Noble, May 20, 1892, 


eet 


PRIVATE CLAIM—RE-SURVEY—VATENT. 
RANCHO AUSAYMUS. | 


The Department has no authority to order the re-survey of a patented private claim 
while the patent therefor is outstanding, . 


Secretary N oble to the Commissioner of the General Land Office, May 
20, 1892. : 


: The appeal of M. Malarine from your decision of ee 26, 1890, 
in the matter of the resurvey of the Rancho Ausaymus Y San Felipe. 


situated in. California, brings the case before this Department for ae & 
— sideration. a 


| Said rancho was ae alia or anted by the Mexican authorities in ~ 
1836; confirmed by the board of land commissioners for California, 
J uly 8 5, 1853, and by the United States district court, October 10, 1855, 


-. which acai became final in the absence of an appeal: was surveyed | 


by Deputy Washington in April, 1858, and patented September 18,1858. 
A few months after the survey of the rancho the same deputy run ~ 
_ the south boundary of township 10 S., R. 6 E., which practically closed. 
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the public survey on the grant lines where the same coincided; the 
northeast corner thereof marked F. P. No. 3, on the grant plat being a 
common corner. In 1877 Deputy Benson surveyed a portion of the 
boundary of said township and re-established the corner F. P. No. 3 in 
accordance with the calls of Washington’s two surveys. In 1879 Deputy 
Herrman surveyed township 11 8. BR. 6 i., which survey. was approved. 
This survey indicated that those formerly made located the eastern 
line of the grant too far to the west. 

When and how the grant claimant first asser ted a right to the stri ip | 
of about three hundved acres thus found to be east of the eastern line 
of the grant, as surveyed by Washington, and asserted to. belong to it 
by Herrman, does not clearly appear. But it seems that a protest 
against such right was made by parties claiming as settlers. Upon an 
investigation made by your office into the matter, the surveyor general 
of California was advised, on January 25, 1884, that F. P. No. 3, or the — 
| northeast corner of the grant, is properly located: by the surveys of 
Washington and Benson; that F. P. No. 2, or the southeast corner of 
the grant as located by Wuahnision: is aporemmatcl correct, though 
not exact; that the bearing of the south boundary is incorrect and 
should be further north; and, it was said, that said corners should be ~ 
re-established in. strict accor dance with Washington's s original surveys. » 
Subsequently the surveyor general was directed to carry out the ex- 
pressecl views of your office and to cause the lines of the public surveys 
to be closed upon the grant boundaries, if found expedient. Accord- 
ingly a contract was. made with F. P. McCray to mark and establish all ~ 
lines necessary for a resurvey of the east boundary of the rancho and 
the closing of the public surveys thereon. 

Upon the survey and report of McCray, it was found that the north- 
east corner of the grant as surveyed by Washington, and thesame corner 
as established by him in his township survey were not identical, anel 
therefore that the public surveys could not be closed upon the grant 
ines in accordance with instructions. Thereupon on February 21, 
1888, your office in a letter to the surveyor general held that the rancho 
survey made by Washington, having been approved and carried into 
patent “has precedence under thelaw,” and that the large preponderence 
of evidence indicated that the northeast corner, of F. P. No. 3, is cor- 
rectly located -on said survey, and should be so accepted. Instructions 
_ were given to run the line of the éast boundary from said point south © 
5,57 west, to the southeast corner, or F. P. No. 2, to the intersection 
of the south boundary of the Rancho; in regard to the correct running 
of which line instructions are given, which need not be here recited. 

With the report of McCray was transmitted a suggestion that a new 
line be adopted as the eastern boundary of the grant, which would di- 
vide nearly equally the strip in controversy. This compromise, it was: 
stated, would be satisfactory to all parties interested; that is, settlers 
~ and a owners. Your office authorized the surveyor general “to en- 
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- ter into. negotiations with the parties in Hitaneat ” as suggested me as: 


he might deem that “the best interests of the government call for un- 
der the cir cumstances,” and to report the results to your office. 


On May 7, 1889, the surveyor general reported that he had thought | 


it best to figs a meee of all parties in interest, when the matter 
might be freely discussed; and he notified said parties to attend at his 
office on February 15, 1889. On the day of meeting only Mr. Malarine 
and his attorney appeared, it being stated by the former that the other 
parties had agreed to withdraw all opposition to the line as surveyed 
by Herrman. An agreement to this effect was filed and also a state- 
ment from Malarine asser:ing his claim to the whole strip, as located. 
by the survey of township 11, made by Herrman; but agreeing to waive 
said claim and accept a line par allel to the Herrman line, dividing the 
contested strip in half. | 
-.. Upon receipt of said letter and papers your sified, on Cae 26, 
| 1890, stated that it had found no reason to justify a change in the con- 
. clusions reached as to the correctness of the east line of the grant as_ 

fixed by Washington, and that no authority was known by which to 
change the lines of said survey “ upon which patent was issued under 
the act of Congress.” 

A motion for review of said decision was filed in behalf of Malarine, — 
which was denied by your office on December 16, 1890, Whereupon the 
appeal was taken which is now being considered. 

The specificatious of error are seven in number. | 

The first alleges error in holding that the eastern boundary of the 
a was properly located by the patent survey instead of accepting ~ 
‘of line of Herman as the true one: 
‘Second. Error in rejecting the compromise line assented to by both 
parties, under the sanction of the author ity conferred on the surveyor 7 
general: : 

Third. That after having eneoaieced ‘the parties to believe that a 
compromise line would be eAceDIee it was Sun aey and inequitable to re- - 
ject the same. : | 

Fourth: Because the effect 1s to withhold from the or ant claimant the 
area called for in his patent. | 

Fifth. Because the east line of the rant Ls. ; patented was accepted. 
prior to the objections fled. by the settlers, which obj ections: have not 
been withdrawn. 

The answer to ihe first specification of error is that the lands within 
the grant as surveyed by Washington, having been patented by the 
United States, this Department no longer has jurisdiction over the. 
same, and consequently has no authority so long as said patent is out- 
standing, to change the survey on which the same is based. so 
_ The second and third specifications relate to the rejection of the com- — 
promise after the same was authorized. It is sufficient answer to say | 


that the record does not show that your office authorized any compro- - 
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mise; but shows that it merely empowered the surveyor general to 
“enter into negotiations” as suggested, and to report the result to your 
office; and that upon the receipt of the report of the Proposes cope: 
-ynise it was promptly rejected. 

To the fourth specification of error the answer is ‘complete on it 
is said that your decision does not, and cannot, withhold from the grant 
owner any lands called for by his patent, for the all sufficient reason, 
before stated, that title to the same has passed out of the United States 
and this Deparawent has no jurisdiction or control over the same. 

The fifth specification is not very clearly expressed. It seems to 
charge error on the part of your office in not dismissing the objections 
' filed by the settlers to the east boundary of the grant, as theretofore 
accepted by your office and patented. From the record before me I 
fail to learn that such objections have been filed. As I understand the 
case, the protest or objections of the settlers were in opposition to the 
attempted establishment of the new or Herrman line-as the eastern 
boundary of the grant, instead of the patented line. Against this | 
attempt the settlers on what were supposed to be public lands, did 
protest, as they had a night to do, and their protest was properly re- 
ceived. No reason is now seen why said-protest should not remain on 
your records. If, however, the protest is against the east line of the 
grant as patented, it would be utterly futile, as the Department cannot 
under present circumstances, for the reasons before stated, interfere 
with or change those lines, and the protest cannot prejudice the. rights 
of the grant claimants, if retained by you. 

On a full consideration of the matters presented by the record, I find 
no reason which will justify the r reversal of your judgment, The same 


is hereby affirmed. 


ENTRIES OF PUBLIC LAND FOR PARK AND CEMETERY PURPOSES. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, | 
Washington, D. C., sed 28, 1892. 


Registers “and Receivers, United States Land Offices. 
GENTLEMEN: The act of Coneress entitled “‘ An act to authorize entry 
of publiclands by incorporated cities and towns for cemetery and park 
purposes,” approved September 30, 1890 (26 Stat., 502), provides— 
That incorporated cities and towns shall have the right, under rules and regula- 
tions prescribed by the Secretary of the Interior, to purchase for cemetery and park 
purposes not exceeding one-quarter section of publie lands not reserved for public 
use, such lands to be within three miles of sueh cities or towns: Provided, That 
when such city or town is situated within a mining district, the land proposed to be 
taken under this act shall be considered as mineral lands, and patent to such land 
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i 


shall ‘ia authorize such city or town to extract mineral therefrom, iit all such 


mineral shall be reserved to the United States, and such reservation a be entered . 


in such patent. 


Pursuant to the foregoing, I have prepared the following Pale and 


| regulations for your observance and guidance, to wit: : 

‘1. The right of entry under said act is restricted to ineoeionaiea 
cities and towns, and such cities and towns ‘shall be allowed to make 
- but one entry of contiguous tracts of mreserved and unappropriated 


_ which the entry is made.. 


2. If the public surveys have not been extended over the land sought 
by any city or town under the: provisions of said act, it shall first be — 
. ~ necessary for the pr oper corporate authority to apply to the surveyor- 

general of the district in which the tract in question is located, for a 


‘Special survey of the outboundaries of such tract. The spplieaion 


should describe the character of the land sought to be surveyed and, 
as accurately as possible, its area and geographical location. Tracts : 


covered by such special surveys must be as, nearly as practicable in 
Square form, and entries of the same will not be allowed until after 
the sieeve sual have been approved by the surveyor-general and ac- 
_ cepted by the Commissioner of the General Land Office. The current 
‘appropriation for “surveying the public lands” being applicable to the 
survey of “lines of reservations,” as well as to the extension of the 


ordinary lines of the system of public-land surveys, the cost of the sur. : 
veys of all unsurveyed lands selected under the-provisions of said act 


of September 30,1890, will be paid for out of said appropriation, the 


same as the See surveys of the outboundaries of town sites and for — 

‘like reasons (see case of Fort Pierre, 18 ©. L. O., 117), and the depu- 

ties employed by the surveyor-general to coon such special surveys | 
- will report whether the land is either mineral in character or within an _ 


a gueeaes mining district. 


e - public land, not exceeding a quarter-section in area, all of which must . _ 
lie within bees: miles of the corporate limits of the city or town for. : 


_8, An entry for the purposes indicated herein can only be made by . 


to the corporate authorities of the towns taking advantage of the pro- 


" visions of said act, in trust for the use of such town, for the specific . 


purpose or purposes mentioned therein, as the case may be. 

: 4, The land must be paid for at the government price per acre, after 
proof has been furnished satisfactorily showing— 

__. First. Six weeks’ publication of notice of intention to make entry, i in 


the same manner as in homestead and other cases. 
Second. The official character and authority of the officer or ollicers 
'- making the entry. ; 
 Phird. A certificate of the officer having custody of the Secon of in in- 
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wae 
re ee, 


_. the mayor of an incorporated city or town, or, if in any instance there | 
‘be no such officer, then the entry may be made by the board of town 
- trustees. - And in all cases such entries will be made and patents issued - 
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. ‘sorporation, gettin g forth the fact and date of incorporation: of the city | 
or town for which entry is to be made, and. the extent and location of | 

its corporate limits. 

Fourth, The testimony of the applicant and two published witnesses | 
to the effect that the land applied for is vacant and unappropriated by - 
any other party, and as to whether the same is either mineral in char- 
acter or located within an organized mining district. 

Fifth. In case the land applied for is described by metes and boutids 
as established by a special survey of the same, that the applicant and 
two of the published witnesses have testified from personal knowledge 
. obtained by observation and measurements, that the land to be entered. 
is wholly within three miles of the corporate limits of the city or town 
for which entry is to be made. _ 

5. Entries under this act will receive the ewr foi number of the cash — 

series of entries, and, in all cases, the cash certificate (Form No. 4-189.) 
should contain the full name of the entryman or of each member of the 

board of entrymen, with the official designation as the case may be, 
and the last clause thereof should be modified so as to guarantee to the 
entryman or board of entrymen a patent in this wise: 

Now, therefore, be it known, that on presentation of this Gortiitats 
to the COMMISSIONER OF THE GENERAL LAND OFFICE, the 
said , Mayor of — (or and 
,Board of Trustees of , or other qualified corporate 
| authorities, as the case may be), shall be entitled to receive a patent for 
the tract above described, in trust for the use of the occupants of ——, 
——. for park and cemetery purposes (or either purpose as the case 
may be), as authorized by the act entitled “An act to authorize entry 
of public lands by incorporated cities and towns for cemetery and park 
purposes,” approved September 30, 1890 (26 Stat., 502), 

6. If any land covered by a an certificate ieaned under the fore- 
- going provisions, is either mineral in character or within an organized 
mining district, the above-indicated modification of the last clause of 
such certificate shall be enlarged by adding to the close thereof the 
following exception, to wit: 

Provided, That no title shall be hereby acquired to any aera de- 
posits within the limits of the above-described tract of land, all such 
deposits therein being reserved as the property of the United States. 

Very respectfully, 





























Taos. H. CARTER, 
Comnrissioner. 
Approved, May 23, 1892: 
JOHN W. Noswn, 
| Sein 
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MINING CLAIM—PUBLICATION OF NOTICE—EQUITABLE ACTION. 


ALABAMA QUARTZ MINE. 


me “Where hie published notice of application i is not sufficiently explicit 1 in the matter. 2 


of description, but the posted notice is in due form, the defect may be cured by 
equitable action in the absence of protest or adverse claim. ; 
_, The case of Hoffman éé al. v. Venere eb. al, cited and distinguished. 


4 . Secrotaary Noble to the Commissioner of the General Land Office, My 
23, 1892. | | 


I have agnsiiered the appeal of the Waterloo and Oro Grande Min- 
ing Companies, applicants for patent for the Alabama Quartz mine, 
from your decision, dated Angust 10, 1891, requiring claimants to re- © 


publish, under direction of the ragister, a supplemental notice of their = 


- appplication for patent for the period required by law, because the plat 
and field notes describe said claim as. connected with the corner.to sec- — 

tions, 22, 23, 26, and 27, T. 10 N., R.1 E., 8. B. M., Los Angeles, Calli- 
fornia, by a ane bearing sonth, 13 deere 27 mainates; west 105.59 _ 


chains from corner No. 4, and the published notice of application for — 


patent describes the claim as connected with the corner common to said 
sections by a line bearing south 18 degrees, 27 minutes, west 105.59 
chains from said corner No. 4. ‘ 

The appellant alleges error in not holding that said notice was sutii- 


— gient to place parties on their guard who have adverse interests. 


It appears that the notice of the intention to apply for patent and a 
3 diagram were duly posted on said claim and no adverse elaim was filed, . 
and I can see no good reason why said entry should not be sent to the 
board of equitable adjudication for its consideration under the rulings 
of the Department in the cases of New York Lode and Mull Site Claim, 
5 L. D., 513, Newport Lode, 6 L. D., 546, Buena Vista Lode id., 646, 

Mimbres Mining Company, 8 L. D. ABT, N il Desperandum Placer, 10 i | 
_ D., 198, Silver King Quarts Mine, 1 L. D., 234, Oro Placer Claim id., | 


457. oo 
In the case of Hoffman et al. v. Venard et aie (14 L. D., 45), the Dee. 


partment held (syllabus) “An application for a mineral patent cannot 
be allowed, where the description of the claim in the published notice 
of application is not in accordance with the field notes of survey.” 
But in that case the discrepancy was much more marked than in the . 
case at bar, and there were protestants who had been allowed to ap. — 
peal from the decision of your office dismissing their protest against 
the issuing of patent to said claimants for the Sanders Lode Claim. It 
certainly was not intended in said case to overrule the former settled 
rulings of the Department relative to the incomplete description in the 


application for patent in the absence of protest or adverse claimants. 


_.. The decision of your office is accordingly modified and you will trans- 
mit said entry for the consider ation of the board of equitable eee 
| tion. , 
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SECOND TIMBER CULTURE ENTRY~APPLICATION.. 
L. A. DORRINGTON. | 


A second timber culture entry may not be made by one who relinquishes the first be- 
cause it does not cover the land selected, and fails to show that the alleged error 
- can not be corrected. 
- The right to make a second timber culture eutry will not iis consider edi in: the absence 
of. an application to enter in dug form of law. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, April 18, 1892. 


L. A. Dorrington has appealed from your decision of April 2, 1891, 
rejecting his application to make a second timber-culture entry, in place 
of that made by him on June 1, 1885, for the 8S. 3 of the NW. 4 and the 
N. 4 of the SW. 4 of Sec. 26, 7. 31, B. 49, Valentine land district, Ne- 
braska. 

He makes affidavit that upon selecting the tract he desired to enter, | 
he attempted to obtain a correct description of the Same. The corners 
were not marked by stakes or stones—the stakes originally put up at 
the corners having been destroyed by prairie fires. The country was 
new, and the settlers few, and he was compelled to rely upon the infor- 
mation those few settlers could give. About three months after the 
entry, and as soon as he could do so, he procured a survey to be made, 
which showed that the tract which he had selected had been errone- 
ously described, and that the description furnished him applied to a 
tract a mile distant from the one which he had selected. Moreover, the 
description applied to a tract in a section containing considerable young 
pine timber, by reason of which it was not subject to entry under the 
timber-culture act. He therefore relinquished the same to the govern- 
ment, and asks to be allowed either 1 amend his entry or to make a 
i seoond entry. 7 | 

Although he states that. the S. 4 of the NW. 4 of Sec. 26 was the in- 
correct description of the tract he outed to es he does not state its 
correct description. And while he has solingaished the tract which he 
had not selected yet he does not state what has become of the tract he 
selected, nor does he show that anything has prevented him from hav- 
ing the error in the description corrected. The tract he asks to be — 
permitted to enter—i. e., the 8. $ of the SE. 4 and theS. 4 of the SW. 4 

of Sec. 4, T. 28 N., RB. 41 W.—is manifestly not the one he originally in- 
tended to enter, for it is between forty-five and fifty miles distant from 
the one described in his receiver’s receipt. In short, he appears to 
have abandoned both tracts—the one described in his entry-papers, 
which he had not selected, and the one a mile from the preceding, which | 
he. had selected but that was not described in his entry. His applica- — 
tion can not be considered as one to amend his entry, because he does 
not ask for the tract he claims to have originally intended to enter; 


- 
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a and he Aes ae irate such a showing as would warrant the Depart- : 


=, | Inent in permitting him to make a second entry. Moreover, while he _ 


- mentions a certain tract as being the one which he now desires to enter, 
this is not equivalent to an application, “in due form of ay for me —. 


same (W. H. Miller, 7 L. D., 254). 
‘Your decision rejecting the application 3 is affirmed. 


- DESERT LAND ENTRY—ACT OF MARCH 3, 1891. 
INSTRUCTIONS. es 


The limitation: in section 8 of the desert land act as saiiertied byt the statute of March 
3, 1891, of the right to make desert entry to resident citizens of the State or 
Territory in which the land is situated, requires that the applicant should make 
the requisite showing in this respect both at the date of filing the pee , 
statement and at the date of final proof. | 


f 


| - Acting Secretary Chandler to the Commissioner of the General 1 Land 
eg Office, April 27, 1891. | 


By letter of oun 4, 1891, you re-transmitted the draft of a oaakel | 
circular of Eieumnetion: in relation to the provisions of sections 1 to 6 


"inclusive, of the act of March 3, 1891, (26 Stat., 1095) entitled “An act. 


to repeal timber culture laws and for other purposes.”. Uponexamina- - 
tion, I find the changes suggested by departmental letter of March 31, 
1891, have been made, both in the circular and in the blank forms ac- 


-companying it, except, as mentioned in your letter of transmittal, the 7 


change suggested in the form of. the deposition of the applicant in the - 
matter of final proof in desert land claims, to make it contain an inter- 
rogatory as to his citizenship. 

In explanation of this, you say that the inhibition i in section 8, of the ° 
desert land act as amended, contained in these words: “no person 
shall be entitled to make entry of desert land except he be a resident 
citizen of the State or Territory in which the land sought to be entered - 
is located” applies to the allowing of entry and not to the making of 
final proof. This construction would be equivalent to saying that a 
claim under this law initiated by a resident might be completed by a 
non-resident. This would offer a great incentive to non-residents to 
procure the filing of claims by residents for the very purpose of evad- 
ing the restrictions evidently attempted to be imposed by the words 
quoted above, and Ido not think a construction that would bring about - 
- this condition ought to be adopted unless the language used precludes 
any other conclusion. That condition does not obtain here. Parties 
seeking to obtain title under the provisions of this act must show this — 
required qualification at the date of the final nro as. well as at the : 
filing of the declaration. 7 











—-* See 12 L. D., 405. 
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Ihave caused to be added immediately after the word “born” in 
question 2 of. the deposition of applicant in desert land final proof, the 
words ‘and where do you now reside.” 

The circular as now submitted, and the forms accompanying it, 
amended in the particular here indicated, seem sufficent and proper ia 
carry out the aims of the statute, and are herewith returned with my 
approval, | 


RAILROAD RIGHT OF WAY—GRAVEL BED—CONSTRUCTION. 


GREAT NORTHERN Ry. Co.* 


The use of material under the. general right of way act of March 3, 1875, and the | 
special act of February 15, 1887, is limited to construction, and does not include 
the repair or improvement of a railroad. The period of original construction 
‘ceases when the road is open to the public for general use. 


Assistant Atiorner y General Shields to the Secretary of the Interior, May 
| 13, 1892, 


I have the honor to acknowledge ther re by reference by the First 
Assistant Secretary, of the papers in the matter of the application of | 
the Great Northern Railway Company for appraisal of certain gravel 
beds in the Fort Peck Indian reservation which it desires to appropriate 
under the provisions of the act of February 15, 1887 (24 Stat., 402) 
granting the right of way through the Indian reservations in northern 
Montana and north-western Dakota, with a request for my opinion upon 
the question presented, Sections three and four of said act, which de- — 
fine the rights given said company and under which the present appli- 

cation is made, read as follows: 

That the right of way hereby granted to.said eompany shall be seventy-five feet 
in width on each side of the central line of said railroad as aforesaid; and said com- 
pany shall also have the right to take from said lands adjacent to the line of said 
toad material, stone, earth, and timber necessary for the construction of said rail- 
road; also ground adjacent to said right of way for station-buildings, depots, ma- 
anines shops, sidetracks, turnouts, aud water-stations, not to exceed in amountthree » 
hundred feet in width and three thousand feet in length for each station, to the ex- 


tent of one station for each ten miles of its road. 
That it shall be the duty of the Secretary of the Interior to fix the amount of cow- 


_ . pensation to be paid the Indians for such right of way, and provide the time and 


manner for the payment thereof, and also to ascertain and fix the amount of com- 
/pensation to ke made individual members of the tribe for damages sustained by 
them by reason of the coustruction of saidroad; but no right of any kind shall vest 
in said railway company in or to any part of the right of way herein provided for 
until plats thereof, made upon actual survey for the definite location of such rail- 
road, and including the points for station-buildings, depots, machine-shops, side- 
tracks, turnouts, and water-stations, shall be filed with and approved by the Secre- 
tary of the Interior, and until the compensation aforesaid has been fixed and paid; 














eee 


- *This opinion was adopted by the Secretary of the Interior, May 17, 1892. 
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and the surveys construction and operation of such railr oad shall be conducted with 2 
due regard. for the rights of the Indians, and in accordance with such rules and regu- 
lations as the Secretary of the Interior may make to carry out this provision. 


It is further provided i in. section six as follows: 


' That the right gr anted ‘herein shall be lost and -forfeited by said company unless: 
the road is constructed and in running order within two years from the passsice of 
this act. 


In the eppmeetea filed, it is said: 


- An essential step for the complete construction of every railroad, and particularly 
for the complete construction of any railroad running over the soft and spongy earth 
‘found in the valleys of Western Dakota and Northern Montana is the ballasting of 
the same with gravel, or other similar porous material. This step in construction 
must follow track-laying and the commencement of operation of the railway, as 
gravel is usually found deposited in beds at considerable intervals apart, sometimes 
amounting to many miles, and must consequently be moved by train. OO 


The provisions of the act under consideration as to the right of the 


company to take from the public land material for the construction of 


the road is the same as that found in the right of. way act of March 3, | 
1875 (18 Stat., 485). Paragraph one of the circular of instructions is-_ 
sued under said general act on August 25, 1885 (4 L. ‘D. , 150) and now 
in force Teads as follows: | 
1. Such provisions refer exclusively to roads in the process of senseeiatiun: No 

publie timber or material is permitted to be taken or used for the repair or improve- 
ment of a road after its original completion. The right to take such timber or ma~ 
terial ceases when the road is open to the public for general use. | 
_ This rule should be observed in-considering the claim of this company 

under the special act in question. The application does not state when 
that portion of the road upon which it is desired to use the material in 
question was put in operation by being opened to the public for general 
use, nor does it state definitely upon what part of the road it is desired 
to use this material, whether within or outside the boundaries of the — 
reservation. In his report upon this application, the Poon of 
Indian Affairs makes the following statement: 


‘The map of definite location of the right of way of said road over and across fie 
_ Fort Peck Indian reservation in Montana was approved by the Honorable Acting _ 
Secretary ef the Interior May 26, 1887, and the road has long since been ag 
and in operation to Great Falls in western Montana. 


I think it clear from this statement and the whole tenor of the appli- , 
. cation that the road has been built and put in operation past this res- 
ervation. It is, as remarked by the Commissioner of Indian Affairs, | 
not always an easy matter to determine just when the work. of con- 

struction ends. The work of construction in the sense of making the 
road bed more perfect and the whole line more complete may be said 
to have no end. The oldest lines may still be making and carrying. 
into execution plans for a more perfect road bed. For the purposes of 
these laws some point must be fixed as the end of the work of construc- - 
tion. The Eno has fixed this at that point where the road is 
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thrown open to the public for general use. This determination seems 
_ a logical and just one, and I find no good reason for departing from it | 
in thisinstance. There is force in the suggestion of the Commissioner 
of Indian Affairs that the provision of section six of this act quoted 
_ above is of assistance in determining the right of the company in this 
act. If this road is now “constructed and in running order” so that 
the rights conferred by said act are not subject to forfeiture under said 
‘Section six, it must be held to be constructed in the sense of that term 
_ as used in section three. The company itself would be the last to admit 
that it is so in default in the matter of construction as to leave its rights 
under said act subject to forfeiture as to that portion of its line over 
which it is running its trains and transacting the business of the public. 
_ It cannot be heard to assert the construction of its road under one sec- 
tion of this act to avoid a forfeiture thereunder and at the same time 
the non-construction thereof under another section for the purpose’ of - 
securing further benefits thereunder. . For the reasons therein set forth, 
I am of the opinion, aud so advise you, that there is no authority in 

said act of Congress for granting the application in question. 


HOMESTEAD ENTRY—ALTEN-NATURALIZATION. 
PHILLIPS v. SERO. 


The right of an alien homesteader who submits proof and receives his final certifi- 
cate relates back to the date of his settlement, where, prior to the quterven tion 
of any adverse claim, he is subsequently naturalized. 


First Assistant Secretary Chandler to the Oenmoner of the Gener at 
Land Office, May 23, 1892. 


On January 15, 1877, Joseph Sero made homestead entry No. 96, 
under the provisions of the act of June 8, 1872 (section 2304 Revised 
Statutes), for the W. $ of the NW. 4 and the NE. 4 of the NW. 4 of 
the NE. 4, Sec. 8, T. 2 .N., R. 12 E., The Dalles, Oregon. 

He submitted final proor May 23, 1882, and on the same day final cer- 
tificate No. 281 was issued. 

It appears that he enlisted in Company * D, ”? 1st Regiment, Oregon 
- Infantry Volunteers, on November 23, 1864, and was honorably dis- 
charged therefrom,on the 16th day of Je anuary; 1866, having thus served 


- . about fourteen months. 


It further appears that he was not a éitizen of the United States at 
the date when final certificate was issued (May 23, 1882), He first de- 
clared his intention to become a citizen on October 10, 1883, and on 
- September 8, 1884, he was naturalized,as evidenced by a certified copy — 
of the order filed with the papers and affidavits, as to the identity of 
the Sero so naturalized as being the same person who marde-said entry. 
Ov or about May 1, 1888, he sold the land to the three brothers, Charles. 
J.. Edwin U., and ‘Robert E. Phillips. A part of the purchase price 


> 
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was alae and notes, moe to $800, were given for ite ‘residue -_ 
- secured by a mortgage on the land. On November 30, 1888, Sero sold 
the mortgage to one John Baldwin, and soon thereafter died. = 
_. In June, 1890, the notes given for the deferred payments fell due, and 
the Phillips Becton: undertook to borrow money to pay off the notes, 
offering as security a mortgage on the land. It appears that they failed — 
in negotiating the loan upon the security offered, because no patent 


' had been issued for the tract, and, on their failure to pay the notes, 


- then amounting to $1000, Baldwin, ihe holder of the MOLBase, began 
foreclosure proceedings. 

The value of the land and improvements thereon are estimated at : 
$4000. : 
‘On March 15, 1890, William O. Phillips filed his affidavit of contest 

- against the entry, sannoboried by R. Emmet Phillips (presumably Rob- 
ert E., one of said brothers), asking for a hearing, with a view to the . .- 
cancellation of said entry, on the grounds above set forth—namely: that 

at the time the entry was made, the said Sero was not a citizen of the - 


— United States, and that the same was fraudulent and in violation of the 


homestead laws, ete. 

On April 24,1890, you denied the application to contest, “the charges. 
not being dee ced sufficient to warrant an HIVE SHie suo of said entry: 
Phillips has appealed from that judgment. 

Under the facts above given, Sero might have become a citizen of the 
United States under section 2166 of the Revised Statutes, “ without. 


_. any previous declaration of his intention to become such.” 


While his proof was made when he was an alien, yet the defect of ‘ 
alienage was cured by his becoming a citizen before any adverse claim: * — 
or contest was initiated, and in such cases the Department has ruled > 
that the right of the claimant relates back to the date of his settlement. 

Kelly v. Quast, 2 L. D., 627; Mann v. Huk, 3 L. D., 452; Ole O. Krogs- 
tad, 4 L. D., 564; Jacob H Edens, 7 L. D., 229; Paulus Kundert, ¢d.. 


| = : 362; Rougeot v. Weir, 13 L. D., 242; errr v. Elling, 10 L. D., 474, 


The decision appealed fromis accordingly affirmed; 


HOMESTEAD ENTRY—PAYMENT FOR EXCESS. : 
JAMES L. KENNEDY. 


A timber culture entryman who pays cash for an excess in acreage and subsequently | 
relinquishes: his entry and applies for the land under the settlement laws isnot — 
entitled to credit for the payment made under the former entry. . 


get First Assistant Secretary Chandler to the Commissioner of ane General. 


Land Office, May 26, 1892. 


_ The land involved in this appeal is the E. $ of NW. 4: wa lots. 1 and 
. 2, of Sec. 18, T. 135 N., RB. 74 W., (containing 166.76 acres) in PIRES, 


= North 1 Dakota, land distiic. 
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The record shows that James L. Kennedy made timber culture entry. 
on said tract in May, 1884, and paid $16.90 for the excess over 160 
acres. In May, 1888, he relinquished the same and filed his pre-emption 


declaratory statement for the land in question, alleging settlement 


April 10, 1888, and on October 9, 1890, applied to transmute his pre- 
 emption filing to a homestead anery: aridler Sec. 2, of the act of March | 
2,1889. The local officers rejected this aeelieaton for the reason of 
an excess of 6.76 acres, which applicant refuses to pay.” | 
_ Kennedy appealed, and you by letter of December 5, 1890, affirmed 
their decision, whereupon he prosecutes this appeal, assigning as error 
that you have misconstrued the law and rulings relative to excess. 
Counsel for appellant argues that inasmuch as his client paid the 
excess under his timber-culture entry, he should not be required to pay 
it again for his homestead entry. This position is not tenable. He | 
voluntarily relinquished to the government the land under the timber-. 
culture entry. His subsequent entry bears no relation whatever to the | 
former, no more than if he were a stranger to the land, or than if he had 
sought to take another tract. In other words, when the government . 
again became vested with the title to the tract, it was subject to the 
entry under the law and regulations by the first qualified applicant, 
regardless of what may have been done by the former entryman. 
Your judgment is therefore affirmed. 


HOMESTEAD ENTRY—DIVORCED WOMAN—JUDGMENT. 
LEONARD v. GOODWIN, 


In determining the rights of third parties, set up as against the homestead entry of 
a divorced woman, it is competent for the Department to inquire into the good 
faith of the divorce proceedings. | 


First oe Secretary Chandler to the Commissioner of the General 
Land Office, May 28, 1892. 


_ The land involved in this appeal is the SW. 4 of Sec. 30, T. 96 N., 

R. 66 W., Yankton, South Dakota, land district, formally i in the limits 
_ of the Ft. Randall military reservation. 

The record in this case shows that Martha Goodwin made boned 
entry for said tract September 9, 1885, under section 2289 (R. 8., 419), 
and the act of July 5, 1884 (23 Stat., 103), alleging settlement April 17, 
1883. On August 27,1886, she submitted final commutation proof 
which was accepted and cash entry made September 7, following. | 





Much of the subsequent history of the case isimmaterial and for the 7 


sake of brevity, will be omitted. Suffice it to say, that the final proof 
shows that the applicant had been divorced from her husband on the 
ground of desertion, and by letter of October 25, 1886, you required - 
proof of this to be furnished, and also required Amy H. Leonard, to file 
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i formal charges, if she desired to contest the entry, within ‘sixty days. | 
_ Accordingly, Leonard on January 12, 1887; filed an affidavit of herselt 


and two corroborated witnesses, including twenty pages of manuscript, 


_ the substance of which is that she settled on and claimed the W. 4 of — 


_ the SW. 4 of said described land (and others) September 14,1883; that — 


the. Slaiiant Goodwin, was not a qualified homestead entryman for the — 
reason that the divorce proceeding was fraudulent and collusive between. . 


the claimant and her husband; that the object and purpose of said — | 


divorce proceeding was simply to permit the claimant to secure said. 
land, because the husband had exhausted all his rights under the land 
cet 

On May 3, 1887, the contestant pr ecented her homestead. application 
- for the W. 1 of the NW.4and W. 4 ofthe SW. 4, said section, township, 
and range, which was refused for ae conflict with the defendant’s 
Sic entry. . 

By letter of February 21, 1887, you ordered a hearing, which was had 
Hore the local officers, aaa as aresult they held that the claimant was 
not qualified to make said entry. On appeal, you by letter of May 29, 
1889, reversed that decision. A motion for a rehearing was made on 


y the ground of newly discovered evidence. By letter of August 8, 1889, 


said motion was denied, but on your own notion, on September 6, fol- 
lowing, you ordered a new hearing “to determine contestant’s charge 


of disqualification and fraud of contestee.” After several delays, hear- 


Ing was finally had before the local officers, and as a result thereof they 


held that there was no evidence of fraud on the part of the claimant 


and recommended that her entry be allowed to stand. Contestant ap- — 


‘pealed, and you, by letter of April 25, 1891, affirmed their decision, 
whereupon contestant prosecutes this appeal, assigning as error your 
action in not finding that the divorce was procured through fraud and 


collusion between husband and wife, and was a mere sham to euvle : 


the wife to enter the land asa feme sole. 

It is a well settled principle of law that the judgment of a court Set 
competent jurisdiction is conclusive between the parties and can not 
be attacked collaterally or by a stranger to the record, yet, I take it, 
where the rights of third parties are imperilled and it is shown that by 
fraud and collusion a decree of divorce is obtained and by reason there- 
of the wife is enabled to do, as a feme sole, that which her husband or 
herself could not do while the marital relation existed, the Department 
_ Inay Inquire into the bona fides of the judgment, and if it is found that 
for the purpose of acquiring title to public lands, it was procured by 
fraud and collusion, the entry: may. be canceled. It is only on this 

. theory that this divorce proceeding will be considered. | | 
. he testimony shows that James Goodwin, with his wife, the claimant, 
and five children, settled on the land in ouaocea in April, 1883; that 
in February, 1885, James left his family for a short time, went away 

again in June, and remained away permanently; that on March 10,. 


: “ 


3 


\ 
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1886, snare filed her complaint sane for a divorce from her husband * 
on the grounds of desertion on February 10, 1885, and failure to sup- 


port herself and children;. asked for the eakioay of the three youngest | - 


children, and for the possession of all the personal property alleging: 
. - that the same was bought with her own money and by the minor chil- 
dren. On June 28rd following, the defendant being in default, the dis-. — 
trict court granted the divorce as prayed for. 
Fraud is rar ely susceptible of direct proof and courts must rely largely 
upon circumstances that are inconsistent with fair dealings, honesty, 
and the ordinary conduct of individuals in the transaction under con- 
sideration, to arrive at a conclusion, and every case must be governed . 
by the facts surrounding iat particular case. I take it, however, that 
to annul the effect of a judgment properly rendered on the ground of 
fraud, the evidence must be of such a positive nature as to ony con- 
| vietion with it. 

The circumstances relied wpon by the contestant in this case are, in 
my opinion, wholly insufficient to establish the truth of the charges. _ 
I think it will be conceded thatthe evidence shows that the husband, 
James, had exhausted all his rights under the land laws prior to his 
_ settlement on this land; that after he abandoned his family, both prior 
~ and subsequent to the judgment in the divorce proceeding, he was at 
the house of his wife on several occasions; that he stayed over night a - 
few times, in the house, occupying the room of his oldest sons, sleeping © 
with one of them; that he lived in the neighborhood at various places, 
working for different. parties, sometimes for his son on the farm, receiv- 
ing pay therefor the same as any other hired help; that he was at the 
house frequently, was seen to be holding one of the younger children. 
These are all the circumstances relied upon by the contestant to defeat 
this entry. She does not show that he exercised any right of owner- 
ship or superintendency in any manner, directly or indirectly, over the 
management of the farm or the stock; that he contributed auything 
whatever, after the time he left his family finally, to their support; that 
- there was any intention on the part of either the husband or wife to 
ever assume again the marital relations or any admission on the part 
of either, prior or subsequent to their separation, that it was done for 

the purpose of allowing this entry to be made. 

On the contrary, it is shown by claimant that during the twenty years 

_ or more that she had lived with her husband, he had dragged herself — 
and little family over five or six different states and territories of the 
West, and that they never had any permanent abiding place; that he 
had been a drunkard, profligate in his habits, spending the money that 
she earned by washing and other labor outside of her family duties, — 
and money she had inherited from her relatives. In addition to this it 
is shown that he was aman of violent temper, often abusing his chil- 
_ dren, and that the evening prior to his final eae from his home, 

| ue had a violent fight with his oldest sons, 
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“The satan swears positively that this disores was enon in good 
faith, without any intention of ever assuming the marital relations 
again; that she has taken this land for the purpose of making a home’ 
for herself and children, and. all the testimony goes to show that, so. far 

_ as her improvements and the industry of herself and children are con--: 

. cerned, she has carried out this intention with the utmost good faith. | 

~ Under such circumstances I do not feel justifiéd in disturbing the opin- — 
ion of the register and receiver concurred. in by you. Believing your 
judgment is right, it is, therefore, affirmed. | | 


a | . SWIMS 2. WARD. , 


- Motion for review of departmental decision of December 16, 1891, 13 | | 
L. as 636, denied by peeneery Noble, ae 28, 1892. 


-SOLDIER’S ADDITIONAL HOMESTEAD—SECTION 7, ACT OF MARCH 8, 
1891. 


| JESSE W. Fincn ET AT: 


An entry i is. sonfiemed by. section 7, act of March 3, 1891, where at the date of said | 
‘act the land is held by a transferee, who is entitled to confirmation, and is sub- 
- sequently purchased by another i in good. eae 


Secretary yf Noble to the Commissioner of the General Land O Office, ew | 
28, 1892. #4, 


On Decanber 5, 1878, soldier’s additional nomiestead entry No. 263 
was made at Colfax, i in the name of Jesse W. Finch for the 8. $ of the 
SH. ¢ of Sec. 4, T. 16 N., R. 43 H., Walla Walla, Washington. — 

— On May 27 , 1885, you held the entry for cancellation because based 

on service in the Missouri Home Guards. It seems that notice of said — 
decision was not properly given, or rather there is no evidence that it _ 

_ was given to the entryman at all. | 

b On May 11, 1891, you again held the entry for eruscniatina: and fig 
ease is now brought here on appeal, and a motion has been made, ask- 
ing that the case be considered and passed to patent, under the provi-— 

sions of section 7 of ue ane, of. March 3, 1891 (26 Stat., a0); pee as 

follows: 


All entries made under the pre- emption, homestead, -desert-land, or timber-culture 

. laws, in which final proof and payment may have been made and certificates issued, 
and to which there are no adverse claims originating prior to final entry and which. 
have been sold or incumbered prior to the first day of March, eighteeu hundred and 
- eighty-eight, and after final entry to bona fide purchasers, or incumbrancers, for a. 
valuable cousideration, shall, unless upon an investigation by a government agent 
fraud on the part. of the piitoliasen has been found, be confirmed and patented upon 


‘presentation of satisfactory proof to the land department of such sale or incum- 
 brance. . 
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- ‘The abstract of title, filed with the record, shows that on December — 
6, 1878, Jesse W. Finch and wife sold and conveyed the tract to A. A. 

J, Frye for $277.00, and on August 21, 1882, Frye sold and conveyed 
. the same to James Bleecker for $850, and on March 18, 1891, he sold 
and conveyed the same to the present holder, H. 8. Hollingsworth, to- 
gether with other land for $5200. | 
_ The final entry in question was made on December 5, 1878, the tract 
was thereafter, and before March 1, 1888, sold for a valuable consider- 
ation to A. A. J. Frye, and by reason of mesne conveyances it is now 
owned by Hollingsworth, who asks for confirmation. He is not shown | 
to have had any knowledge of any fraud, if there was any in connection 
with the making of said entry. No adver se claim originating prior to 
final entry exists. 

At the date of the passage of the confirmatory act of March 3, 1891 | 
(supra), the land was held by James Bleecker, under his purchase | 
made on August 21, 1882. - 
‘There seems to be no question as to the bona fide character of said — 

purchase, and Hollingsworth, the present holder of the land, is entitled 
to claim any benefits that might have been accorded Bleecker under 
said act, there being nothing to indicate that his purchase was other- 
wise than in good faith. 

In Bleecker all the conditions of the act are met, and the entry is 
confirmed. 

The abstract of title is brought up to January 6, 1392, and on the 
same date Hollingsworth made affidavit to the fact that he was still 
the owner of the land, and that he had not transferred it to the entry- 
man or any other person. 

Your decision holding the entry for cancellation is reversed, and the 
papers are herewith returned, and you are directed to issue patent 
upon the entry involved. 


‘DECISION OF THE GENERAL LAND OFFICE—JURISDICTION. 
PURCELL v, NORTHERN PaciFic R. RB. Co, 


_ After the expiration of the time allowed for appeal from a decision ina case it is too 
late for the Commissioner of the General Land Office to take action therein on 

‘his own motion, as the case is then removed from his jurisdiction, and further | 
action can only be taken by the Department in the exercise of its supervisory 
authority. 3 


| Secretary Noble to the Commissioner of the General Land Offioe, May 28, 
| 1892. 


. With letter of January 15, 1892, you forwarded a soliton for a writ 
of certiorari, filed on behalf of W.E. Purcell, in the matter of his con- 
test with the Northern Pacific Railroad Company, involving his right | 


fe 
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: $5 make entry of the NE. 4 of Sec. 11, T. 132 N., R. 48 W., Fargo land 


district; North Dakota. 


Said tract is within the indemnity limits of the hee for sade com- 
pany, and was included in the list of selections filed by sald company _ 
May 19, 1883. 

On waly 17, 1885, Purcell applied to enter this tract, rl the local ° 


sh officers eoiecrad the same for conflict with the indemnity selection of 


May 19, 1883. | 
| His appeal was considered in your letter of March 14, 1888, in which 
| iti is stated: 


. The list of selection shows that the tract described was selected. in lieu of land in 
section 29, town 49 N., range 17 W., Minn., said section being included in the Fond 
du Lac Indian reservation. The Department has already decided that the company — 

has no right to select lands in Dakota fer.lands lost in an adjoining state or terri- 

- tory, and this question: is now before the Hon. Attorney General for his opinion. 
Apart from the above decision, however, it may be asked ‘‘Is the company entitled 
to indemnity for lands lost by reservations created prior to July 2, 1864? The joint 
resolution of May 31, 1870, limits the right to receive lieu lands to losses sustained 

‘within the granted limits, by reason of sales, reservations, etc., between July 2, 

- 1864, and the final location of the lines of road. Thelanguage is ‘‘subsequent to the 

passage of the act of July 2, 1864.” The Fond du Lac Indian reservation was set _ 

apart and reserved for the Tadtans by treaty of September -30, 1854, it was in res-_ 
ervation at and during the period above mentioned, and none of the odd sections 

_ therein fall within the category of lands for which indemnity can be allowed. I 

therefore reverse your decision, hold the homestead entry of Purcell for allowance, 

and the company’s selection for rejection, subject to appeal within sixty days. 


On April 17, 1888, the resident attorney for the company asked that 


final action upon the case be suspended, awaiting the opinion of the 
Attorney General on the question as to the right of the company to | 


__ select lands in one State for losses in another. 


_ October 13, 1888, the request for suspension was gr anted, ane the 
local officers adivined: 

No further action appears to have been taken ‘intil January 17, 1891, 
when you advised the local officers that the decision of March 14, 1888, 
‘is accordingly relieved from suspension, and you will at once proceed 

to give it effect, allowing the usual sixty days for appeal.” 

February 3, 1891, the following telegrain was sent the local officers: 

“Take no action under office letter of January 17, 1891, in matter of. application by 


W. E. Purcell to enter northeast quarter of section 11, township 132 norte, range 48 
west, until further advised. 


Purcell then moved that the case be relieved from suspension, and on 
‘December 12, 1891, you dismissed the motion and adhered to the posi- 
tion as expressed in the telegram. Thus the case remains suspended. 
- The object of the present petition is to relieve the case from suspen- 
sion and to carry into effect your decision of March 14, 1888. 
Under the rules of practice, an appeal from your jenaion must be 

, filed within sixty days from the date of the service of the notice of 
23 such decision, otherwise the same will become final. After notice has | 
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Jett? 


been given of yout nected the time will asians to run; unless 


stopped by the filing of a motion, or by your action sua sponte. 

In case there is a motion filed for the review of, or recommendation 
of, your decision, the time within which an appeal must be filed will be 
stopped from running, until notice is given of your decision aoe such 
motion. | | 

After the expiration of the time allowed for appeal, it is then too late 
for action sua sponte, and that case is as far removed from your juris- 
diction as though an appeal had been filed. Further action can only be 
taken by this Department under the exercise of lts Supervisory author- 


ity. 


In the present case, your Drddeceakor in office rendered a decision, 
dated March 14, 1888, adjudging the company’s selection invalid, and 


holding Purcell’s application for allowance. The company might have 


sought a review of that decision, in accordance with the rules govern- 
ing the practice before your office and this Department, or it could have 
appealed within the time allowed for that purpose. It failed to. take 
advantage of either of these remedies, but in a letter addressed to your 


office stated that it believed that your office decision was inadvertently - 


made, and asked that it be suspended. 

This can in no wise be considered as a motion for review, .as it comes 
too late, and no notice thereof was ever given Purcell. 

The company waived its legal remedies and rested its case upon its 
request for suspension, a matter resting in the discretion of the Com- 


Taissioner. 
This discretion was not exercised until October 13, 1888, seven moun 


after decision had been rendered and long after the time ‘for apEee had 


expired. 
Tam clearly of the opinion that the suspension was made without 


authority, and that it should not longer be continued. 





Poa AL & + | 
Rat CHIPPEWA SCRIP—ASSIGNMENT—CONTEST. 


HYDE ET AL. yu bs ET AL. 
‘The right to select eighty acres ate land Bee upon the mixed bloods of the Chip- 
pewas by the seventh clause of section 2 of the treaty of September 30, 1854, is’ 
‘persoual and not assignable; and any attempt of the Indian to sell, or of any 
person to purchase the certificate of such right, or to acquire any right there- 
under by means of two powers of attorney, one to locate and the other to sell. 


the land after location, is without authority of law. 


The subsequent ratification of acts performed under a double power of attorney, 


executed for the purpose of effecting a transfer of the Indian’s right of selection, | 
does not operate to give validity to a location and sale made thereunder, 


' A contest may be properly oneranee: to determine the validity of a scrip or certifi 


cate location. 


Secretary Noble to the Commissioner of the General Land | Offs May 


31, 1892." 
oe your sotto dated May 10, 1890, are. ee the papers in the. _ 
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| ie case av, Thomas W. Hyde, et al. v. J ames H. Warren, on the appeal of 
- the former from the decision of your office dated October 16, 1889, sus-_ 


taining the latter’s location, allowed by the local office on October 15, 


1885, R. R. No. 79, of lot 7, and the NE } of SW ¢ of section 30, T. 63 N.., 
- . RU W,, 4th P.M, Duluth, Minnesota, under the provision of the 
-. . --geventh clause of article two of the treaty of September 30, 1854 (not. 

' 1885 as stated in said decision), with the Chippewa Indians (10 Stat., 


— 1110), and overruling the several applications to contest said location 
and enter the land covered thereby. | 
_ The record shows that one Joseph H. Chandler on February 23, 1889, . 
_ applied to locate Valentine scrip No. 51 EB, 40 A, on said NH, 4 of the 

SW 4, and on March 23 following, one Jesse G. Barrick applied, by 
- his attorney in fact, to make soldiers additional homestead entry of said 
lot 7, and also of lot 8 in the same section, and that both applications | 


were rejected by the local officers for conflict with Warren’s said loca- _ : 


- tion; that from said rejection said parties duly appealed to you; that 
on May 23, 1889, counsel for said Chandler and Barrick filed with you 


= affidavits of contest against said Chippewa location, and on June 14th © 


of same year other affidavits of contest were filed in the local office © 
-, against Warren’s said location upon substantially the same grounds as — 
those filed with you; that on March 11, 1889, prior to the filing of said 

affidavits in the local oilice, one Hmil Hartman applied to the local office 
to locate Porterfield scrip certificates Nos. 46 and 117, issued under the © 
‘provisions of the act of April 11, 1860 (12 Stat., $36), upon said tracts, 
which were rejected because of said prior Chippewa scrip location, and 


- separate appeals from said action were filed in the local office by said 


| Hartman on. March 19th following, together with affidavits of contest 
_ against said location by Warren. 7 
You held that the Chippewa scrip location by Winecen was valid and 
segregated the land, and affirmed the action of the local officers reject- 
ing said applications of Chandler, Barrick and Hartman, to enter said _ 
land. You also held that the rights of Chandler and Barrick as con- 
testants, attached on June 14, 1889, the day when their said affidavits _ 
_ were filed in the local office, oad that their rights must be held to be 
subject to the prior right of Hartman, because the latter’s affidavit of - 
~ contest was first filed in the local office as required by the sixth rule of 
. practice (# L. D., 37), and that Hartman’s affidavit of contest, and the. 
affidavits in support thereof, do not present allegations sufficient, if 
_ true, to require you to order a hearing. | 
On November 138, 1889, counsel for Hartman filed a motion for: a re- 
consideration and review of your said decision, and on the 19th of same 
“month counsel for Joseph H. Chandler filed a motion to str ike said 
- motion for review from the record, because no copy a eof was served 2 
- on him as required by the rules of practice. 


On March 13, 1890, you considered said motions, and held that the — 


- notion of Ghandier Huet be granted. Thereupon appeals were filed 
| _:14561—vor 14——37 , 
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from said decision of October 16, 1889, and by stipulation of counsel an _ 
oral argument was had on October 19,1891, at which counsel were 
heard in behalf of Warren’s said location, the right of Hartman, Chan- 
dler and Barrick to enter said land and to contest the validity of said 
location; also in support of the claim of Thomas W. Hyde for the NE 


tof the ‘SW 4 4+ of said section 30, whose claim was not mentioned in 


atthe of your said decisions. 

It is alleged in the brief of counsel for Hyde, filed at the oral argu- 
ment, that he applied on April 10, 1886, to contest’ said Warren’s loca- 
‘tion on the ground that he had a a pre-emption right to the land 
claimed by him; that you, on December 22, 1888, directed the local of- 
ficers to order a hearing upon said apolioation and afterwards, to wit, 
on March 8, 1889, revoked said order without notice to him; that in 
July of the same year Hyde filed a motion to set aside said order of 
March 8, 1889, which motion has not yet been acted upon by you; that — 
on February 23, 1889, he filed another application in the local office to 
obtain, under the pre-emption. law, the said NE 4 of the SW 4, and also 
to be allowed to contest the said Warren iscsi: that on October 29, 
1889, Hyde again made application to contest said Warren location and 
| filed, in support thereof, his own and the affidavit of two other persons; 

that you on October 16, 1889, held that the Warren location was valid 
and. ‘utterly auetlooled sind ignored the claimof Hyde.” It is further 
alleged in said brief that Hyde, as a successful contestant, on April 2, 
1891, applied at the local land office to enter under the homestead laws 
three tracts of land in said section involved in the case of Hyde et al. 
#, Eaton et al. (on review) 12 L.D., 157, upon which application a hear- © 
ing was ordered before the local office and is still pending. Itis quite — 
evident that if said Warren scrip location be sustained, the claims of 
the other parties must fail, and the first question to be determined i 1S, 
are the allegations of the contestants, or either of them, sufficient to 
require either a hearing to determine the validity of said Warren’s loca- — 
tion, or, upon the conceded facts, should the Chippewa scrip location be 
donveled and the land awarded to the first legal applicant? The War- 
ren location having been presented to and allowed by the local officers, 
prima facie segregated the land covered thereby. Hartman appealed 
from the action of the local office rejecting his said application to locate 
said land with Porterfield scrip, and alleged that said Warren location 
did not legally appropriate the land because it was “fraudulent and 
void,” and for other reasons specifically set out in the contest pees 
tion, to which reference is made. 

It is alleged in said contest application that said Porterfield serip 
was wrongfally rejected, because the land applied for was not “legally , 
appropriated,” and that said Warren location should be cancelled by 
you for certain reasons which may be summarized as follows: 

(1) That said Warren was not legally entitled to make a location of 
said land, and said location was not made by him or for his benefit. - 
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(2) That prior to-the date of said location, said Warren had for a 
_ valuable consideration parted with said certificate, and for the purpose 
of evading “ the express prohibition of the law, and aid and permit — 
his vendees to accomplish by circumlocution and subterfuge, a fraud 
and imposition upon the officers of the law, had signed and acknowl- | 
edged certain powers of attorney, one to locate the land, aud the other. | 


to sell the same after its location;” and said powers of attorney are 


_ illegal and void because no name was inserted therein, nor was the - — 
_ land described in either of them, the same bemg contrary to law and — 
_ the rules of this Department. 


- (3) That prior to said location, the Warren scrip was ‘in the open 


market for sale at Duluth, Minnesota, by C. d’ Autremont, Jr., a resi= 
. dent of Duluth, and the business associate or partner of the said J. H. - 
Sharp, the pretended attorney in fact of said James H. Warren,” who — 


knew, at the time said location was made, that said Warren “ had no 
interest in the said certificate of scrip and was to get no interest what- 
ever in the lands which he attempted to locate in said Scrippee’s name. 


with said serip.” ° - 

(4) That the contestant has been informed that said Warren was 
- Seortary of the Home Missionary Society, living in San Francisco 
about the time said location was made, and “ was under the 7th clause 
of the 2nd article of the treaty of September 30, 1854, entitled to 80 
acres of land;” that said location was illegal because “the certificate 
of identity, or so called scrip . . , . upon its face expressly de- 
clared that any assignment, sale, pledge, or mortgage, of the same 
would not be recognized as valid by the United States, nor any right 
accruing under it,” which condition was wholly disregarded, and the | 
location was made in the interest and for the benefit of Fred. F. Hun- 
tress, and three others, and not for the benefit, ‘either present or pros-. 
pective of said Warren. 

(5) That said location’has not been sanctioned by the President of 
the United States, and.the right to locate said land being purely per- 
sonal was not asserted by said Warren for his benefit, nor by any per-. | 
son duly authorized to make the location for the exclusive use of said 
Warren. Hartman filed with his said contest affidavit, the affidavits of 
two other persons, and each swears “ that he has heard read the fore- 


_ going petition of Emil Hartman, and knows the contents thereof, and — 


that the same is true, except as to those matters therein which depo-.. 
~ nents believe to be frit: » The Subsequent applications of contest con- 
- tain substantially the same allegations as to the invalidity of Warren’s 
location as those in Hartman’s contest affidavit. 

On June 12, 1889, counsel for Hartman filed with you the affidavit of. 


James H. Warren, made at Los Angeles, California, on April Ist, 1889, 


alleging that he was married in 1850 to Emily A. Churchill, and. has 
- never been “ married but once;” that on September 30, 1854, ie Was. a 
clergyman of the Congregational Church and lived ait Nevada City, | 
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California; that under the Chippewa treaty of Scacsubes 30, 1854 
(supra), he was entitled to scrip, and in the year 1884 he eeesived a, 
letter of identity ” showing that he was a beneficiary under said treaty; 
that in the year 1884, or. 1885, he solid said certificate: to some person 
whose name he does not Posliec:: that when he sold said scrip he 
parted with all of his right, title and interest, without any reservation 
whatever of any interest in the land which might be located with said 
scrip; that at the time of said sale, he signed a power of attorney in 
connection with said scrip, but is unable to recollect the name of the 
person inserted in said power of attorney, or whether any name was 
inserted therein; that according to his recollection there was no de- 
scription of the land in said power of attorney, nor in any papers signed 
by him at the time of said sale; that he has never had any acquaintance 


with Kristian Kortgaard, Fred I i’. Huntress or Samuel C, Brown, orhad _ | 


any business acquaintance with either of them; that he never ap- 
pointed either of said persons his attorney to locate for him any land 
in township 63 N., of range 11 west, 4 P. M. Minnesota, nor did be ever 
personally locate any lands in said State or elsewhere under said scrip; 
that he never had any interest in any part of lot 7and the NE 4 of the 
SW tof section 30, T. 63 N., R. 11 W., 4 P. M. in Minnesota; that he 
does T10b know and never hal aly business Telanions with “ J. HL Sharp 
ot Charles Dautremont.” 

In his appeal from your decision Hartman alleges nineteen specifica 
tions of error, which may be condensed as follows: 

(1) In holding that said Warren’s location was a valid appropriation 
of said land, and that the allegations ofcontest and showing made were 
not sufficient to overcome the presumption in favor of its validity, and 

(2) That if said allegations be true they would not warrant the can-_ 
eeilation of said Warren’s location. 

(3) In deciding that said Chippewa scrip, with the accompanying 
powers of attorney, authorizes the sale and transfer of the right of said 
Warren to select eighty acres of land under the provision of said treaty, 
because said certificate contains no words restraining such sale or trans- _ 
fer, and if such right be not assignable, any attempted transfer would | 
be invalid but would not affect the validity of said location. 

_. (4) In deciding that if a patent issned on said location, it would i in- 
ure to the benefit of said Warren, and no other person had a right to 
object to said location as it was made in the name of said Warren. — 

. (5) In not deciding that the right under said treaty, being purely 
| personal and inalienable, is not different in its nature from Sioux half. - 
breed scrip, and is, therefore, controlled by the departmental decision | 
in the case of Allen, et al., v. Merrill, é¢ al. (8 L. D., a0"); on review (12 
L, D., 138). 

(6) Tn holding that said. pation & xicnough made in the name of said 
Warren but not for his use, by one acting under a power of attorney, 
- given for the purpose of selling the right of the scrip claimant to locate | 
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"said land, can be made valid by a stiheeiient ratification by said War- 
ren, especially i in the case of an adverse claim; and finally, | 
(7) In rejecting the application of Hartman to enter the land aouened 
by said War ren location, and not ordering a hearing to determine the 
matters at issue between said parties. | a 
Chandler and Barrick also severally appeal from your decision of 


~ October 16, 1889, upon the ground that Warren’s location was abso: — 


lutely void, and fiat it was error to reject their several applications for 
the land, and also upon the further ground, that Hartman’s application 
to contest was not corroborated as required by the regulations of this 
Department and should have been rejected, and their applications to - 
contest said Warren’s location should have been received. Hyde ap- 
pealed on the ground that he was a prior pre- emption claimant for the 
NE 4of the SW 4+ of section 30, and, therefore, Warr en’s location of the» 
same was ‘valid, | - 
| The first question to be determined is, whether the Warten serip, or 
certificate of identity, is assignable, for, if this question be answered | 
affirmatively, then the only coniiodne claim to be determined is wha 
of Mr. Hyde. 
— On September 30, 1854. (10 Stat., 1109), a treaty was concluded at La 
Pointe, in the State of Wisconsin, by the United States, with “the 
Chippewa. Indians of Lake Superior and the Mississippi,” by which the | 
Indians ceded to the United States “all the lands heretofore owned by © 
them in common with the Chippewas of the Mississippi” lying east of 
a certain boundary therein described. By the second section thereof, _ 
~ certain reservations were set apart for the Chippewas of Lake Superior | 
and, in the 7th clause of said section, it was agreed that,— | 
. Each head of a family or single person, over twenty-one years of age at the present | 
_ time, of the mixed bloods, belonging to the Chippewas of Lake Superior, shall be en~ 
titled to eighty acres of land, to be selected by them under the direction of the EAOS 
ident, and which shall be secured to them in usual form. eos 
| The contemporaneous construction of said clause by the peaaaant | 
is fully set out in the report of the Commissioner of Indian Affairs 
dated March 8, 1872, and the decision of Mr. Secretary Delano dated 
March 19, 1872 (in House Ex. Doe. 193, 42nd Congress, 2nd Session, p. 
- 4-18 and 316-318, inclusive), In said ee it appears’ that on Feb- © 
ruary 17th, 1856,the Indian Agent, then in the city, suggested to the 
Indian Office “the propriety of issuing certificates to persons entitled: 
to land, under the 7th clause of the second article of said treaty, and 
enclosed a form which he proposed for such certificates,” which letter 
was referred to Commissioner dlendricks, of the General Land Office, 
_ who, on the 23rd of the same month, reported that in his opinion, ‘‘the 
_ issue of certificates or scrip in any form” was not provided for in thé 
treaty, nor authorized by any law, and that “the plan, if adopted even — 
temporarily, would be fraught with many evil results.” In his opinion 
“the treaty contemplated ownership and possession by the Indians 
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‘ personally, and was designed to guard against any transfer of his rights 
_ before the issuing of the patent.” | 

On March 3, 1856, the papers were referred to the Indian Office, with 
the following endorsement by theSecretary: ““Sec’y remarks ‘Let mem’s 
be given In’s as proposed, but with clause expressly and: decidedly vs. 
any transfer, mortgage &c. Patent be issued to the Indians, not in 
any wise to inure to the benefit of any one but theInd. and his heirs.’” 
' On March 12, 1856, the Indian Office reported to the Department — 
that it was iamponeible for the Indian agent to make the locations pro- 
vided for in said clause of the treaty, because the Indians were so 
widely scattered, and “recommended the issuance of scrip” in the form 
‘submitted, as the most practicable method of disposing of the half- 
breed claims. The form was approved by Secretary McClelland, and 
after reciting said clause, prescribes the form of certificate of the In- | 
dian agent, that the person therein named is one of the beneficiaries 
of said treaty and is entitled to eighty acres of land as therein pro- 
vided, which certificate required the approval of the Secretary of the 
Interior. 

The certificate also contains the following: 
It is expressly understood and declared that any sale, transfer, mortgage, ‘assignment, 
or pledge of this certificate, or of any rights accruing under it, will not be recog-— 
nized as valid by the United States; and that the patent for lands loeated by virtue 


thereof shall be issued directly to the above named reservee, or his heirs, and shall 
in no wise inure to the benefit of any other person or persons. 


On July 8, 1856, in a report to the Secretary, the Indian Office con- 
strued said clause to include only such * mixed bloods of Chippewas 
of Lake Superior as resided among or contiguous to the various bands 
of those Indians, as distinguished from the Chippewas of Michigan and 
the Chippewas of the Mississippi,” and the Secretary, upon considera- 
tion of said report, having directed the Indian Office to. be as liberal 
in the construction of said clause as its terms would warrant, the Indian 
- Office thereupon rejected the applications of all parties who. did not 
come within said construction as stated in said report. 

On July 23, 1858, Acting Secretary Kelley advised the Indian Office 
that “the proper construction of said clause was distinctly before the 
Department at the date of office report of July 8, 1856, and that he 
regarded it as having been settled by the Secretary’s decision of July 
10, 1856, and the practice of the Office of Indian Affairs under it.” 

: This construction continued until May 18, 1863, when it was changed 
by Secretary Usher, and scrip was continned, — 


to be issued to other half-breeds without regard to their residence, the only require- 


‘tment being satisfactory evidence that they were half-breeds or mixed bloods belong- 
ing to the Chippewas of Lake Superior and the Mississippi, and were twenty-one 
years of age or the head of a family at the date of the treaty, 
On June 9th, 1865, Mr. Secretary Harlan decided: that said treaty 
“does not contemplate the issuing of ‘ scrip,’ but patents, for the land 
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to which the half-breed or mixed bieed Chippewa may be entitled. ” 
And the Commissioner. of Indian Affairs was directed to instruct the 
Indian agents “80 that no more ‘ a may issue to ay of said half- 
breeds.” | 
On October 28, 1867, Mr. Secretary io wility advised the idian 
Office that he poncanied in said decision of Mr. Secretary Usher, rela- ~ 
tive to the persons entitled to the benefits of said 7th clause, and also 
re-affirmed said decision of Mr. Secretary Harlan that said treaty did 
not authorize the issuance of scrip, but that the land mustbe selected _ 
under the direction of the President, and secured to the party by patent. 
The Commissioner of Indian Affairs also recites in said report the ~ 
action of his office and the Department relative to the appointment of — 
-a Commission to investigate the alleged fraudulent issue of serip under. 
said 7th clause, and its report thereon, and he concludes that Mr. Sec- 
retary Usher’s decision of May 18, 1863, was wrong and ought to be | 
reversed; that said treaty did not contemplate the issuance of “scrip | 
in any — or in any sense ;” that the scrip or certificates of identity 
already issued ,— 
“have vested no rights in any claimant, and can, therefore, constitute no objection | 


to any action which the Department may deem is desirable to take to carry out the — 
provisions of the treaty of 1854, through any other form of procedure. 


On March 19, 1872 (A. Ex, Doc., supra, p. 316), Mr. Secretary Delano 
concurred in the view expressed by Commissioner Walker, and over-— 
ruled said decision of Mr. Secretary Usher, which, as he states, “had 

_ resulted in extensive and systematic frauds, by which scrip has been 

issued to fictitious persons and many others not embraced in said 
seventh clause, and apparently for the benefit only of those who had 

_ contrived this scheme for the purpose of private gain and speculation.” | 

Secretary Delano also directed that the unpatented entries, with cer- | 

tain exceptions, should be canceled, and that,— 

hereafter any persons claiming the benefits of the seventh clause of the second article. - 

of the treaty aforesaid, shall be required, first, to appear before an Indian agent. 

- within. whose jurisdiction he resides, and make proof under the sanction of an oath, . 

to the satisfaction of said agent, that he or she, at the date of said treaty, was the - 

head of a family or a single person over twenty-one years of age, of the mixed-bloods 
belonging to the Chippewas of Lake Superior at that date. When such proof is 

-.made, said Indian agent, if satisfied that the applicant is entitled to locate land 
under said seventh clause, shall deposit the same with the register of the land office 

- within whose district the land is situated to which the beneficiary under.said treaty 

is entitled, giving with it a certificate of his opinion in writing that the person ap- 

plying is entitled to eighty acres of land under the treaty aforesaid; whereupon said | 

, person shall be entitled to enter, by proper description, the tract whioh’ he desires, 

| On January 20, 1874, the Commissioner of Indian Affairs reported to 
_ the Secretary that he had received the claim of said Warren, through 

_ Hon. T. W. Ferry; who filed a communication from him dated San — 
_Francisco December 18, 1874, to be allowed to make proof that he was 

entitled to enter eighty acres of land under the provision of said 7th — 
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clause. The Commissioner recommended that on account of the dis- 
tance to the nearest Indian agent,— : 
before whom Mr. Warren can make proof as required by depavumontal order of March — 
19, 1872, and as he is personally known to Senator.Ferry and myself, as being a 
Seed bined Chippewa of Lake Superior, and entitled to the benefits of the treaty 
of 1854, said order be so far modified in this case as to permit the substitution of the 
certificate of the Commissioner of Indian Affairs for the action required to be taken 
before the local Indian. agent, which shall entitle him to locate land under said 
seventh clause of said second article of the treaty of 1854, and enter by proper de- 
scription the tract he may desire. 


On January 21, 1875, Secretary Delano approved said recommenda- 
tion and directed the Commissioner of Indian Affairs to advise the 
Commissioner of the General Land Office of said action. and request 
him to notify the registers of the proper land offices accordingly. 

It is earnestly contended in behalf of Warren that this was an ad- 
judication that he was a mixed-blood Chippewa, and had a right to 
enter eighty acres of land under the provisions of said clause. On the 
other hand, itis insisted that the order of the Secretary was not made 
upon a full presentation of all of the facts, and that Secretary Delano did 
not intend to, and did not, change his former. decision of March 19, 
— 1872, in which he expressly held that the former ruling of the Depart- 
ment was erroneous, and that ‘no one is entitled to the benefits of said 
7th clause unless he belonged to the Chippewas of Lake Superior at. 
the date of the treaty ;” and, at that date, resided with them or contig- 
uous thereto. It is evident from the foregoing that the papers pre- 
sented to Secretary Delano did not state or intimate that at the date 
of the treaty Mr. Warren did not reside with the Chippewas of Lake 
Superior, or near by, and it will not answer to say that the Secretary 
intended to award him the right to enter eighty acres of land under 
said clause if, in fact, he was not entitled to the same under the de- 
cision of the Secretary of March 19, 1872, (supra). The Commissioner’s — 
report upon which said decision was based, shows that the Indian. 
agent, on November 21, 1855, under instructions trom the Indian Office, 
transmitted a list soitamning two hundred and seventy- -eight names of 
‘persons entitled to claim land” under said 7th clause, which he said 
had ‘been prepared with much care, and contains no names but such 
as in my (his) judgment, are clearly entitled to the benefit of the pro- 
visions referred to. Some have, doubtless. not yet reported; but the 
list cannot be very materially increased.” Notwithstanding this state- 
ment of Agent Gilbert, it appears that prior to Secretary Delano’s de- 
cision one thousand one hundred and sixty-eight pieces of serip or.cer- 
tificates were issued under said clause, of which eight hundred and 
sixty-seven were located, and five hundred and fifty-eight patented, 
and also five other eaten were issued “out of one hundred and seven-- 
teen personal applications made and received for land.” This large 
illegal over-issue was occasioned, according to Secretary Delano’s. de-— 
cision, by the erroneous ruling of Secretary Usher, that “proof of 
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. actual residence among or contiguous to the Chippewas of Lake Supe- 

rior and the Mississippi at the date of the treaty was no longer. re- 

quired of claimants under said seventh clause.” © : 

. It is evident, to my mind, that the construction of said estes prior 
to said decision of Secretary Usher, which was reversed by Secretary 
Delano, was correct. The Chippewas of Lake Superior are mentioned 
in said 7th clause in their. tribal capacity, and like other tribes who 
have made treaties with the United States, they were anxious to make. 
some provision for the mixed-bloods “belonging” to them, living with — 
them, or in close contiguity. It was never intended that said clause 
should be so extended as to embrace those who had abandoned their | 
tribal relations, and perhaps have become members of other tribes or 
communities. And this conclusion is reached by me independently of 
the act of December 19, 1854 (10 Stat., 598), authorizing the President 
to negotiate with the Chippewa Indians for the extinguishment of their 
title to all lands in Minnesota and Wisconsin, which contains a restric- | 
tion upon the power of alienation without the consent of the President; | 
or, of the act of June 8, 1872 (17 Stat., 340), authorizing the purchase 
‘‘with cash or military bounty land warrants,” of lands located under. — 
sald 7th clause by “innocent holders of the same.” 

It being now alleged that said Warren was not residing “among or 
contiguous to the Chippewas of Lake Superior and the Mississippi at 
the date of the treaty” and, therefore, not: entitled to eighty acres of. 
land thereunder, it is proper that the charge should be investigated. 

But if it be conceded, argwendo, that said Warren was a beneficiary | 
under said treaty, yet it must be held, I think, that his right of loca-~ 


-- tion was not the subject of sale prior to the issue of patent. It will be 


observed that the selections of the half-breeds are to be made “under | 
the direction. of the President, and which shall be secured to them in 
usual form;” that prior to the issue of patent the President may issue 
dir ections, through the Secretary of the Interior, which will be as bind- 
ing as if issued under his own hand. Wilcox v. Jackson (13 Peters, 
498), and that under the uniform decisions of all of the Secretaries of 
the Interior upon the question, the scrip or certificate was not assign- 
able. And it was usually stated on its face that any sale, mortgage, 
or pledge thereof, “or of any right accruing thereunder will not. be rec- 
ognized as valid by the United States.” It can hardly be seriously 
contended that the certificate issued to Mr. Warren, even if it did not 
on its face have said restriction, was therefore assignable. : 
No reason appears for making Mr. Warren an exception, and it is. not 
stated in his certificate that it is assignable, and that he is excepted 
from. the repeated and uniform ruling of the Department. Besides, 
your: circular dated March 15, 1873, to the registers and receivers of the 
- United States Land Offices, paraceoph 8, distinctly says, “this scrip is 
not assignable, transfers of: the same being held void (C. L. L.,.p. 708). 
oe a is, me asserted. that although the scrip or certificate is not. 
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| assignable, yet the property right in the land is the subject of sale, and: 
that the supreme court has so expressly ruled in the following cases, 
Dole v. Wilson, 20 Minn., 356; Doe v. Wilson, 23 Howard, 457; Crews 
%. Burcham, 1 Black, 352: Prentice v. Stearns, 113 U.S., 435. 

These cases have ‘all (een examined and, in my wudenent: they do 
not warrant the contention claimed by counsel. They all arose after 
patents had been issued, and it does not appear that in the cases of | 
Doe v. Wilson and Crews v. Burcham that, either in the treaty, or by © 
the Department, there were any express restrictions against the right 
of alienation. 

In the case of Dole v. Wilson (supra), which arose under said 7th 
clause, the court in effect held that the delivery of certain certificates 
of identity with agreements to convey, was a sufficient consideration to 
support the defendant’s promise to pay. In itsopinion, the court said,— 
‘the privilege of each half-breed to select eighty acres of land was a 
‘personal right, and, therefore, the:scrip issued as the evidence of the 
right was not assignable,” citing as » authority the Case of Gilbert ». 
Thompson (14 Minn., 544). 

_ This latter case was persistently pressed upon the Department in ane 
case of Allen, e¢ al. v. Merrill, et al. (8 L. D., 207), on review (12 L. D., 
138), as authority for the contention that although the Sioux half-breed | 
scrip was not assignable, yet the property right in the land located 
with said scrip and attempted to be assigned, was the subject of sale, 
and therefore the location made in the name of the half-breed should 
be sustained. But the Department refused to accept this view, and 
held in the original decision in said case, that as the transfer of Sioux _ 
half-breed scrip is prohibited by statute, the Department will not recog- — 
nize the right of location in one claiming such right by two powers of 
attorney, one to locate said scrip, and the other to sell the land covered 
by the location. It was also held that the various departmental cir- 
culars issued relative to the location of said scrip were valid, and, hay- 
ing existed since 1872, parties can not justly complain of their enforce- 
ment, for they must have known of them when they attempted to evade 
their provisions. On review (12 L. D., 138), the case was again very 
fally considered, and it is stated that, — 7 


It is perfectly plain to my mind, as a matter of original construction, that by the - 
act of Congress the scrip in question was intended to be the evidence of a purely 
personal right in the half-breed to locate and receive patent for the number of acres 
of land therein called for. That this is true is clearly shown by the declaration in 
the act that no transfer or conveyance of the scrip shall be valid. If the serip 
could not be legally transferred or assigned, it must necessarily follow that 1t could 
not be used as a means to acquire title to lands by any person other than the half- 
breed himself, or by his agent or attorney. It was, therefore, obviously intended for 

the sole benefit of the half-breed. It could be lawfully located only by him in his 
own proper person, or for his sole use and benefit, by his legally constituted agent 
 orattorney. These propositions will scarcely be seriously questioned. They are the 
result of the clear and unambiguous provisions of the statute. | 
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“With reference to ‘the case of Gilbert . Thompson (supra) it 1s. said, 
7 {p. 153)— 


The controlling points in the case, as decided by the,court, plainly were, ay that 
a simple power to sell, executed by a half-breed, such as the one there considered, 
would extend to inndacalseduentls acquired by means of scrip, if within its fois, 
and (2) that parol proof of an intent coincident with the creation of the power to 
“transfer the scrip, could not be received to defeat the ‘power. 


itis further stated that,— 
no question relative to the admi ssibility of eidenee: such as that considered by the 
court, can possibly arise in this case, for the simple r eason that the government is 
. here a party interested, whereas the controversy in that case was between contending 
claimants for the land after the government had parted with its title. 

It was further said, concerning the departmental regulations cited 
therein—“ Not being in conflict with the statute, these regulations have — 
“all the force and effect of law. Hessong v. Birean (9 L. D., 353), and 


- Gases cited.” 


_ Since the regulations issued relative to the selection of land under 
said 7th clause, not being in conflict with the treaty, or any existing 
. law, must be held to have the force of a statute, any attempt of the In- © 


. _ dian half-breed to sell, or of any person to purchase his certificate, or to 


acquire any right thereunder by means of two powers of attorney, one to 
locate, and the other to sell the land after location, must be held to be 
illegal and in violation of law. It is no answer to say that third parties 


.- are not concerned, for the government is an interested party, and the 


Secretary of the Interior is in duty bound to see that the disposition of 
every part of the public domain is in accordance with law, and the regu- 


 Jations of his eae _ (Witherspoon v. Duncan (4 Wallace, 218); 


Lee v. Johnson (116 U.S., 48); Williams 7. United States (138 U.S., 48). 
_ In Knight v. United Land Association, et al. (October aE 1891), 
Mr. Justice Lamar, speaking for the court, said,— 


. The Secretary is the guardian of the people of the United States over the public 
lands. The obligations of his oath of offiee oblige him to see that the law is carried 
out, and that none of the public domain is wasted or is disposed of to a party not 


= entitled to it. He represents the government, which is a party in interest in every 


case involving the surveying and disposal of the public lands. 

The alleged ratification by Warren of the acts of Sharp, in the loca- 
tion and sale of said land, can avail nothing if the original transaction 
-was tainted with illegality: “Tf the location of the scrip was illegal 
and invalid, then the deed of ratification could not give it vitality— 
could not vitalize that which had not in it the germ or essence of legal 
vitality.” Hyde, et al. v. Katon, et al. (supra). | 

The question who will be entitled to.a preference right of entry of 
the lands covered by said Warren location does not arise in this record, 
- and cannot. be determined until the validity of said location shall have 

been finally determined by the Department, and an application is filed — 

for the land, claiming a preference right of entry by reason of the can- 
- eellation of the location through the efforts of the applicant. Saunders — 
”, Baldwin (9 L. D., 391); Hyde e¢ al. v. Haton e¢ al. (12 L. D., 157). 
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There can be no. question of the right of any person to initiate a con- 
test against a scrip or certificate location, upon sufficient showing being 
made, in accordance with the rules of practice (4 L. D., 38). 

Rule 1, provides—Contest may be initiated by an adverse party, or other person, 
against a party to any entry, or other claim under laws of Congress relating to the 
public lands, for any sufficient cause affecting the legality or validity of the claim; 
and the second rule provides—In every case of application for a hearing an affidavit — 
must be filed by the contestant with the sic and receiver, fully setting forth the 
facts which constitute the grounds of contest. . 

And by rule three, one or more affidavits must accompany the affidavit 
of contestant where an entry is of record. 

Rule 5 provides that— In case of entry or location on which final certificate has 
been issued, the hearing will be ordered only by direction of the Commissioner of - 
the General Land Office”; and rule 6 declares that—Applications for hearings under 
rule 5 must be transmitted by the register and receiver, with special report and rec- 
ommendations to the Commissioner for his determination and instructions. 


From the record before me, I am satisfied that the contest affidavit 
of Hartman, having been first filed in the local office and sufficiently 
corroborated, must be held to take precedence of the other applications 
for contest. From his own showing, the contest application of Hyde, 
corroborated by the affidavits of Powers and McDonald, was not filed 
until October 29, 1889, long subsequently to the applications of Hart- 
man, Chandler and Barrick, and it appears that the hearing ordered 
upon his application of April 10, 1886, was revoked by you for the rea- 
son that the Department lield in Hyde e¢ al. v. Eaton et al. on February 
18, 1889, and affirmed on review (12 L. D., 157), that Hyde’s pre-emption 
claim for said tract was illegal. Besides, Hyde’s motion to set aside 
said order was not made until July 6, 1889, and his application to con- 
test, supported by affidavits, was not filed until October 29, 1889, and 
therefore cannot be considered until the prior contests shall have been 
decided. Durkee v. Teets (4 L. D., 99); Woodward v. Percival et tke 
(idem 234); Conly v. Price (9 L. D., 490), 

In addition to the foregoing it may also be observed that according 
-.to his own showing, Hyde is now seeking to enter three other tracts 
under the nomestead law. He cannot have two settlement claims for 
different tracts at the same time. 

Upon a careful consideration of the set matter, I conclude fia the 
allegations set forth in Hartman’s contest affidavit are sufficient to 
require a hearing to be had to afford him an opportunity to prove the 
same; that the other applications of contest must be held to await the 
result of said contest; that Hyde can claim nothing by virtue of his 
pre-emption claim for said NE 4 of SW 4, as against the government, 
because it has been decided by fhe Department that his said settlement 
claim was illegal, which decision was affirmed on review. —_ 

The decision of your office is therefore reversed, and you will direct a 
hearing to be ordered in accordance with the rules of practice upon 

_ Hartman’s said allegations of contest. 
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_ INDIAN RESERV ATION--HOMESTEAD ENTRY—EXECUTIVE ORDER. 
MATHIAS EBERT. 


An executive order establishing an naan reservation does not take: effect wpon 
lands embraced within a homestead entry. | 


Fir st Maisto Seeretary Chandler to the Commissioner of the General 
| Land Office, Tune 1, 1892. 


Mathias Ebert, on August 28, 1884, filed pre- sneation declaratory 
- statement for cotbain lands in .. 29 N., BR. 16 W., Santa Fe land dis- 
‘trict, New Mexico. | 
A few months afterward he applied to transmute the same into a 
homestead entry, and was allowed to do so (on February 25, 1885), 
At a later date he made application for an amendment of his cane 
which was allowed. 5 fe 
On June 29, 1886, Special Agent E.S. Bae: of your + office, wepenied 
that the Aerie had failed to reside on the tract as required by law. — 
Thereupon you, on March 21, 1887, held the entry for cancellation. 
\The entryman appealed to the Department where on September 29, 


' 1888, the decision appealed from was formally affirmed, upon the basis | 
of the departmental decision in the case of Hugh A. Cents of the 


same date. 

Said decision was jaformally returned, in view of the fact that the 
tract in question was therein described in accordance with the descrip- _ 
- tion in the original pre-emption filing, when it should have been in ac- 
cordance with the description in the amended homestead entry. 


A careful re-examination of the papers disclosed the fact that it was _ 


impossible to determine from the record transmitted the exact deserip- 
tion of the tract actually entered; and the Department, on September 
.16,-1890, returned said papers with a request for a correct description, 
for information as to whether any of said tract, and if so how much, 
was situated outside of the Navajo Indian reservation, and by ela | 
executive order the land claimed by Ebert, or any por nies thereof, had. 
- been withdrawn from settlement and entry. , 
I am now in receipt of your letter of November 30, 1891, enclosin ga 
report from Special Agent A. F. Leach, of your ofc, containing the 
information requested. | | 
From said report and your letter it appears that the entry, as finally 
amended, covered the SW. 4 of the SE. 4, and the E. 4 of the SE. 4, of 
. See. 3, nl the SW. 4 of hie! SW. 4 of Sec. 2, T. 29 N., R. 16 W., in said 
land district; that it sneladés ign lying on both sides of the San Juan 
_ river, without regard to its meanderings; that 25.95 acres of the tract 
lie on the north side, and the remainder on the south side, of said river— 
_ the latter being now embraced in the Navajo Indian reservation. — 

. The executive order of J anuary 6, 1880, enlarged the Navajo reser- 
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vation so as to embrace certain lands samieing T. 29 N. Rs. 14, 16, | ; 
and 16 W., New Mexico, lying south of the San Juan river. | | 


Executive order of May 17, 1884, exempted from the operation of the. — 


order of January 6, 1880, so much of T. 29 N., R.’s. 14,15 and 16 W., 
as lies south of said river; and according to the records of: your office, 
and a notation on Ebert’s filing papers, the tract was restored to set- 
tlement and entry June 20, 1884. | 
- Jt was while this land south of the river was thus exempted from the 
operation of the executive order of earlier date, and open to settlement | 
and entry, that Ebert (on August 24, 1884, supra,) filed his pre-emption 
declaratory statement, which he was afterwards allowed (by your let- 
ter of February 25, 1885), to transmute into a homestead eutry. 
Executive order of April 24, 1886, set apart as an addition to said 
reservation so much of township 29 N., ranges 14,15 and 16 W., as 
lies south of San Juan river—being the same land reserved by order of 
January 6, 18380, and exempted by order of May 17, 1884, and including 
all of Ebert's (amended) homestead entry except 25.95 acres. ° 
Both Agent Bruce and Agent Leech report that Ebert complied with 
the law asto cultivation and improvements, and would have done so as 
to residence if he had not been compelled to leave by the Indians. All 
the improvements, amounting in value to $1,200 of $1,500, are on the 
south side of the river—within (what is now) the Navajo reservation. 
Your decision of March 21, 1887, holding the entry for cancellation 
does not explicitly state whether you so held because the entryman has 
failed to reside on the tract according to law, or because a portion of it 
- was included in the Navajo reservation. 
In my opinion the facts, as reported by the special agents, do not 
justify the cancellation of the entry on the ground of failure to a 
residence on the tract. | 
It is clear from the foregoing recital that at the fas Ebert fae his - 
homestead entry, the land in question was subject to the same, and said — 


entry segregated the tracts from the mass of the public domain, hence - _ : 


the well-known principal of law announced in the case of Wilcox Ve 
Jackson (13 Peters, 515), applies : 

That whensoever a tract of land shall ies once been legally appropriated to any 
purpose, from that moment the land thus appropriated becomes severed from the 


mass of public lands; and that no subsequent law, or proclamation, or saie would be 
constrned to sailraee it, or to operate upon it, although no reservation were made 


of it. 


- The executive order or proclamation dated April 24, 1886, did not. 
embrace the tracts of land included in the entry of Ebert, and said entry 
should remain intact so far as said reservation is pee aed 
_ Your decision is therefore reversed. This decision, however, is not 
intended to interfere in any way with any proper. action which should 
be taken in relation to this entry in the future. 

‘This ony embraces land on each side of. a meander ea stream, and 


{ 
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fae the Beer ruling of the Department, would be subject to can- 
_ cellation.. The case, however, seems to come under the rule announced 
‘in the case of Matilda Strohl (8 L. D., 62) as Ebert made his settlement 
and filing prior to October 28, 1884, the date of the departmental de- 
cision in the case of Olof Landgren, in which the instructions of your 
office forbidding such entries were recognized. 
. Departmental decision dated December 8, 1891, in this ease is hereby 
recalled. The case cited in support of said decision, viz., Hugh A, . 
Carmon (7 L. D., 334), involved. a pre-emption filing, which, under the 
established Piling of the land department, does not create a segregar 
tion of the land. , : 


RAILROAD GRANT—WLTHDRAWAL—INDEMNITY LANDS. 
NORTHERN Pactric R. R. Co. v. PEertre. 


_ An executive withdrawal of lands for indemnity purposes does not take effect until 
| received at the local office, and. the land then embraced in a pEEyEne cash: 
entry i is excepted from the operation of such withdrawal. 


- The decision of the Supreme Court of the United States in the case of the St. Paul 
and Pacific Railroad Company v. the Northern Pacific Railroad Company is not . 
authority for holding that title can be fe to indemnity lands peor to the 

selection thereof. . 


Secretars y Noble to the Ooiiniononm: of the General Tuna Office, Tune 2, 
4892. 


T have considered the case of the Northern Pacific Railroad Goninany 
». Curtis H. Pettit, involving the SW. 4 of SW. 4, See. 5, T. 52 N., BR. 
13 W., Duluth land district, Minnesota, on appeal by the company from 
your decision of February 14, 1891, awarding the land to Pettit under. 
his private cash entry, made 5; wy 17, 1882. 

It appears that this tract was without the limits of the withdrawal 
7 upon the map of general route filled by said company, but comes within . . 
the first indemnity belt, as shown by the limits adjusted to the line of 
definite location, delineated upon the map filed by the company July. 6, 
1882, and was included in the withdrawal made upon said location, fhe 
order for which was received at the local office June 22, 1883, unless 
excepted therefrom by the entry in question. | 

The company’s s claim to this tract 1 Is: 

That it became apparent immediately upon the filing of the map of. definite loca-. 
tion that there were not enough lands within the indemnity limits in the State of 
Minnesota to satisfy the grant, consequently all the indemnity lands were eo instanti 
appropriated to the satisfaction of the grant without selection or reservation, and 
. being so appropriated, that appropriation operated as a ‘reservation of the land from 
any entry whatsoever. 


-- In support of this sontenGoll the case of the St, Paul and Pacific 
- Railroad Company v. Northern Pacific Railroad Company (139 U.S., 

1,) is referred to, in which the court uses the following language: 

- ~ Ag to the objection that no evidence was produced of ally selection by the Seere- — 
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tary of the Interior from the fagamndey jatias to make up for the detisienwias found 
in the lands within the place. limits, it is sufficient to observe that all the lands within. 


the indemnity limits only mace up in part for these deficiencies. There was, there- < ° 


fore, no occasion for the exercise of the judg ment of the Secretary i in selecting from 
ao for they were all appropriated. | 


The doctrine that until selection is made as ceuiieed by the act mak- 
ing the grant, no title vests in the company to lands within the indem- 
“nity limits, has been too well settled by the numerous decisions of the 
-. Supreme court to need more than a passing reference. Wisconsin Cen- 
tral Railroad Company v. Price County (133 U. S., 496), and cases 
therein cited. 

Tn the case of the Northern Pacific Railroad Company et al.v. Walters et 
al. (13 L. D., 235),in referring to the case of St. Paul and Pacific Railroad 
Company v. Northern Pacific Railroad Company (supra), it was stated: 

In that case it was held that, there not being a snfficient quantity of lands in Minne- 
. sota to meet the requirements of the Northern Pacific company, the lands there in 
question (being those which were in the granted limits as shown by the map of gen- 
eral route, and withdrawal thereunder, and within the indemnity limits on definite 
location). were so appropriated as to come within the terms of exception in the sub- 
sequent grant and that as to those lands no selection was necessary to preserve said 
company’s rights as against the subsequent grantee. That case did not involve any. 
questions 2sto when title to lands, appropriated when the rights of the grantee com- 
pany would otherwise have attached but subsequently becoming subject to selection 
as indemnity vested, nor-was any rule as to such lands attempted. to be laid down, 
That case does not control the question here involved. 


In the case of the United States v. Missouri, Kansas and Texas Rail- 
way Company (141) U.S., 376), the attention of the court was called to 
the language used in the case of the St. Paul and Pacific Railroad Com- 
pany v. Northern Pacific Railroad Company (supra), and, after referring 
to the numerous cases in a of the doctrine before outlined, it is 
stated : 

As to the exception to this rule, noticed in the St.Paul and Pacific Railroad v. 
Northern Pacific Railroad, 139 U.S., 19, it is sufficient to say that it has no applica- 
tion to the facts of this case. 

The land. here in question having peak regularly offered, was subject 

to private cash entry, until withdrawn or otherwise fone from such 
entry. | | 

No such reservation. was made until the order of withdrawal was 
received at the local office, J une pa 1883, nearly a year ater Pettit’s 
entry. 7 

There is nothing in the act making the grant for this company that 
directs the withdrawal of indemnity lands, and all such withdrawals 
have been revoked. | 

I am therefore of the opinion that the entry ‘was properly allowed, 
and that the decision in the case of the St. Paul and Pacific Railroad 

‘Company v. Northern Pacific Railroad Company (supra) has no peanng . 
upon the case under consideration. | 3 
Your decision is therefore affirmed. 
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' im li 
oat nr ee ‘TAFT 8. CHAPIN, | 
: . \ : 
One who is awhile Within the orrtlony of Oklahoma at the passave of the act of _ 

~ March 2 4, 1889, and so remains until the lands are open to settlement and entry, — 

but does not take advantage of his presence, as against others, to enter upon 
and oceupy land, is } not, by such Beosenos) It. said Territory, disqualified. to enter 
land therein. ; : 


Secretar? y Noble to the Commissioner of the Generat Land of, June Sy: 
| 1892. 


I have considered the case of Fr ank A. Taft v. J ohn G. Chapin upon. 


a the appeal ot the latter from your decision of February 4, 1891, involv- 


_ ing his homestead entry for lots 1 and 2 and the S.4of the NE. 4 1 of 
Sec. 2, T.17 N., R.7 W., Kingfisher, Oklahoma. = 
The record cians that on May 26, 1890, Chapin ands homestead : 

entry for said tract. On July 2, 1890, Taft filed an affidavit of contest 

against Chapin’s entry, upon which you ordered a hearing, after which — 


a on September 11, 1890, Taft dismissed his contest; thereupon Chapin 


filed an affidavit in srpport of his.proof submitted July 31, 1890, and. . 
on the same day the local officers es the same and issued final - 
= certificate for said tract. | - 
You, by letter of February 4, 1891, upon een facts, dismissed Taft's 

apie and protest and closed thie case. 
By the same letter you found from the evidence that 


1 


Ch: pin entered aaicl territory in 1882, in the amples of an Indian trader, anil re- | 
- mained with said trader bout two years; that about 1882 , buildings were erected 
on this land and it became a trading post, stage tation, etc.; that said Chapin 
obtamed from the Commissioner of Indian Affairs, May 11, 1888, for the term of one 
year a license authorizing him to carry on the business of trading with the Chey- 


~ enne and Arapahoe Ag rency Indians, and in carrying on said business. Chapin lived 


on said land and was occupying the same at the time of the passage of the act of | 
. March 2, 1889, and lived upon and occupied said land continuously from March 2, 
1889, to April 2 22, 1889, and thereafter, to the time of final proof July 25, 1890, nae 
Gers occupies and lives upon the same. The license to trade did not expire until | 
May 12, 1889, and on May 16, 1889, hefirstapplied forentry. . . . . At the time he 

. sired: final proof, July 25, 1890, Chapin claimed benefit for three years seven months 
and fourteen: days military service in the war of (the) rebellion, and from. sworn 
. testimony that appears to have been his period of service. 


Respecting the validity of Chapin’s entry, you say: 


_ It seems to me that the Department, in its ruling; October 1, 1890, in the case of 
Townsite of Kingfisher v. Wood eé al., 11 L. D., 330, has eer the act of March | 
2, 1889, so clearly and fully that said entry inuat be acted upon in accordance with 
. said decision. The case appears to be analogous to that of Mr. Wood in said decision, 
- aud said Chapin. though permissibly in the: territory, must, in my opinion, be con- 
 Sidered from the fact of his occupying the land as above stated as having talen , 


4 advantage of his position to seize upon said land ‘in anticipation of the advent of 


those wlio had been held back,’ and. further, by his Been there at the pea of . 


ae voE 14 JS | 
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others from without the territorial limits, it must be held that he deterred them 
from entering said land, and that his occupying was in violation of the act of March 
2.1889. 

- Thereupon you rejected his final proof and held ar final certificate 
~ for cancellation. 
He appeals. 

In passing upon this branch of the case it is only necessary to notice 
the third, fourth, fitth and sixth grounds of alleged « error. They are as 
follows: , | 

8rd. Because of error in holding that said appellant was not a ae home- 
steader at the time of making said entry. 


4th. Because of error in holding that the fact that gopellant was in the territory 
at the time said: lands were epeneds to settlement mequalitet him from making o home- 


stead entry. 


} 


5th. Because in tinding that there was an intention ou the part of the apa Be 
to take advantage of lis presence in the territory as regards entering the public — 


lands and thus prevent others from taking the land claimed by him. 
6th. . Because of error in finding that his presence in the territory and his settle~- 
ment and entry were not so. separated as to render it AT pOSEEDIS Hor T anny con- 


|  elnde that the one was the result of the other. 


In my judgment, these errors, as applied to the tacts in this CASE AS — 
found by you, are well taken and must be sustained. 
. Section 13 of the act of March 2, 1889 28 ‘Stat.. , 1005), provides 

among other things: 
‘But witil said lands are opened for settlement by proclamation of the President, 
no person shall be permitted to enter upon and occupy the same, and no person : 
. violating this provision shall ever be permitted to enter any of said lands or acquire. 
any rishi thereto, 

Under these prohibitory terms it was. held i in the case of the Toy wi- 
site of Kingfisher ». Wood et al. (11 L.D. , 330), upon which you base | 

your judgment, that Wood came within theletter and spiritof the statute 

aud that under the facts in that case Wood sought to take advantage 


of his presence in the territory by virtue of his special employment; 


- that he sought to use such advantage to defeat the equal operation of 

‘the law. The military force of the United States had been required to_ 
protect the land in said territory from illegal seizure; Wood’s presence 
~ in the territory as an employé connected with that force was required 
in order to carry out thelaw and the President’s proclamation respect- 
ing the disposition of the lands in said territory; the territory was 
opened to settlement at noon on the 22nd day of April, 1889; Wood: 
made his-settlement on that day and on the next day April 23, made 
homestead eutry for the tract he claimed. There was no question but 
what Wood as a matter of fact did take advantage of his presence 

‘there in charge of a military train to make claim to the land, for it ap- 
pears that on the same day he settled upon the tract it was oveupied by 
— townsite settlers for the purposes of trade. 


In the case at bar the facts are totally different. Chapin entered __ 


the rey. under lawful and proper. authority long betore the. act of 
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March 2 >, 1889, was passed; he was living: there under. the sanction of , 
Jaw. wiien the ae was passed; his license to remain there would. not 
- expire until May 10, 1889, eighteen days after the territory was opened; 

he offered his homestead application for the tract-on the 1st day of J une, 


1889; from noon on the 22nd day of April, up to that time, the land was, 


open to settlement and entry by any qualified person, without. let or 
hindrance on the part of Chapin. To hold that under these circum- 
stances the statute prohibited him trom making the entry, would be to 
give it a construction not warranted by the language used, nor in har- 


mony with the intention of Congress in enacting it, and certainly con- ~ 
trary to reason as well as the well settled rules of construction. United - 


States v. Kirby (7 Wallace, 482). | 
In the ease of Guthrie Townsite v. Paine ot al. (2 L. D. 653), it was 


_. held that the entry of one who is lawfully within said territory prior to 
re noon, April 22, 1889, but: takes advantage of his presence therein to 


‘secure a a nian: right in» advance of others, 1s in violation of the 


statute.- It.was further held that the intention of the act was to place - | 


_ all citizens and claimants on an absolute equality i in Lo aa to lands 
- within said territory. On page 656 it is said: 


Had Payne declined to make any act of settlement until after sufficient time had | 


: elapsed for those waiting on the border to reach the point in controversy, and thus 


- placed himself on a par with other claimants, a far different state of facts would. - 


have existed and a different rule have applied in the consideration of his Case. 


In case of Oklahoma Townsite v. Thornton. et al. oe L. te 409), page 


412, itis said: 


The coustr uction put upon the act in question by the Department, is, that t no per-. 


son who entered within the limits of the territory,prior to the time. for opening the ~ 


_Jands to settlement and remained therein up to and after the hour fixed for said 
opening, and who took advantage of that presence to enter upon and occupy land, © 


shall be permitted to obtain title to the same, even though he was Jawfully Seah 
the limits of the territory prior to the hour of opening. 


Chapin’s occupancy of the land for the purpose of dine with the + 


Indians, was lawful, and prior to the passage of the act opening said 
territory. It is not necessary to determine what effect said act. would 
have upon his rights under the license to trade, because no adverse 


claim was made covering any part of the time it-was torun. His oceu- | 


pancy for such purpose was no bar against the entry of the land by ally 
qualified person. Your decision is therefore reversed. | 


With the: papers in the case you transmitted without taking-any a ac- 
tion thereon, the affidavit of William Dunlap, filed in the local office | 


February 12, 1891; affidavit of contest of A. L. Craven, filed im the local 
office February 27, 1891; affidavit of George W. Allen, filed March 9, 


1891 (the same being supplemental to the affidavit of A. L. Craven); _ 
protest of Samuel E. Newkirk et al. townsite claimants; applications of — 


- Samuel E. Newkirk et ai, asking for the consideration .of all contest 


eases against Chapin’s entry, filed March 23, 1891. These papers are 


herewith returned for proper action to be taken thereon by you under 
- the aS of practice, eogeuer with the papers in the case. 
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DESERT LAND ENUTRY—ACT OF MARCH 3, 1891. 
Rosa Dore. 


_A statute is operative fr om its date, if no time is fixed when it shall iavenne effective, 

A desert land entry allowed subsequent to the act of March 3, 1891, limiting the 
right of entry to resident citizens of the State or Territory in which the land is 
situated, and in violation of such restriction, must be canceled, though allowed 
by the local officers before they had learned of the passag ve of said act. 


Lirst Assistant Secretary. Chandler to the Commissioner of the General 
Land Office, June 4, 1842. 


On March 17, 1891, Rosa Dore, a resident. of Asiana county, Wis- 
consin, made ciphers land entry No. 1474 of the S.E.4 + and the 8.4 ofthe 
N.E.4 of section 33, and the W.4 of the: 8.W.4 of secuiott a4, T. 15. R.. 
37 E., ., at Blackfoot, Idaho. — 

By your letter of Angust 28, 1891, yon held the entry for ‘cancella, 
tion on the ground that the entry was made subsequent to the passage 
of the act of March 3, 1891, (26 Stat., 1096) which restricts the right to 
make entries of desert lands:to resident citizens of the state or terri- 
tory in which the land lies which is sought to be entered. 

An appeal has been taken to this department. 

It is eontended that as the entry was allowed by the local officers: in 
ignorance of the act of March 3, 1891, it should be protected and al- 
lowed to stand intact. . 

The known rule as to the date when a statute takes effect is “that a 
statute for the commencement of. which no time is fixed commences 
from its date.” Mathews v, Zane (7 Wheat., 211). | : 

This rule applies to the act of March 3, 1891, which is silent as to: ‘the 
‘date when it shall take effect. The eacond section of that act amends 
the actof March 3, 1877 (19 Stat., 377) entitled “An act to provide for 

the sale of desert lands in certain states and territories,” by adding 
thereto five sectious, numbered from section 4 to Section 8, and the lat- 
_ter section provides that “no person shall be entitled to make entry 
of desert land except he be a resident citizen of the state or territory 
in which the land sought to be entered is located.” This provision 
withdrew the power from the land officers at Blackfoot, Adaho, on March 
3, 1891, to allow such an entry as the present one. 

The case of the appellant may be a hard one, but it is not, within the 
power of this Department to furnish relief. | 
_ She is not entitled under the law to the land she claims, and the ig-. 
morance of the local officers that said act had been passed cannot affect 
its operation. x. 4 
Your judgment is affirmed. 
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SALT LANDS AND SALINES MINERAL ENTRY. 
SouTHWESTERN Mininc. Co. 


“The setiled police of the government: in the disposition of salt lands and salines has . 
been, and is now, to reserve the sane from general disposal. 

Deposits of rock salt are ‘‘salines,” and not. subject to entry mneen the statutes 

-_ authorizing the acquisition of title to mineral lands. 


i Secretary Noble to the Commissioner of the OI Office, Tune 4, - 
1892. 


- Lhave considered the appeal of the Southwestern Mining Company 
from your decision of February 14, 1891, rejecting its application for a 
patent under the United States wining laws, for the South Division — 
Mormon lode claim, being mineral entry No. 776, made J wy 3, 1888, 
Kureka, Nevada, land district. 

It appears that claimant located the South Division Monon Toa. 
claim in St. Thomas mining district, Lincoln county, Nevada, under the © 
mining laws. It is described in fhe location certificate andin all of - 
the subsequent papers as “a mine of rock salt, ” in rock in place. Said — 
mining company made application for patent and final entry of the 
same, and when the matter reached you, in due course of business, you, 
by letter of February 14, 1891, rejected the application, holding, that 
— * such land. is not subject to emny under the United States. mining. 
laws. - 7 : 
From your décision, soplieant appeals, and claims that you erred in 


refusing its application because the South Division’ Mormon lode of. - 


rock salt does not belong to the class of claims known as saline lands. 

Your rejection of this application was based upon the doctrine an- 
nounced in Salt Bluff Placer (7 L. D., 549). . That case arose upon an 
application under the act of May 10, 1872 (17 Stat., 91), for a- patent to 
a tract of land in Utah, chiefly v able for its salt deposit, as a placer 
Mine. In that case it was held that such land was not subject to epay. : 


. as a placer mine. In passing upon the matter it was said: 


As before stated, the real question presented in this case is as to whether lands 


belonging to the United States, which are saline in character, are subject to entry 


and patent under the act of May 10, 1872; and as bearing directly upon this ques- 


ia tion, we are led first to inquire whether there has been any settled policy on the 
part of the government in dealing with such lands, as distinguished from other: — 


Janis, made subject to entry and patent under the general land laws. If there has 
' been, and still exists, a separate and distinct policy in reference to such lands, it 
follows that they are not subject to entry and patent-under.the provisions of said | 


act of May 10, 1872, and the question, as to whether salt is ‘a mineral within the — : 


meaning of said act, is therefore immaterial. 
And the judgment therein announced is as follows: 


In view ef the foregoing, and after a careful consideratiou of the whole subject, I 
- am satisfied that no anthority exists for the disposal of saline lands or salt springs 
_ belonging to the United States, except under the provisions of said act of January 
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12, 1877, and that the policy of the government is, and has been from’ the earliest 
‘date, to reserve all salines, and to dispose of them only by specific acts of Congress.’ . 
The act of January 12, 1877, not applying to the Territory of Utah, it follows that 
there is no authority for the disposal of the lands in question in any manner, and 
the entry thereof made by clainiants, as stated, must therefore be canceled. 


The State of Nevada is not covered by said act of J aaa 12, 1877, 
(Circular G. L. O., January 1, 1889, page 42.) 


Counsel for appellant contends that the Salt Biutt Placer decision i 1s 
not an authority in the case at bar, because: 


First, the policy of Congress of reserving saline lands. was never extended to Ne-— 
vada, a fact which though true as to lands in Utah, was either not considered or if 
considered, was misapprehended in considering that case; Second, the lands in cen- 
troversy in that case were within a Territory respecting which Congress had not 
spoken or had occasion to speak as to a grant of salines to any State that might be 
formed out of it, which as to the lands in the pending case Congress had withheld © 


~ from the State a grant of saline lands; Third, the secretary held in that case that— 


there must be shown not only a separate and distinct policy of reservation in the 
past, but then existing, and Fourth, that neither the policy of reservation or of grant 
was ever extended to Nevada and that the former policy of reserving salines as- it 
elsewhere applied has been abolished. 

It is admitted that all salines were reserved oui salle down to and 
including the Louisiana purchase, but counsel claim, that it did not ex- . 
tend to the latter acquisitions from Mexico; that the admission of Cal-- 
ifornia and Nevada, of North and South Dakota, Montana and Wash- 
ington, and of Idaho and Wyoming, without grant of salines is 
expressive of the legislative intent not to regard it as the “settled 
policy” of the government to reserve this class of lands, and inasmuch 
as salines in these States can not be: purchased under the. act of Jan- 
wary 12, 1877, and as their purchase is éxpressly prohibited by the pre- 
emption and homestead laws, the applicant should be per mitted to 
purchase under the mining law. 

I can not assume that my predecessor was not fully informed as to 
the action of Congress in not reserving salines in Utah, when he had 
. that case under consideration, and from my own investigation of the 
matter, I am inclined to believe that it was and is the settled policy of 
the. government to reserve this class of lands. We have the expression 
of the highest judicial tribunal in support of this theory. In Morton v- 
Nebraska (21 Wall., 660), the court says in the. opening paragraph ¢ on. 
page 667: | | 

| The poliey of the covenant since the acquisition ot the North West Territory 
aud the inauguration of our land system, to reserve salt springs, from.sale, has been — 
uniform. The act of 18th of May, 1796, (supra) the first to authorize a sale of the ~ 
domain ceded by Virginia, is the basis of owr present rectangular system of surveys. 
That act required every surveyor to note in his-field-book the true situation of all 
mines, salt licks, and salt spriugs. 


Again in Cole v. Markley (2 L. D., 847), it was held fat: | 


The law. reserves. generally ‘land on cab are situated any known salines,’? and 
it has been the policy of the government from the earliest date to reserve salines 
from settlement and ee and to dispose of them by act of Congress. 
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2 | : i brief summary of the acts of Congress: upon this sub) ect may throw _ ; 7 
aie light upon the issue. ee 
The act of May 18, 1796 al Stat, | 464), ‘éupiesdiy reserved every salt: -— : 


| spring which might be discovered “ for the future disposal of the United | 


ee States.” That act related to the public lands north of, the Ohio, and | 


above the mouth of the Kentucky river. Said act was amended by the 


“. aet of May 10, 1800 (2 Stat., 73), and by section 4, excluded from sale, - 
_... the sections reserved by the act of 1796. 


The act of March 3,.1803 (2 Stat., 229), provided for the disposal of. 


~ lands south of Tennessee and required the performance of similar duties __ ~ 22 
of the surveyor- general as were » required of that officer for the nortuhe — 


| west territory. 7 
- The act of March 26, 1804 0 Stat. s270, extended the powers of the 


at surveyor-general for the northwest territory to the Mississippi River 
and likewise reserved the several salf springs in said territory, for 


the future disposal of the United States.” 3 

The. act of March 2, 1805 (2 Stat., 324), as amended by the act of 
April 21, 1806, (2 Stat., 391), providing for the disposal of lands in the 
territory of Orleans and the district of Louisiana contained the excep: 
tion of salt springs, and Jands contiguous thereto, which by direction 
of the President of the United States, might be reserved for future 
disposal. 
~The act of March 3, 1811 (2 Stat., 662-665), sovidine for site sale of 

the public lands in the territories of Orleans and Louisiana authorized 
the President of the United States, whenever he thought-proper to di- 
- rect the sale of said land, but expressly reserved section sixteen in each | 
township for the support of schools, also a tract reserved for the sup- 
port of a seminary of learning, “and with the exception also of the salt 
springs, and lead mines, and ianids contiguous thereto.” 

The act of July 22, 1854 (10 Stat., 308), establishing the offices of sur- 
veyor-general of New Mexico, Kansas and Nebraska, and for the dis- | 
position of the public lands therein, by section 4, provided: “That none — 
_ of the provisions of this act shall extend to mineral or school. lands, 
- galines, military or other reser vations, ete.” 

“This language, it seems to me, shows that Congress tatended to tréat 

salines as being reserved, the same as school lands, and military and 
other existing pascirraiens: By the 12th section of said act all lands © 
in Nebraska and Kansas, to which the Indian title had been extin- 


| ~ guished were made “ subj a to the operations of the pre-emption act”? 


- of September 4, 1841, “and under the een peS EPO) and stip- | 
ulations therein men tioned. ‘ 
The 10th section of the pre-emption act of 1841, forbids the seaniee 
_ tion of any pre-emption right to lands; « meiadea In aly reservation, 
by any treaty, law, or proclamation of the President of the United 
| States, or reserved for salines, or other purposes” and that “no lands © 
on which are situated any known salines or mines, shall be liable. to 
_ entry under and ‘by virtue of the proven of this act.” | 


ye es 
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It will be noticed that the language here used shows that Congress 
intended to exclude any right of pre-emption for such lands as were in-- 
— eluded in any reservation, whether made by treaty, by proclamation of © 
the President, or ‘reserved for salines.” It seems clear that Congress 
treated salines, as being reserved—in a state of reservation prior to 
and at the date of the act-—the same as other existing reservations | 
_ under the authority of law. One reason for this conclusion is found in 
the fact that in the first reference to salines in said section, salines are 
coupled with the other reservations named, and later on in the section, 
it is said that, “No lands on which are situated any known salines or 
mines, shall be liable to entry under aud by virtue of this act.” The 
notin “salines” is used in said act in the plural number, which must 
niean any and every tract of land that is saline in character, whether 
the saline it contains is found in beds, or rock, or in water flowing out 
of or found in the ground, which is saline by reason of having pereco- 
Jated through a saline bed or beds of earthy and rocky formations or. 
otherwise. 

It will also. be noticed that these references t invariably refer to salines. 
This seems to we to be of some importance 1 arriving at a proper ¢on- 
clusion in the case, in the light of the history of the times in which the. 
several acts of Congress were passed. In the earlier settlement of: the 
country, certain salt springs were discovered, and also in certain low 
and marshy places animals would lick the dirt ‘because of its salty 
character; such places were called “salt licks.” Afterwards, notably 
in Nebraska and Kansas, salt was found to exist in earthy formations; 
and it seems to me fair to conelude that in view of these facts Congress, | 
in pursuance of its uniform practice of reserving saline or salt springs 
from disposition or sale, used the broader aid more comprehensive 
term “ salines,” which would precisely cover not ‘only salt springs, but 
all salt lands of every character; and by thus using the word “ salines” 
it extended the provisions of the earlier acts so as to conform the 
statutes to meet the condition of the country, in respect to salt, in the 
light of the discoveries of salty formations in Nebraska, acorns and 
elsewhere. | 

In Morton v. Nebraska (21 Wall, 660- 667), J ustice Davy speaking 
for the supreme court, states without qualification, that “‘the policy of 
_ the government since the acquisition of the Northwest Territory and 
the inauguration of our land system, to reserve salt springs from sale, 
has been uniform.” Again, page 669, “there was certainly no reason | 
why a long established policy, which had permeated the land system of 
- the country, Should beabandoned ... . . Anintention to abandon 
a policy which had secured to the states admitted before 1854, donations 
of great value, can not be imputed to Congress, unless the law on the 
subject adinits of no other construction.” Again, page 671: “ Itcan not 
be supposed, without an express declaration to that effect, that Con- 
gress intended to permit the sale of salines in territories soon to be- 
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or ae into mans and thus subvert a ice established policy by 
which it had been gvoverned in similar cases.” | 
If the language used. by the court in the opinion in hat case, is fairly : 
construed, it can only be understood as holding that from the date of 

the Scanisition of the Northwest Territory, upto October, 1874, the time 


. gaid decision was rendered, the policy of the ovement was to re-_ . 


‘serve salt springs, and in fact salines, from disposition except such dis- 


posal as Congress: night make of them. 7 
In support of the claim that it has been the settled wplleget Congress 
to reserve to itself the right to make a disposition of salt springs and 


“ lands adjacent thereto, it may be stated that by the act of March 6, 


1820 (3 Stat., 545), authorizing the people of Missouri to form a State 
~ government, and for the admission of the State, it was provided: That. _ 
no salt spring, the right whereof now is or hereafter shall be confirmed | 


or adjudged to any individual or individuals, shall, by: this section, be. 


granted to said States.” Similar provisions were aie in the States of | 

-- Arkansas (5 Stat:, 58); Michigan (5 Stat., 59); Florida (5 Stat., 789); 

_ Jowa, (id., 789); Wisconsin (9 Stat., 56); Minnesota (11 Stat., 166); _ 

| Oregon (id., 383); Katisas (Lt age. 269); Nebraska (13 Stat. , 47); Col- 7 
orado (18 Stat., 474). | 

In the case ve Hall ». Litchfield et al. (Coy p's Miner al Lands, 321-323), 

~ Acting Commissioner Lippincott, after citing the case of Morton v. Ne- 


braska, supra, said: “ After a careful consideration of all the facts and. : 7 
the law in-the case, [ am clearly of tle opinion, that this office has no - 


authority to dispoxe of said tracts cither as agricultural or mineral — 
lands.” Secretary Chandler, in affirming the decision of the Commis. © 


-. Sioner in that case, uses the following language: (id., 324) “ This policy 


of reservation has uniformly aud consistently been applied by the gov- 


ernment to said ‘Ter ritory; as well as the other territory of the United 


States. 4 : 
In the case of the Salt Blutt Placer (7 Lh. D., 549) Secretary Vilas 
held that no authority exists for the disposal of saline Jands, or salt 
springs belonging to the United States except under the provisions of 
- . the act of January 12, 1877, and that said act is not applicable to the 
_ Territory of Utah. Hesaid: “Iamsatisied . . . .°. thatthe policy 


of the government is, and las been from the earliest date, to reserve 


all salines, aud to dispose of them only by specific acts of Congress.” | 
The Litchfield vase was decided by the Secretary, February 13, 1877, 
-abont five years after the passage of the mineral act; the Salt Bluft 

Placer, by the Secretary, December 19, 1888, which was about sixteen — 

years after. the passage of the mineral act. From the fact that all of 
these decisions of the Land Department were made a long time after 
the passage of the mineral act, and also the decision of the supreme 


s court in the Morton case, it is fair to presume that in making said de- 


cisions the provisions of the mineral act and all laws having any bear- 
- ing on the cee were fully considered. : . 


602 DECISIONS RELATING: TO THE PUBLIC LANDS. 


The act of March 3, 1853 (10 Stat., 244), was only intended to pro-. 
vide for the survey of the public lands in California, and to grant pre- 
emption rights thereiu. The surveyor-general was required to perform 
_ the same duties. as were required of the surveyor-general of Louisiana, 

under the act orge anizing that Territory. Hence the reasoning of the 
court in the Morton case, supra, applies with the same force to land ac- 
quired from Mexico, as that acquired from France. 

The seventh section of the act of 1853, provides among other things, 
that ‘“No person shall make settlement or location upon any: tract or 
parcel of land selected for'a military post, or within one mile of such 
post, or on any other land reserved by competent authority; nor shall any 
person obtain the benefits of this ‘act by a settlement or location on 
mineral lands.” Assuming that salt lands, or all salines, were reserved 
by Congress, by its settled policy respecting the same, it is clear that 
they were “reserved by competent authority” and they would come un-— 
der the express provisions of said section, and thus the act itself neg- - 

atives the idea that Congress intended to change the settled mance as 
to the disposition of salines. . 

An examination of the debates as -yeported in the. Gonetessional 
Globe, relating to the mineral act of 1872, satisfies me that said act 
was intended to apply to the precious maetla and not to such minerals 
as salt. Tle bill was originally introduced in the house by Mr. Sar- 
gent of California, a substitute for which passed the Senate, and after- 
wards became the law of 1872, (see Congressional Globe, B 172, page 
395; id., 174, page 2456, 2407) and was reported to the House January 
23, 1872, (id., page 632, 733). During the debate which followed (id., 
533, 5384), Mr. Maynard said: ‘“ Idesire to make an inquiry of the gen- 
* tleman from California (Mr. Sargent). This bill, so far as I am able to 
judge from the reading of it, seems to introduce a change in the policy 
of the government with regard to mmeral lands.” Mr. Sargent said in 
reply, among other things, “The bill does not make any important 
changes in the mining laws as they have heretofore existed. It does 
not change in the slightest degree the policy of the gover nment in the 
disposition of the mining lands.” 

In tne Senate the substitute was debated at consider able eis in 
the course of which (book 174, page 2460), Mr. Ramsey i inquired of Mr. 
Stewart of Nevada: ‘“ Whether the terms of this bill apply to iron or 
coal, or to any other mines than those of the precious metals,” and Mr. ° 

Stewart replied: “I think not,” on added that if it did it would be no 
objection to it. : 

As to salines or salt springs, their consideration has been before 
the United States Senate. On June 29, 1866, there was a bill pending 
there to authorize the Secretary of the Inter ion to lease such of the pub- 
lic lands of the United States as are known as saline lands, containing 
mineral springs (see Cong. Globe, book 144, page 3475, 3804, 3805, and 
' $806). Mr. Conness (page 3805), inquired y how and ie saline lands 
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or Gal lati: and mineral spriugs are reserved,” to Silich Mr. Haig re- 
_ plied: ‘Tt-has. been the policy of the soveruient never to sell them.. 
They never have been sold.” ‘Mr. Pomeroy said: “* We can not’ buy a” 
Salt spring in any State. Senator Grimes said (page 3806): ‘All salt 
Springs are reserved. y _ Senator Howard said: “T know they are.” Sen-_ 


| ~ ator Stewart. said : 


. "Whenever it can be understood and investig tea. SO tat a bill can be prepared 
whereby parties | desiring to mine in these salt springs can obtain title. .... I 
shall favor such a bill... . .. There is a salt bed (referring to Nevada). there, 
which is said by those who have examined it, to be the most remarkable that has.» 
ever been found iu the. world. It has never been surveyed, but it contains probably 
several thousand acres of rock salt in-a pure state... ..  Whena system shall be 

devised to. operate all over the United States, allowing ‘these lands to. fall into the: 
hands of private proprietors. so that there shall be no monopoly, no harm to any- 
body, it is desirable it should be done.. The Senate has passed a bill to allow the 
_ mineral lands to fall into the hands of private proprietors .... Isay let the cir- 
- cumstances in regard to these salt. springs be understood; let a bill be introducedy, 
let it be presented at the next session. : | 


= In these remarks it seems altogether probable that Senator Stewart 
referred to these mines involved in this case, in. part, at least. From 
these expressions, and others made in debate, it sufficiently appears 
that. so far as.the opinions of Senators go, that body has treated saline. 
lands (1) as not embraced in the mineral. laws, and (2) as being re-, 
served, and not. subject to disposition under any law ot Congress. | 
The error of counsel’s argument in this case is two-fold: (£) It. as- 
sumes that Congress, by the acts providing for the admission of the two 
Dakotas, Montana , Washington, Idaho and Wyoming, expressly aban- 
doned the former nelle? of reserving salines for future disposition, It 
is true the Idaho and Wyoming act provides that, “in lieu of any grant 
- for saline lands to said State, the following grants of land are here-* 
by made,” but this language does not import any change respecting 
the: reservation of salines for future: disposition, but does seem. to 
| change the disposition. to be made of salines. (2) In assuming that 
Congress would attempt to change the settled policy as to so important... 
- @ matter as salines, after such policy had been recognized by all three 
of the branches of the goverument, by an indirect and obscure. refer-- 


ence to salines.. It seems to me that if Congress contemplated any - 


such change, it would have made known. its intention by a plain and 
- unequivocal enactment, evincing such intention. 

lam constrained tc believe, that in the light of the anthipanes: salt, 
mines of rock salt are salines within the meaning: of said authorities, 
and that all mineral springs, salt springs, salt beds and salt. oe are 


. covered by the general. term “ salines.” | 


In addition to the laws above mentioned, I ana that the instructions 
issued to surveyors-general, and their deputies, from the earliest pe- 
riod to the present time, have required them to note, among other things,,. 
. salt apne and licks: ” (Manual of Surveying and_ Instructions, an 7 
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1855, 19; edition of 1890-44). In the field notes on file inyour office of 
the survey of the township in which this claim is located, there isnoted: 
“ Great salt mine, 3 chus, 8., of line —” the line referred to being that 
_ between Secs. 27 and 34. And on the plat in your office at this point 
is noted: “Salt mine.” So that it would seem that in pursuance of 
the instructions this mine was noted and, if the views I have herein 
expressed are correct, became segregated. | 

In view of the lomislation referred to upon this matter and in the light 
of what [ find to be the uniform judicial and departmental rulings, I 
am unwilling to change the well settled rulings of the Department, 
which in my judgment, are in accordance with law. The Secretary of 
the Interior is but an agent selected by the executive to carry out the 
legislative will in the disposal of the public lands and he has no power 
to sell or dispose of the same without a positive direction from Con- 
gress. Believing as I do, that it has been and is now the intention of 
- Congress to reserve all salines and salt lands, and finding no error in 
your judgment, it is affirmed. 


“SECOND HOMESTEAD ENTRY—RESIDENCE—MILITARY SERVICE. 
WILLIAM. Hh. HRWIN. 


A pre-empter who transimutes his claim to a homestead entry under the proviso to 
section 2, act of March 2, 1889, is entitled to credit for military service, in mak- 
ing proof of residence, although credit therefor was allowed under a former 
homestead entry. 


| Seoretarg y Noble to the Commissioner of the General Lendl Office, June 6, 
1892, 


I have considered the appeal by William E. Erwin from your decision 
of May 14, 1591, rejecting his hoinestead proof, covering the NE. 4 of 
the SW. 4, the i. 4 of the NW. 4, and lots 1 and 2, Sec. 18, T. 12 N., 
R. 33 W., North Platte land district, Nebraska, because prematurely | 
mace, and requiring him to show five years actual residence 1 upon said 
tract. 

On December 15 1888, Erwin filed pre- -ewption declaratory ciate: 
ment No. 10,578, for the tract here in question, and on September 29, 
1890, he tr saemuited the same to homestead entry No. 15,919, under the 
provisions of section 2 of the act of Congress approved ‘Mare 2, 1889 
(25 Stat., 854). | 

He nifored proof Fae 17, 1891, claiming credit for his anita 
Service, and the local officers were aie upon the question. as to the 
allowance of the same, for the reason that Erwin had prior to making 
this entry completed a homestead and received credit for such service 
in the proof of residence offered thereon. 

Your decision noe “that a soldier having aciauntea his rights in 
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regard to mia service, can not again ie per mitted to receive ‘the 

benefit of said service in making final proof.” - 

- The. proviso to section 2 of the aet of i 2, 1889 (supra), aS fol- | 
lows: 2 | | 


“That all pre- -emption settlers upon the public Jands whuse claims have been initi- | 


: . ated prior to the passage of this act may. change such entries to homestead entries 
| and proceed to perfect their titles to their respective claims under the homestead law 
- notwithstanding they may have heretofore bad the benefit of: such law, but such 


. settlers who perfect title to such claims under the homestead law shall not thereafter 
. be entitled to enter other lands under the pre- COD ELON x or homestead laws of the 
Ee sVnued States, 

Tt is clear to my mind that eanae this provision allows ing. the trans: 
deutation, the party seeking the benefit of the same is placed in the — 
same position, with respect to the homestead law, after making the 
transmutation, as though he had never exercised the homestead right, | 
_and this being so, I can not see how this Department can n inipose & GOn- 

— dition not contained in the statute. 

The priv ilege granted the soldier or sailor by ‘section 2305. of the Re- 
vised Statutes is a personal one, and is a part of the homestead law, 


and as the authority of Congress to extend the same to asecondhome- ~ 


stead can not be questioned, in the absence of any restriction upon — 


__. the second homestead right, I am of the opinion that said privilege | 


extends to the second one and that the claimed cretlit for service 
should be allowed. : | 
Your decision is therefore reversed, and the record herewith returned 7 

that the case may be re-adjudicated in aceordance-herewithi. 


RAILROAD GRANT-—-INDEMNITY SELECTION—SETTLEMENT RIGHT. | 
MissourI, KANSAS AND TEXAS Ry. Co. ». TRAMMEL. 


| | Land covered by an spaea pre- suition filing, but on which the pre- -emptor is yet 
phone is not subject to indemnity selectiou. 


7 Seer etary y Noble to the Commissioner of the General Land Office, Maret 
e 5 E 25, 1892. 


Lhave examined the record in the appeal of the Missouri, Kansas: 
. and Texas Railway Company from your decision of June 6, 1890, hold- 
ing for can sean the indemnity selection of said company of the N. 4 
of the SW. 4, Sec. 2, T. 26 S., R. 20 E., Independence, Kansas, and 7 
sustaining the ‘application of William B. ‘Trammel to make homestead . 
entry for the same. | | 
The facts are ‘correctly en in your decision and show, j in brief, 
that at the date of the indemnity withdrawal of the land, to wit, April im 


> | 8, 1867, J ames Ard had a valid, subsisting oreempteR filing on the: 
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dand, it having been made July 14, 1866, alleging settlement the same 
day. ‘This filing served to exenpl fis land from the withdrawal. 7 
’ Malone v. Union Pacific R’y Co., 7 L. D., 18. ° | 


James Ard, after his settlement, continued to live « ou the land until 
his death in 1883, but he never nade oe proof under his pre- -emption. 
filing. 3 
The railroad company Belecied this tract as indemnity, September 25, 
1882, a year before the death of Ard and while he was still living on it. 

It is claimed that Ard not having nade proof prior to the date of the 
company’s selection, his pre-emption filing had expired, it having been 
made fifteen years prior thereto, and in consequence of such failure to 
make proof his claim was no bar to the selection by the company. 

The rulings of this Department—too numerous to need citation—are 
to the effect that while a failure to make pre-emption proof within the 
statutory limit (thirty-three months fron settlement) opens the land to 
settlement, yet such failure can not be asserted by a railroad. company 
claiming ee a grant of lands “free from pre- emption or other claims 
or rights,” ete. | 

Thet such failure to make proof is only presumptive evidence. of — 
abandonment, which may be overcome by showing that at the date of 
definite location (in this case indemnity selection) the pre-emption 
claimant was in actual possession of the land under his claim. North- 
ern Pacific Railroad Company v. Stovenour, 10 L. D., 645. . 

The evidence taken at the hearing abundantly shows that James Ard 
was in such possession at the date of the company’s selection. 

Your judgment, therefore, allowing the homestead entry of Trammel, 
was right and is affirmed. 


PRIVATE CLAIM—~RESERVATION—LOCATION, | 
SCOLLY GRAN’. 


"The Department is without authority to make an agreement by which the grant 
claimants can secure, through desert entry, lands that have been improved by 
them but that will fall outside of the grant if it is located in a square form as 
required by the statute of confirmation. | 
‘The confirmees under this grant have the right to select the ‘point of location when 
the government is ready to survey the tract confirmed, but a failure on the part 
of the confirmees to avail themselves of this privilege, after due notice, will be 
Miowed aS Au WEIver OF Sala privilege: | i 


Secretary Ni oble to the Commissioner of the Senora Landa Office, June 4, 
1592, 


In 1843 the Mexican itioniies fade dv. grant of lands. to J ohn Scolly 
and his associates. This grant.was submitted to the surveyor general 
of New Mexico for action, under the provisions of section 8 of the act 
of July 22, 1854, 10 Stat., 308-; was recommended for confirmation by 
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that officer to the extent of “ five leagues squar e,” (Vol. 2 Private Land 
Claims pp. 409, 427) and was confirmed, as claim No. 9 by the first sec- 


; ; tion of the act ‘of June 21, 1860, 12 Stat., 71; with the proviso however, | | 
_ that it“ shall not be eonfirnied for more than five eae? leagues: ” co. 


| Section 2 2 of said act further provides— 


That i in surveying the claim of said John Scollyit shal! be lawful for him to locate 


- the five square leagnes confirmed to him in a square si in any wipers of the tract of - | 


twenty- tive leagues claimed by him. 


In 187 6 the surveyor general of New Mexico was instr ucted to cause | 
- a survey to be made of the outboundaries of the twenty-five square 
leagues, and to notify the owners of the grant that they would be al- 
~ lowed to select the five leagues in accordance with the Peony. of 
“ove act of Congress. 
_ In response to this notice the grant owners filed a pr otest, containing | 


ei long argument against the proposed survey and the action of Con- ae 
gress upon which it was based, denying the right or authority ofthat 


body to restrict the grant to less than twenty-five square leagues and | 


- insisting upon their right to ask for “a reconsideration of the decision | 


: = of Congress.” Notwithstanding this protest the survey of the. out- 
. boundaries was made as directed and approves: by the surveyor gen: 


eral, December 30, 1876. 
On January 24, 1878, Secretary Schurz wrote to the erant owners 


oe a urging the propriety of making selection of the tract confirmed to them — - | 
without further delay, inasmuch as the Department had no power or | 


discretion otherwise than to issue patent for the contirmed land only 
and, as it was to be presumed that “ Congress restricted the claim to 
. five square. leagues after thorough investigation and in accordance with 
: what it deemed to be just and right,” it would be inconsistent with his 
Views as a public officer to urge upon that body legislation to oo 
the grant for twenty-five square leagues. | 
To this letter of the Secretary a reply was inade attempting to cones : 
the presumption that the action of Congress was taken after a thor ough — 
investigation; a repetition was given in substance, of the for mer argu-— 
_ ments in the protest, and the statement made that— | 


We view the decision of Congress as unjust in an eminent degree, and utterly at 


; ‘. variance with the facts of the case, and consequently, feel fully justified in declining . 
“to comply with its requirements and in demanding a re-examination of the facts in| 


the case as our right before any further fase are taken to dispossess us of lands 

which are - justly. ours, &c. | 
Under date of March 4, 1878, the Secretar y wr ote to the ehdiiae 

_ of’ thie House Committee on Private Land Claims, recommendin. g that 

3 Congress take some action to compel the claimants. to select the five — 


-.. square league.confirmed to them within a limited time, and sugg cesting <* 


that section 8 of the act of July 23, 1866, 14 Stat., 218 be extended SO. 
as to cover the case. No action was taken by Congress in relation to 


_ the matter. At different times efforts have been made to obtain action | a 
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from the land officers to open up to settlement the lands within said 
grant and.to protect settlers thereon. But nothing has been done i 
the. premises, because the authority to act seems to have been doubted. 
Under date of April 7, 1892, a communication was received here 
from My. Frank Springer in relation to said grant, which was sent to 
you for report and was returned with your report of May 16, 1892. 
| Referring to the history of the grant, the early settlement thereon 
of American citizens, after the acquisition of the Territory, the tunwill- 
ingness of the owners heretofore, to acquiesce in the reduction of the 
area thereot by the act of confirmation, whichghey have continued to _ 
hope might be reconsidered, Mr. Springer states that all parties in in- | 
terest submitted the matter to him for advice, expressing a desire to 

end the uncertainty as to their titles and get what belongs to them. 

After consideration, he has advised that they had better select the five 

leagues confirmed to them and abandon all claim to the rest. This 

advice they have expressed a disposition to follow, if it cai be done 

without great injury to them. 

Itis further stated by Mr. Springer that the criginal grant was di- 
vided among seven parties, who established themselves in different 
locations and have highly improved ranchos, well known in that see- 
tion; that although said ranchos may not embrace a superficial area of 
nee than five square leagues, nevertheless, if that quantity must be 
taken in a square form, it is impossible to locate it without excluding, 
upon one side or the pier. some of these long settled and valuable 
rauchos; that whilst by a slight departure from the square form a loca- 
tion might be made, which would not work a serious hardship to any- 
oue, it is believed that the executive authority is so limited by the act 
of Congtess that a patent issued 3 in other than a square form would be 
void on its face. 

It is suggested however, that with the aid of the peptides per- 
haps the difficulty may be obviated. One of the owners who occupies 
the most westerly of: the locations has constructed it is said, an exten- 
sive system of irrigating ditches and reservoirs for the purpose of re- 
claiming his lands, which before that were desert in character. The 
ditches and reservoirs which were constructed in 1864 and 1865, it is” 
asserted, can be held under the provisions of the act of March 3, 1891, 
erating aright of way for such purposes, and as the occupant has 
several sons, it is proposed that the Department allow them to make 
desert land entries of those lands which would vot be included in the 
square location of the five leagues confirmed; and thus enough land | 
would be covered to give the benefit of the improvements and expendi- 
tures thereon to those who made them. In conclusion Mr. Springer 

says if this course cau be adopted the owners will agree to select their 
- five square leagues and relinquish.the surplus to the United States, 
_ whereby there would be restored to the public domain twenty square 
leagues or about eighty-seveu thousand acres of land. | 
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“The Departuisnt iS riot digniea with. authority to Saale the proposed | 
agreement by which .said lands may be secured to the grant claimant, - 
or his sons under the desert land law. If said lands are now, or here- - 
after become subject to disposal under that law, applications to pur- 
chase the same only can be considered and disposed of in the regular way, — 

“under the law, the decisions and rules of the Land Department. 
| Therefore the Dapenwen made through Mr. Springer, in this behalf is - 
denied. 

If. now the owners are not willing vo lovate the five square ibaa: 
confirmed to them they cannot retain possession of twenty-five square 
leagues of land; as it has been declared by the legislative branch of 


- the government, which alone has authority to act in such matter, that 


they are entitled to but five square leagues. © 

It is not necessary to discuss the authority of Ces ess to restrict 
the erant to five square leagues, or the justice of its action in the pres- 
ent case. These are no longer open questions. They have been deter-” 
mined by the law making authority of the government and its action — 
will not be questioned by this DE BrUme Ni The statute must prevail _ 
and be executed. — 

‘It is well settled that a grant of a certain qaamtile of land to be lo- 


7 cated within a larger tract, described by out-boundaries, “is really a 


float to be located by the consent of the government before it can attach — 
to any specific land.” United States ». McLanghlin 127 U. S. 428, 448. 
This is directly applicable here. 
The government, not the grantee, has the sation to locate the quan-— 
tity granted. It has the right to say where the grant shall, and where. _ 
it shall not, be located and if a sufficient quantity be left within the out- . 
boundaries to satisfy the specific grant, the other lands can be disposed _ 
of by the government without doing any wrong to the confirmees. This 
was the law of Mexico and is the Hae of the United States. Ib., p. 450, 
and cases there cited. - : 

In the administration of such grants the owners have usually been 
permitted to select the point where they wish to have the quautity lo- 
cated, provided it be located in one tract, and if there be no sufficient 


reason to the contrary. But this is a mere privilege, not a right, which 


has been accorded by the land officers, and which. they might give or. 
withhold as seems proper. (Ib.) The privilege not having been exer- 

-¢ised in the long time that it might have been, the government will pro- 
— ceed on its own powers and reasonable notice. When the claim is sur- 
veyed it shall be lawful for Scolly to locate the grant within the out- 


' boundaries, and the surveyor shall adopt his selection. Without the 


enactment the officers might or might not adopt his location; with it 
- they are bound to do so if the selection be as authorized and otherwise _ 
‘proper. But it was not intended by Congress, that the supreme right _ 
of the government itself to make the location should be abrogated, and 
_ that exclusive right be conferred upon the erate owners, The govern- — 
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“ment has ‘ie so punnedestanils abandoned a public right nor can “the 
grantees be allowed to practically secure the sole and indefinite posses- 
sion and enjoyment. of the whole een y five leagues, by omitting to 
exercise a privilege. 7 , 

It is my opi:ion, the proper construetion of said act of Céneress is * 
that, when the United States is ready to survey said confirmed grant 
the confirmees have a right to select the point of location. ' If they are 
afforded ai opportunity to do this and fail to avail themselves of it 
within a reasonable time, it is adjudged they will have waived the 
privilege and the Jand officers will proceed to discharge their duty by 
locating the confirmed lauds and.extending the public surveys over 
the surplus. ead 

You are theretore clirected to cause a survey of the grant to be made in 
accordance with the act of con firmation, first notifying the owners of your 
purpose and. the time when; that they will be allowed a reasonable time, 
- gay ninety days from notice, within which to exercise the right of loca- | 
tion conferred by the act of Congress, if they choose to do so; and that | 
the survey will be made in accordance with their location, if practicable 
and legal; and if the owners fail or decline to make the location within 
the appointed time, then the surveyor shall proceed to locate said grant 
in a square torm, having due regard to the character of land and tlie 
improvemeuts of the owners thereon. | | . 

You will notify Mr. Springer hereof, whose letter is sent you to file 
with your papers in the case. 


RAILROAD GRANT—-WITHDRAWAL—IN DE MNITY SE LECTIO N. 
SOUTHERN PacrFic R. R. Co. 2. McWHARTER, 


The fact that a deficit exists in the granted. limits does not relieve the company from 
the necessity of selection to acquire title to indemnity lands. 

-The withdrawal contemplated by section 6, act of July 27, 1866, relates only to the pri- 
mary or granted lands, and the validity of any further withdrawal, upon the 
filing of the requisite map, depends entirely upon executive action. 


Secretary y Noble to the Commissioner of the General aa Office, June 8, — 
1892. 


J have considered the appeal by the Southern Pacific Railroad Com- 
pany from your decision of May 1, 1891, reversing the action of the local 
officers in rejecting the final proof tees by Milton Mc W harter upon 
his pre-emption filing covering the NE. 4 of Sec. 17, T.175., BR. 16 E., 
Visalia land district,California, for sonfiot with the o ant for the South. 
ern Pacific Railroad Company. | 
| On January 3, 1867, said company filed ; in your office. a map showing 

the line of its proposed road, under the act of July 27, 1866 (14 Stat., 
_ 292), upon which a withdrawal was ordered March 22, 1867, of all the 
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- odd: sections falling within both the primary and indemnity limits of the | 


7 grant. 


The 3d or. granting section of the ‘act of 1866 is.as follows: 


— That there be, and hereby is, granted to the Atlantie and Pacifie Railroad Com: - 


pany, its successors and assigns, for the purpose of aiding in the construction of 
said railroad and telegraph line to the Pacific coast, and to secure the safe and speedy. 
transportation of the mails, troops, munitions of war, and public stores, over the 


route of said line of railway aud its branches, every alternate section of public land, : 


not mineral, designated by odd numbers, to the amount of twenty alternate sections | 


per mile,.on each side of said railroad line, as said company may adopt, through the 
'.Territories of the United States, and ten alternate sections of land per mile on each 


side of said railroad whenever it passes through ‘any State, and whenever, on the— 


line ‘thereof, the United States have full title, not reserved, sold, granted, or other- 


- wise appropriated, and free from pre-emption or other claims or rights, at the time’ 


the line of said road is desiguated by a plat thereof, filed in the office of the com- 


missioner of the general land office; and whenever, prior to said time, any of. 


said sections or parts of sections shall have been granted, sold, reserved, occupied 
_ by homestead settlers, or pre-empted, or otherwise disposed of, other lands shall be 
selected by said company in lieu thereof, under the direction of the Secretary of 
the Interior, in alternate sections, and designated by odd numbers, not more than 


ten miles beyond: the limits of said alternate sections, and not. aC the re-. 


“served numbers. 
The 6th section provides: | - 
That the President of the United States shall cause the lands to be sieeoa for 


: ‘forty miles in width on both sides of the entire line of said road after the general. 
route shall be fixed, and as fast as may be required by the construction-of said rail-. 
road; and the odd sections of land hereby granted shall not be liable to sale or entry, 

or pre-emption, before or after they are surveyed, except by said company, as pro-_ . 

vided in this act; but the provisions of the a:t of September, eighteen hundred and. 


_ forty-one, granting pre-emption rights, and the acts amendatory thereof, aud of the 
act entitled ‘‘An act to secure homesteads to actual settlers on the public domain,” » 


approved May twenty, eighteen hundred and sixty-two, shall be, and the same ale 
| hereby, extended to all other lands on the line of said road when SuEyeyell; except- 
-ing those hereby granted to.said company.” 


‘The location of 1867 was designed as a map of general pute, 

, Some question having risen as to whether this location satisfied the 
requirements of the act of July 27, 1866 (supra), the joint resolution of 
' June 28, 1870 (16 Stat., 382), aariouiied said company to construct its 

road and receive patents along the designated route indicated by the 

map filed in the General Land Office, January 3, 1867. _ : 

Without discussing the effect of said joint resolution of 1870 upon 
_ the location of 1867—i. e., in the matter of making definite that which 

‘before was but a general route—no further action appears to have been 
taken by the company towards locating ‘its road opposite Enis land, 

| prior to August 15, 1887. 

By departmental order of that date, the order of withdrawal on ac- 
count of this grant, so far as itrelated to indemnity lands, was revoked 
and the lands not embraced in pending or approved selections were 
restored to entry, after due notice by pupnestion: 
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No selection of this tract having been made, on January 16, 1888, 
one John H. Maxwell made homestead entry of the same, which entry 
he relinquished May 22, 1890, and saine day MeWhar ter filed pre-emp- 
tion declaratory Abatenient for the land upon which he offered final 
proof, and upon the rejection of the same the present case arose. 

On November 12, 1889, while this tract was covered by the entry of 
Maxwell, the company filed a map, showing the constructed line of its 
road spaces this tract. ; 

This map was by you treated as the map of definite location, and the 
limits of the grant were readjusted thereto, the tract in question fall- 
ing within the pruuary lunits of the grant upon that adjustment. 

The company i its appeal urges, under the authority of the decision 
in the case of the St. Paul and Pacific Railroad Company v. Nor thern 
- Pacific Railroad Company (189 U.8., 1), that the act making the grant. 

withdrew the lands “in the forty mils limits,” and that no selection 
was required to save the company’s right of selection, it being shown 
that there was a deficiency in the grant. 

If this be so, then there was tio authority to revoke the crdennity: 
- withdrawal. The question as to the authority to revoke the withdrawal 
of indemnity lands on account of this grant and others of a like nature 
was thoroughly considered by this Department prior to the revocation 
of such withdrawals, and rights of others attaching under such revoca- 
tion. have been repeatedly recognized by this Department as against 
the claim of the company. Southern Pacific R. R. Co. v. Meyer, 9 L. 
D., 250; Southern Pacific R. R. Co. v. Cline, 10 L. D.,.31; Lane ». 
. Southern Pacific R. R. Co., 10 L. D., 454; Southern Pacific R. BR. Co. 
—%, Meyer, 10 L. D., 444. : 

The matter would therefore seem to be stare decisis. 

IT deem it unnecessary to refer to the decision in the case of the St. | 
Paul and Pacific Railroad v. Northern Pacific Railroad Company 
(supra), to which counsel refer, further than to say that it has no ap- 
plication to the facts in this case. 

I might remark in passing that if the sonspmiction mained upon by 
counsel be correct, then a reservation exists ten miles beyond the in- 
demnity limits of this grant, in this State as it is limited to thirty 
miles on each side of the road in the selection of its indemnity. | 

The withdrawal contemplated by the 6th section of this act has been — 
uniformly construed to relate only to the primary or granted lands, 
and the validity of any further withdrawal upon the filing of said map 
rests entirely upon executive action. 

In the case of the Northern Pacific Railroad Company v. Miller (7 L. 
D., 100), it was held that the 6th section of the act of July 2, 1864 (13 
Stat. , 065), similar to section 6 in the act under consideration, was a_ 
ena effectually prohibiting the exercise of the executive authority 
to withdraw indemuity lands. 
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Tti 1S: unnecessar y at this time to pass upon the correctness of that | 
, proposition, but, after the revocation of the indemnity withdrawal, the 
lands were sur cin subject to appropriation as other public lands, and 
the entry by Maxwell was properly allowed. | 
This being’ so, the land was excepted from. the operation of the grant, 
_ as said entry was a valid, subsisting claim at the date of the definite 
Jocation, November 12, 1889, and upon the cancellation of Maxwell’s 7 
entry the land embraced ther ein was restored to the public domain, - 
free from any claim under the railroad grant. Kansas Pacific Railway - 
Company v. Dunmeyer, 113 U.S., 629. _— 
‘ Your decision is therefore steamed: 


RAILROAD GRANT—WITHDRAWAL—APPLICATION TO ENTER. ° 
SHADBOLT v. ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


No rights are acquired by the presentation of an application to enter lands that are 


withdrawn for railroad purposes. On the subsequent restoration of the land, a — | 


new aypneenen will be necessary to protect the interest of such an applicant. | 


Seorotary Noble to the Cy aianine of the General Land Office, Fume 8, 
1892. 


I have eouisiered the appeals of George B. Shadbolt and thirty: — 
Seven others from your judgment of May 18, 1889, rejecting their re- 
_ spective applications to enter tracts of land lin the indemnity limits — 
of the grant to the St. Paul, Minneapolis and Manitoba Railway Com- 
— pany of March 38,1857 (11 Stat , 195). oe, 
Thetracts are situated 1 in the St. Cloud land district, iitiessia, and 
were withdrawn by order of the Secretary of the Tneror of June 3, 


1869, under authority of the actof March 3, 1865 (13 Stat., 526). 


This withdrawal was in force when these applications to enter were | 


. made and rendered said tracts not subject to entry. The withdrawal. 


~ was not revoked until after the passage of the act of September 29, 
1890 (26 Stat., 496). (See the order of May 22, 1890, directing the 
revocation of. said withdrawal, 12 L. D., 541). 

~The rejection of said applications was her efore proper, and no rights _ 


. Were acquired by the presentation of the same. Shire eéé al. v. Chicago, * 
-. St. Paul, Minnesota and Omaha k’y Company, 10 L. D., 85. a 


The anid: involved will be disposed of under the paris of the order — 
: of restoration. In giving notice of this decision, due notice should be | 
given these parties that they may file new applications so as to protect. _ 
their interests in these lands, if they so desire, but this shall in no wise 
be constr ued as affecting the rights of others egunae an interest 


_ therein, 
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TIMBER CULTURE ENTRY—REPEALING ACT. 
ALVIN A. WHILTSE. 


A timber culture entry made on the date of the repealing act, March 3, 1891, by @ , 
successful contestant may be allowed to stand, 


First Assistant Secretary Chandler to the Comoe of the Seal 
Land Office, June 9, 1892, 


On the 3d day of March, 1891, Alvin A Wiltse made timber-culture 
entry for the NW. 4 of aoe. 9, T. 34 N., R. 26 W., Valentine land dis- 
trict, Nebraska, sind upon the Sayiient of fourteen dollars received 
from the local officers certificate No. 8525. 

On the 10th of June, 1891, you advised the local officers that said | 
entry 


is hereby held for cancellation for illegality, the timber-culture law having been re- 
pealed March 3, 1891, and the party had ab that time no right aecruing under said 


. law. 


| An appeal from such action on your pith brings the case to the De- 
partment. | - 

In his paper constituting his appeal, it is stated that Wiltse made his 
entry about one o’clock P. M., that prior to that time he had been to a 
great deal of trouble and expense in contesting said tract, and that 
after his entry and prior to receiving notice of your decinion he had . 


’ acted in good faith, and had broken. about twenty acres of said tract. 


He asks that his entry be reinstated and be allowed to remain intact. 

Of the entire good faith of the entryman in waking his application 
and his entry there is no question. He had coutested a prior entry and 
secured its cancellation, for the purpose of securing the land for himself, 
under the law there in fsrce, and up to the time of receiving notice of 
your decision of June 10, 1891, he car fully complied with the pro vis- 
ions of that law. 

On the day the entry was made, “an act to repeal tiinber- culture 
laws, and for other purposes” (26 Stat., 1095), was approved. In that 
act it was expressly provided 7 
that this repeal shall not affect any valid rights heretofore accrued or accruing 
under said laws, but all bona fide claims lawfully initiated before the passage of this 
act may be perfected upon due compliance with law, in the same manner, upon the 
sume terms and conditions, and snbject to the same limitations, forfeitures, and con- 
tests, as if this act had not been passed. 

The precise question presented by the case before me has never been | 
passed upon by the. Department, but I am of the opinion that Wiltse 
had valid rights acerued or accruing under the timber- euvEte uae | 
before the passage of the act of March 3, 1891. 

The Department has repeatedly held that where an entry or filing 
was made the same day that the map of a general railroad route was 


ow 
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a ‘filed and an. 1 ordér of withdrawal made thereon, that the entry or pre-_ 


“3 emption filing would except. the land each’ therein from the oe 


. tion of such withdrawal. 
In the case of the Northern Pacific Baitroad Goneatis v. Pagicos aia a 


Hopkins (2 L. D., 569), the withdrawal took effect August 13, 1870. - 
Parker made hoimestead entry the same day. It was held that as 


_. Parker entered the same day the withdrawal took effect, his entry must 


be regarded as the superior right, and that the land was thereby excluded. 
from. the withdrawal, and upon the subsequent cancellation of his entry, 
that the land covered thereby passed to the United States. In support 
of this position, the case of Saint Paul, Minneapolis and Manitoba 
R. BR. Co. v. Gjuve (9 C. L. O., 119), and the case of Talbert v. Northern 
Pacific R. R. Co. (2 Brainerd’s Legal Precedents, 321, are cited.. The — 
same doctrine was repeated in the case of the Northern Pacific R. B. 

bk OF Flaherty (8 L. D., 542). : 
_. Those were cases betwen madtviduals and corporations, while the 
case at bar is betweeu an individual and the government. Applying’. 
to this case the doctrine adopted and adhered to in those cited, and the — 

entry of Wiltse must be allowed to stand. His application and his - 

entry were acts performed by him in good faith, under the timber-culture _ 
law, prior to or simultaneously with the passage of the repealing act, 

and I think conferred upon him certain rights. These were “ acorned: 
or accruing” rights, lawfully initiated under laws in force prior to the | 
- passage of the act of March 3, 1891, and it was therein provided that: 


~ such rights “may be pertected upon due compliance with law, in the 


same manner, upon the same terms and conditions, and subject to the 
same limitations, forfeitures, and contests, as if this act had not passed.” 

In the case of August W. Hendrickson (13 L. D., 169), where a prior . 
entry had been successfully contested, but where the successful contest- 
ant did not apply to enter the land until the 10th of March, 1891, it was. 
held that his application came too late, and your decision re} jecting it was 
affirmed by the Department. | 

The facts in that case, however, differed from ‘those herein presented 
in a very essential particular. . There the application to enter was not. 
- made until several days after the passage of the repealing act of March 
3,1891, while in this case, the entry and. the repeal both occurred on 
ihe same day. 

In view of the decisions cited in the cases between individuals and 
- corporations, and of the provisions in the repealing act for the comple-. 
tion of accrued or accruing rights lawfully initiated under the timber- | 
culture law, and of the facts and. circumstances of this case, my con-_ 
clusion is that the entry of Wiltse was valid, that it should be allowed. 


— to-rem ain intact, and that upon the compliance with the law under which. 


- it was made, he should be permitted to perfect the same. The decision 
. appealed from is therefore set aside. _ | 
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SECOND HOMESTEAD ENTRY—ACT OF MARCH 2, 1889. 
JOHN LINDELL. 


Section 2, act of March 2, 1889, does not authorize a second entry, where the entry- 
man, prior to the passage of said act, has purchased the land covered by his first 
_ entry under the act of June 15, 1880. 


Hirst Assistant Secretary Chandler to the Commissioner of the nena 
Land Office, June 9, 1892. 


On the 30th of September, 1889, John Lindell made homestead entry 

for lots 3 and 4, and the 8.4 of the NW.4 of Sec. 5, T. 19 N., RB. 5 W., 
Kingfisher land district, Oklahoma Territory, which entry oe held for - 
cancellation by you on the 15th of J. anuary, 1891. The case is before - 
me upon an appeal from such decision by you. . : 
2 Your action inthe case was based upon the fact that the record in 
. your office showed that on the 7th of December, 1878, Lindell had made 
homestead entry for one hundred and sixty acres of land at Hays City 
(now Wa Keeney), Kansas, which. land was purchased on the 28th of 
July, 1885, under the act of June 15, 1880 (21 Stat., Mea and patent — 
issued June 6, 1888. 

Tu exolanation of this transaction, Lindell states in an affidavit which 
accompanies and forms part of his appeal, that he made entry for that 
land in good faith for the purpose of a home, and built thereon a good 
sod house, a stone stable fourteen feet square, with a shed of stone on 
one side ten feet in width; that he dug two wells, one sixty-eight and — 
the other seventy-five feet in depth, but obtained no water, striking a 
Shale rock which in that country indicates no water; that some of his 
neighbors bored to the depth of four hundred feet and found no water; — 
that he was compelled to abandon his wells and haul all his water two 
and a quarter miles; that he continued his residence upon the land two 
- years and two months, but was unable to secure any water, or raise any, 
crop, or even a garden, although he attempted to cultivate twenty-eight 
acres of the land; that finding it impossible to live on the land and . 

support his family, he abandoned it on the 3d of Februar y, 1881, and 
gave it up as lost; that he never returned to said land again to live on 
it, or to attempt ae cultivation, or even to see it; that about four years 
and five months after he had moved from the land and abandoned it for- 
ever, for the reasons stated, one HE, H. Barton offered him filty dollars 
for his improvements thereon, which offer he accepted; that he never 
made any attempt at any time to obtain title to the land, but he under- 


stands that a few days after purchasing such ERP ene Bar ton made 


cash entry for the same. 

He further makes oath that when he sold his impr svenents to Bar- 
ton, he signed a paper which he supposed simply authorized Barton to 
take possession of said improvements; that he did not intend to convey 
or attempt. to convey any interest in the land itself, as he claimed none, 
having abandoned the land and all claim thereto, several years before. 


: i? 
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7 Hie affidavit. i is corroborated by two. witnesses who declare. it to be 
true, of their own knowledge, and that they have no interest in the 


case. Lindell’s statements in this affidavit, that he only sold and ~~ 


- transferred his improvements to Barton, and that he never had the © - 


title to the land for a moment, are not borne out by the records of you 
office. | . 
It appears from said recor ds that Lindell made the regular Aicoi re- 


~ . quired under the act of June 15, 1880. In his proof he swore, among 


other things, “that he has not transferred, or attempted to transfer, | 


his homestead rights under said entry, nor assigned or attempted to — | 


assign, his right to receive the repayment of fees, or commissions and. 
excess of payments made thereon.” Said proof was sworn to before 
E. H. Barton, notary public, and corroborated by William W. McKeever — 
and F, M. Lauck; upon which a patent was issued to Lindell June 6,_ 
1888. Under these: circumstances, his affidavit filed in this 1 matter 
can not be accepted as true in so far as it attempts to contradict your 
records respecting his cash entry under the act of June 15,1880. That 
he made such cash entry under the act of June, 1880, is unquestionably 
true, and the only question reinaining is whether said cash entry bars 
his tight to make an entry under the act of 1889, a 

The right to make a second entry is accorded by section 2, act of 
March 2, 1889, to ““any person who has not heretore perfected title to’ 
a tract of land of which he has made entry under the homestead law.” ° 
Now on the record, as stated, Lindel! has: perfected title to a tract of 
land which he entered under the homestead law and that too, by virtue 
of a special privilege conierred by the act of 1880, upon persons who 
did not comply with the terms of the general onic oad act. . This 
special act. must be certainly considered a part of the homestead system ~ 
_. Martha A. Carter, 9 L. D., 604), and it can not, in ‘reason, be argued. 
that under the ne of 1889, fie right to make a second. entry extends to | 
one who has been permitted to perfect title in spite of previous non-— 
compliance with law while denying the same privilege to one who secures 
- title, after having complied with the law iu all respects. 

The Department, in the case of Joseph A. Nixon (13 L. D. 257), held 
that section 2, act of March 2, 1889, does not authorize a second home- 
- stead entry when the entryman, prior to the passage of said act, has. — 

- purchased the land covered by his first entry under the act of June 15, 
1880. No sufficient reason for any change in the holding in that case. 
is made to appear. The decision appealed from, is therefore affirmed. 


TIMBER AND STONE ACT LAND DEPARTMENT—ALIENATION. 
UNiTED STATES v. MILLER. — 

- The Commissioner of the General Land Office, acting under the direction of the Sec- 
retary of the Interior, is vested with general authority to determine whether 
entries allowed by the local officers are in fact made.in due accordance with 
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law; and this authority is in no wise abridged in the provisions aude by ae 
act of June 3, 1878, for the sale of timber and stone Jands. 3 


The phrase ‘“}hona fide purchaser” as used in said aetis not app eabte to a pur- 
chaser before patent. 


Secretary Noble to the Commissioner of the General Lend Office, June 
a 10, 1892. | 


By letter of February 7, 1890, you transmitted a petition of Charles 
Lewis, transferee and present claimant of the land involved in the case 
ot United States v. Charles C. Miller viz: lots 1, 2,3, and 4, Sec. 22, T. 
21 N., R. 2 E., Seattle land district, Washington. 
_ On March 16, 1883, Miller made entry for said land under the timber 
and stone land law act of June 3, 1878 (20 Stat., 89). On November 3, 

1885, said entry was held for encciann on the report of a ema | 
agent to the effect that “the land embraced therein was and is agricul- 
tural land” and that “said entry was made in the iuterest of George 
#H. Ryan of Tacoma, Washington Territory.” Afterwards upon the 
filing of affidavits by Miller and Ryan a hearing was ordered which re 
malted 4 in a decision by the local officers in favor of the claimant. That 

decision was reversed by your office and the entry held for cancellation. 
Upon appeal to this Department your office decision was affirmed upon 
the ground that the evidence showed “that the entry was not made by 
‘Miller in good faith to appropriate the land to his own exclusive use 
and benefit, but in the interest of Ryan.” A motion for review based 
upon the theory that said decision was contrary to the weight of evi- 
dence was denied. 

The petition now under consideration sets forth that the eHnote: 
a resident of the State of Iowa, while on a visit to Washington Terri- 
tory in July 1853, had his attention directed to the land in question 
and was advised by one B. McCrady to invest money in the purchase 
thereof from one George H. Ryan, who as he was informed, was its 
owner. That intending to make investments of that sort he examined 

said land and finally purchased it for the sum of $9000, which amount 
he has since that time paid in full. He further sets forth that 
at the time of his paying the $5,000 (1st payment) aforesaid, and up to that at eniah 
the Land Department began its action which ended in a forfeiture of the interest. 
acquired by Miller in his application, 1s well as for some time thereafter, the under- 
signed was not informed aud did not believe, and he had no reason to believe, that 
the said Charles C. Miller had not in all respects conformed his action in making ap- 
plication for the land in question,. to the statute and other regulations governing ° 


such cases; particularly, he had no information or notice that Miller had complicated 
himself in that respect with G. H. Ryan, as subsequently decided in the land OrnOe 


The prayer of this petition is couched in the following language :— 


Your petitioner shows that his connection with the land and payment of the $9,000 
and interest aforesaid, originated, and was conducted, with good faith towards the 
United States and all other persons; and therefore he prays that as a bona fide pur- 
chaser he may obtain the relief to which, as he submits he is entitled by the provi- 
- sions of the T. and S. Statute, section 2, last clause. 
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| This petition although it sets up frcts, the existence of eran and | 
-mnakes statements and allegations the trnth of which could in the very 
nature of things be kuown' to Lewis alone, is verified by one of his at- 
- torneys. This practice is not to be commended and although I have 
~ concluded to consider this petition upon its merits, it will hereafter be © 
insisted upon that petitions requiring verification shall: be verified by 
Some one in position to have and having a. per sonal knowledge of the 
facts alleged. ~ 

Section 2 of the ae of June 3, 1878, siatunihas the oath that is to be. 
made by applicants for land ander ‘his law, provides that aly person. 
who shall in making such oath swear falsely, shall be subject to the 
pains and penalties of perjury, and shall forfeit the money he may have 
paid for such lands and all right and title to the same, and by the last 
clause provides, “and aly grant or conveyance which he may have _ 
| made, except in the hands of bone fide pur chasers, shall be null and 
void.” | a 

‘It is str ongly ate that the rule as 3 to forfeitures under this act is nb | 

the same as that which obtains under the pre-emption -law. The posi-_ 
- tion taken upon this point is fairly presented 3 in the following quotation 
from the argument filed :-— 


It seems to be certain, however, that in applications under the timber and sioné on 
. ‘statute, something more than swearing to a matter merely not trne is required to ., 


warrant a forfeiture of the money and land. This is made plain by the provision | 
- that the false swearing which authorizes the forfeiture ‘is the very same which ren- 
ders the party subject to the pains of perjury; for if it he necessary for such subjec- 


tion that the swearing be corruptly false, so also is it for the forfeiture; * * *. 


It follows also. that inasmuch as for liability to the pains of perjury it is necessary 
_ that there should be a previous conviction by a jury, so also for thé forfeiture of . 
money and land imposed aus another conseqnence of such fact. 


This rule if it is to be adopted would apply as well to those cases 
_ where the original entryman still claims the land as to those where it 
is held bya transferee of such entryman; that is to say, the question 
of the rights of a bona fide purchaser does not enter into the discus- 
- Sion and determination upon this point in the case as a controling fac- — 
tor. It may be noted further that neither the question of the degree 
of criminality required to subject the eritryman to punishment nor the » 
' question of the forfeiture of the money paid for said land is now under 
consideration; the only question now here being as to the authority of 
: the proper aficers of this Department, prior to the issue of patent, to 
examine into all the facts and circumstances surrounding and connected. 
with an entry allowed by. the local officers under this law for the pur- 
pose of determining whether the entryman has shown such good faith. 
and compliance with the requirements of the law as to entitle him toa 7 
patent and if it be determined that he has not complied with the law — 
or has not acted in good faith to refuse to pass the entry to patent. 
Upon the Commissioner of the General Land Office, acting under the 


’ “dl “eecnon of the. Secretary of the Interior, the law has confered ‘Super- | 
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visory power over the action of the local officers in such matters and 
has imposed “all executive duties per taining to the surveying and sale | 
of the public lands of the United States or in anywise respecting such 
public lands.” Revised Statutes Sec. 453. 
- The duty thus imposed. necessarily carries with it ive HOneeE and 
authority to take such steps as nay be necessary to determine whether 
there has been a compliance in good faith with the provisions of the 
law under which title is sought and in case it be determined that there. 
has not been such compliance or that there has been an attempt, 
_ through fraud and false swearing to wrongfully procure title to the 
public land, or to avoid the provision of the law, to refuse to approve 
such claim for patent. The truth of this proposition as applied to the 
system of public land laws as a whole is well settled by a long line of 
decisions and in support thereof reference need be made only to the 
cases of Smith v. Custer et al., (8 L. D.; 269) and Travelers Insurance 
Company (9 L. D., 316), and the authorities ee to in those de- 
cisions, 7 
That this is the general rule is not, indeed, specifically denied by — 
this petitioner, but it is, in effect, claimed that the law under which 
the land here involved was purchased forms an exception to such 
general rule. To allow this claim would be to say that an entry under 
_ this. law when allowed by the local officers must. be ‘passed to patent — 
although it may be apparent to the officers charged with the supervis- 
ion of the actions of those officers and the proper execution of this law, 
that such entry was made in direct violation of the provisions of the | 
law, for the benefit of another amd was procured through fraud and 
false swearing. The issue of patent vesting. as it would legal title in 
the grantee would necessitate, on the part of the government, recourse 
to the courts for redress against such wrong-doing. To work such an 
exception to the general rule as would bring about this condition of 
affairs in the administration of the land laws or would abridge the 
authority of those officers of the government charged with the due 


administration of the land laws in a matter so necessary and essential | - 


to the proper execution of the duties imposed upon them, and the 
trusts confided to their care, would require the use of clear and 
explicit language such as would leave no doubt as to the intention of © 
Congress. No intention to make this act such an exception to the 
general rule is indicated by the language used, uor can J think it was _ 
intended there should be one rule for entries of this character and. 
another tor entries under the other laws providing for the disposal of 
the public lands. The provision of this law, that any person who shall 
swear falsely in the premises shall be subject to all the pains and pen- 
alties of perjury, does not add to, nor does it detract from the authority 
of the officers of the government charged with the execution of sneh 
law. It is clearly the duty of those officers to examine all applications 
for land under this law, and in those where it is found that the law has 
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: not cea complied swritiie or nee an attempt to fy audulently acquire title 
_- in defiance of the provision of said Jaw has been made to refuse to - 
‘approve such claims for patent. . This is what was done in the matter 


-. of Miller’s application, and the correctness of the findings of your office 


and this Department is not-now being questioned. The position taken’ 
_ by the petitioner upon this point in the case is 10t tenable and ean not — 
be sustained. | 

It is further contended that the phrase bone Jide pur chaser as used in 
this statute should be construed to include all “ such as have dealt with 
the applicant about the land honestly.” It is at the same time, how- 
ever, admitted that ordin arily that phrase does jot include one who has 
bought a mere equitable title. One of the well established rules to be 
followed in the construction of statutes is that words or phrases which 
have come to have a known Jegal import.are to be considered as hav- 
ing been used in their technical sense, unless it is apparent that it was 


 -intended they should have some SiGe meaning. The term ‘*‘bona fide 


purchaser” had, long before the passage of this law, come to have a. 
well-defined meaning as a legal term, and it did not in this meaning in- 
~ clude one who had bought merely an equitable title. Not only is this- 
J true, but it may properly be said to have attained a technical meaning 


as used 3 in the laws relating to the disposal of the public lands of the © . 
United States. As far back as 1841, Attorney-General Legare (3 Op.’ 


664), in considering the use of this sae in: the pre-emption law, said: — 


The assignee took only an equity, and he took it of course subject to all prior | 
equities. The patent, it is needless to say, is the only complete legal title under our 


land laws. But to protect a purchaser under the plea of a purchase for a valuable » | 


consideration, without notice, he must have a complete legal title. There must. 
have been, not a contract, but a conveyance —not a jus ad rem, but a jus in ve. 

The same position was taken by Justice Miller in the decision in the — 
case of Root v. Shields, rendered in November, 1868 (dl Woolworth’s 
Circuit Court Reports, 340). | 

In that case the vendees of Shields, a arsenate entryman, claimed 
7 protection as bona fide purchasers, and the court said :— 
| Until the issne of the patent, the title remained in the United States. Had this 

‘entry been valid, Shields would have taken only an equity. His grantees took only 
an équity. They did not acquire the legal title. And in order to establish in him- 
self the character of « bora fide purchaser, so as to be entitled to the protection of 
chancery, a party must show that in his pur chase, aud by the on rev eee to hin, 
_ he acquired the leg al title. a: 

This phrase, as used in the pre- enetian: law, had then, at the date of 
the enactment of the timber and stone law, received construction and 
had been by the proper authorities invested with a well-defined mean- 
‘ing and import. Congress must therefore in making use of this phrase 
‘in the later law relating to the same subject-matter, i. e., the disposal _ 
of the public lands, be held to have used it in the light of such con: 
struction aid to have intended. the same meaning as had attached to 
the phrase by such construction. 


1 “ : 
- : ' 
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As to the rulings of this Hevaninent and ofthe courts upon tie 
rights of a purchaser from a pre-emptor, before issue of patent, it is — 
only necessary to refer to the cases, hereinbefore cited, of Smith Vs 
Custer et al (8 L. D., 269), and Travelers Insurance Company (9 L. D., 
316), where this question was carefully considered, the authorities upon. 
the point referred to and the conclusion arrived at gieauly and deti- 
nitely stated. 
The arguments advanced in support of the position taken — this - 
Department in those cases are equally applicable to cases involving 
the same question under the statute now being considered. That the 
‘same rule obtains here as under the pre-emption law, is, in effect, held. 
in the case of Richardson v. Moore (10 L. D., 415). This same question 
was also presented in the case of United States 7. Allard et al., (14 L, 
D., 392), and was very carefully cousidered. The whole matter was 
quite fully discussed in the decision rendered in that case, the con- 
clusion then reached being that a purchaser before patent, of oue. 
claiming’ lands under the statute now under consideration is not to be 
considered a “bona fide purchaser” within the meaning of the term as 
used in said statute. This position is, in iny opinion, in perfect accord 
with both the letter and the spirit of the law, is in entire consonance 
with the general policy of our system of pan laws, and will therefore | 


be adhered to. . 
The prayer of the Denaenet oo must be and is hereby dented: 


\ . 


ABANDONED WI ILITVARY RESERV ATION. 
Fort SANDERS. | 


The act. of July 10, 1890, providing tor the disposal of certain abandoned military 
reservations in Wyoming repeals the provision in the act of July 5, 1884, which 
confers-a preferred right to purchase the land on which improvements are situ- 
ated upon the owners of such improvements, 


First Assistant Secretary Chandler to the Voiniiine: of the Bona al 
Land Office, June 10, 1892. | 


I am in receipt of your letter of the 3d instant in relation to the ap- 
 praisement of certain lands 1 in Fort Sanders military reser vation (aban- 
doned),. 

On March 26,1891 you held that one Vine could not paiece the 
NW¢ of the SW} of section sixteen within said abandoned reservation _ 
under the act of July 5, 1884 because tt was school land. On May 17, 
1892 this Department held that the land must be disposed of under the 
act providing for its sale, and that the tact that it proved to be in sec- 
tion sixteen when the survey was completed, did not atfect it, and that . 
Vine having purchased the buildings on the tract which he ‘sought to 
purchase, he would be allowed, upon appraisement. being made, to 
complete his purchase under the said act of 1884. | | 
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My attention, however, ‘has been called to ne act of Congress of . 


i" May 28, 1888 (2 Stat. , 153) which granted to Wyoming six hundred-and : 


forty acres of land in Fort Sanders (abandoned) military reservation, — 
as nearly as pr acticable in square form, for the purpose of enabling the — 
Territory (now State) to maintain a an hatchery. This act contains a— 
proviso: | BO | | : 
- That aeehnnes in this act poutine shall be coustrued to have the effect to impair 
the rights of any person in or to any portion of said land ac ure L under any law of 


the United States. 
Taking’ these two acts alone, Vine would have the right to purchase. 
the subdivision upon which his buildings stood, and the Stéte could 
Select the land adjoining.. But on July 10, 1890 (26 Stat., 227) Congress 
passed an act entitled “An act to provide for the disposal of certain 
abandoned military reservations in. Wyoming orOL YF and which 
provided: | 


~ That ali public lands now remaining undisposed of within the abandoned iia 
reservations in the Territory of Wyoming, knownas . . . . Fort Sanders and 
and. which are not otherwise ocenpied by or used for military purposes, are 
hereby made subject to disposal under the homestead law only. 


7 This act coutains four provisos: First, actual qualified settlers are 

given a preference right of entry; not exceeding one hundred and sixty | 

acres which shall include their respective improvements. 
Second, lands occupied for townsite purposes, and coal and mineral 


lands are excepted, and these are to be disposed | of under the laws . ; 


relating thereto respectively. 7 
| Third, “This act shall not apply to any subdivision of iad which 
Saba aen mayinclude adjoining lands to the amount of one hundred 
and sixty acres, on which any buildings or improvements of the United 
States are situated until the Secretary of the Interior, shall. so direct.” . 

Fourth, this act shall not be oe to amend or repeal the act ue 
May 28, 1888. 

In this case of James Vine (141 L.D. | 527) referred to in your letter, 
it appeared that he had purchased the buildings on a part of the Fort 
Sanders reservation prior to the passage of the act of 1884, and ‘his 
' case was covered by the clause of. the act relating to puildines: or im- 
provements which had theretofore been sold by the United States 
authorities, and the preference right of purchase at the appraised 
value, hen appraisement should be made, was given such owner of 
the puildiues. Congress, however, in the a of July 10, 1890, did not. | 

make this class of cases an Sxcepton to the operation of “tlie aon and I 


ain of opinion. that his right of purchase was taken away by fits act. 
- He will have, however, the right to make homestead entry for the land. 


as any other person, and if an actual qualified settler, will have the 
. -preference right of entry for one hundred. and sixty acres, including. 

- the tract upon which his buildings are situated, subject to the rights of | 
the State to select six hundred and forty acres, as that right was ex- | 
pressly reserved in the act last passed. : 
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So ach of the decision of May 1 1899, as held that Vine could pur- 
‘chase the land is recalled, but so ernchi as held that the land was not 
school land will remain in force. 


RAILROAD GRANT—PRE-EMPTION FILING—CONFLICTING GRANTS. 
MEISTER v, ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. ET AL. 


An expired pre-emption filing of record at the date when the grant becomes effective 
does not except the land covered thereby from the operation of the grant. | . 


The priority of right accorded the Northern Pacific Company, under its grant, as 
against the St. Paul, and Minneapolis company, in the decision of the Supreme ~ 
Court of the United States, 1389 U.8., 1, involved lands either within the place: 

_ limits of said grant or withiu the withdrawal on general route, and the disposi- 

. tion of indemnity lands, not withdrawn under said grant until after the rights 

of the other company attached, is not governed by said decision. 


Secretary Noble to ne Commissioner of the General Land Bee June 10,. 
1892, 


I have considered the appeal by Conrad Meister from your decision 
of April 28, 1890, affirming the decision of the local officers at St. Cloud 
Minnesota, rejecting his application to make homestead entry of the 8. 
4 of the NW. 4 of Section 1, T. 129 N. RB. 37 W., tendered November 
17, 1885. Said rejection by the local officers was based on the ground 
that said tract is within the ten miles (primary) limits of the St. Paul, 
Minneapolis and Manitoba, St. Vincent Extension Railway grant, the | 
line of which road was definitely located December 19, 1871, and be- 
cause said tract was selected on account of said vein October 38, | 
1879. 

Said land was offered at public. sale October 26, 1864. On J uly 8, 
1869, Garrett Cronk filed pre-emption dédlacatory. statement (No. 81) 
for said tract and others, alleging settlement July 5, 1869, ou never 
attempted to perfect title under said filing. 

You affirmed the decision of the local officers on the ground that 
Cronk’s filmg expired before the attachment of rights under said grant, 

and that said land therefore enured to said grant. 
On appeal to this Department, Meister alleges error in rejecting his 
application on such ground. Under the pre-emption law (Sec. 2264 of 
the Revised Statutes) it was necessary for Cronk, within twelve months 
atter the date of his settlement to ‘‘make the pr 508 affidavit, and pay- 
ment” required, and upon failure thereof said land became “ subject to 
the entry of any other purchaser.” Cronk never complied with this 
provision of the law. The twelve mouths from his settlement expired — 
July 5,1870, and said tract then became prima facie vacant public land, 
and subject to the grant of the company at the date of the definite loca- 
tion of its road on December 19, 1871, and must be held to have passed 
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‘under its grant in the ahcenee of any showing to the contrary.- North- 
ern Pacific R. R. Co., v. Stovenour (10 L. D. 645) Same v. Moling (1 - 
LL.D. 188). Such showing is attempted to be made by the Northern — 
Pacific R. R. Co. Said tract is within the thirty miles (indemnity).lim- 


its of the grant to the Northern Pacific Railroad Company, as fixed by 
the definite location of its line, but was not in said grant as indicated 


' by the. maps of general route filed in 1870. The indemnity lands of this 


grant were ordered withdrawn December 26,1871. This withdrawal 
was revoked August 15, 1887. This tract hae never been selected or 


applied for on account of said grant. In your decision you held that -., 


“the Northern Pacific Railroad Company cannot be regarded as a claim- 
ant for the land.” No appeal from your decision was taken by said - 
company, which was then party defendaut in this case, and said decision . 
became final as to said company.’ Since said decision,was made the 
case of the St. Paul and Pacific Railroad Company v. Northern Pacific 
Railroad Company (1389 U. 8.1) has been decided by the supreme court 
of the United States, Under these circumstances the attorney for the | 
. Northern Pacific Railroad Company, has filed a brief in your office 
which has been transmitted to this Department contending that under 
and by virtue of said supreme court decision the Northern Pacific Rail- 
road Company is entitled to said tract by the priority of its grant. ' 

_ ‘The fifth specification of error filed by Meister alleges error in your 
decision in not holding that “the grant to the said Northern Pacific 


‘Railroad Company, excepted said land from the operation of the grant 


to the St. Paul, Minneapolis and Manitoba Railway Company. : 

This question will therefore bé considered. The grant of lands to the 
Northern Pacific Railroad Company is in presenti (13 Stat. 365) and 
provides (Sec. 3) that the title to certain specific sections, constituting | 

the primary limits of said grant, shall. attach “at the time the line of 
said road is definitely fixed and a plat thereof filed in the office of the 
Commissioner of the General Land Office. 

In construing this grant the supreme court, in the above cited case, : 
says (page 5)— , 

The route not being at the time determined, the grant was in the nature of a float, 
and the title did not attach to any specific sections until they were capable of identi- 


7 fication; but when once identified the title attached to them as of the date of the 


erant, except as to such sections as were. specifically reserved. It is in this sense 


that the grant is termed one in presenti; that isto say, itis of that character as to 


lands within the terms of the grant, and not reserved from it at the time of the defi- 


~ . pite location of the route. 


And the court says (p. 8) that said company ‘ on the 21st of November, 
1871, filed in the office of the Commissioner of the General Land Office, 
' amap or plat of the line thus definitely fixed, approved by the Reute: . 

‘ tary of the Interior.” 

The court in that case awarded the lands tapolved to the Northern 

Pacific Railroad Company, which were either within the place limits of © 
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its grant or within the limits of. the withdrawal on general route of | 
October 12, 1870. 

But the lands involved in the pr esent case do not palong to either of. 
said classes, but are within the indemnity belt of said grant.which 
were not ordered withdrawn till December 26, 1871, which was subse- 
quent to the date (December 19, 1871) when the grant to the: St. Paul, 
Minneapolis and Manitoba Railway Company attached to said Jand.as 
already shown. The decision therefore in the case of the St. Paul and 
Pacific Railway Company v. Northern Pacific Railway Company, swpra, 
does not govern the present case. Northern Pacific Railway Company 
wv. Walters (13 L. D. 230, 235) Northern Pagitic eee ae v, 

Pettit (14 L. D. 591). 

The Northern Pacific Railroad Company has never selected these 
lands and it is well settled that no title vests in indemnity lands under 
erants of this character until selection is made. In Wisconsin Rail- 
way Company v. Price County 133 U. 8. 496, it is said “The approval 
of the Secretary was essential to the efficacy of the selections, and to 
give to the company any title to the lands selected.” The same doc- 
‘trine 1 is re-atfirmed in United States v, Missouri Railway aa U.S. 358, 
376). 

Your judgment is affir med. 


PRIVATE CLAIM—PRE-EMPTION SETTLEMENT. 
-HUNGERFORD v. BARNARD. 


One holding title, under a private land claimant, to a larger amount of land than he 
would be allowed to take under the pre-emption law, is not thereby deprived of 
the right to enter as a pre-emptor one hundred and sixty acres of such land when 
it is restored to settlement, if he is then an actual settler thereon. | 


First Assistant Seeretary Chandler to the Commissioner of the General 
Land Office, June 10, 1892. 


This appeal is filed by Thomas-J. Barnard from your decision of | 
March 18, 1891, rejecting his final proof, and holding for cancellation 
his declaratory statement for lots 1, 2, and 3 (south of Arkansas River), 
Sec. 10, and the W. 4 of the NH. 4, Ske: 15, T. 22. 8., R. 59 W., Pueblo, 
Colorado, so far as it relates to lots L and 2, in said section 10. 

The tracts in controversy, to wit: lots 1 and 2, in said section. 10, 
were formerly embraced within the limits of the ind reserved to sat. 
isfy the derivative claim of William Craig, under the Vigil St. Vrain 
grant, and were released from suspension, and restored to entry May 
— 19,1887, in pursuance of the letter of your office of March 29, 1887, which 
restored to settlement and entry all the lands within said limits, except 
the land awarded to Craig by the register and receiver, under the act 
of Webraary ay 1869, 15 uae 275. ) 
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Charles H. Hung aribed: who is a deiivative claimant under the Vigil 


St, Vrain grant through William Craig, filed pre-emption declaratory | | 


statement for said lots 1 and 2, of Sec. 10 Gout of Arkansas river), 
and lot 1 of the NE. 4and the N.4of the SEH. 4, Sec..15, T. 225., BR. 


_ 59 W., Pueblo, Colorado, alleging settlement December 1, ‘1865, 


Thomak J. Barnard filed declaratory statement ‘Adieu 30, 1887, for 
_ said lots 1 and 2 in said section, with other land, as her etofore stated, | 
not involved in this controversy, alleging settlement December. 13, 

1886, and offered final proof June 8, 1888, when Hungerford appeared : 
and. protested against the sebeptance of mio proof, so far as it affected 
the tracts in controversy. The local officers sustained said protest, 
which-was affirmed by your decision of March 18, 1889, rejecting Bar- 

nard’s proof, and holding for cancellation his declaratory statement, so — 


far as it relates to said lots 1 and 2. From your decision Barnard ap. is 
- pealed. 


Hungerford. went into possession of this tract-as a den vative: clain- 7 
ant under the Vigil St. Vrain — by deed from yrillsui orale made 


ar <-whieh ingly 7+ d.-the Tand anibraced 4 in his aos statement, 


which was within the exterior limits of said claims, until May 19, 1887, 
when it was restored to settlement and entry atter the adjustment of 
the claim of William Craig. | 
The proof shows clearly that Hungerford went into possession of 
said tracts in 1865, and has resided. thereon continuously ever since, © 
and, although his house was upon the NW. 4 of the SE. 74 of Sec. 15, 
yet itis shown by the testimony that he caltivated and impr oved fo 
some extent every part of the tract embraced in his filing. | 
It is urged by defendant that Hungerford’s occupation and improve- 
ment of his derivative claim, embracing over four hundred acres, did 
not “constitute a pre-emption segregation of said lots 1 and 2,” and 
that his residence on the SE. 4 of Sec. 15, in the absence of pre- emption 7 
notice, would only entitle nim : to the technical quarter section. 
- Barnard also insists that he was the first settler, and that Hunger- 
ford has not improved the tracts'in controversy in such manner as to © 
distinguish them as a pre-emption claim, but has improved land ad- 
joining the SH. 4 of Sec. 15—not embraced in his pre-emption claim—_ 
to a greater actont than he has improved lots 1 and 2. -He further 
contends that Hungerford is not entitled to carve a pre-emption from 
his derivative claim, while claiming under private title the ownership 
of from four hundred to five hundred acres, it being inhibited by sec- 
tion 2260 of the Revised Statutes. | 
‘The foregoing are substantially the errors complained of. ; 
The mere fact that Hungerford’s claim under his derivative title 
from, Craig embraced a greater quantity of land than he would be 


. ailowed to.take under the pre-emption law. would not deprive him of 


the right to take one hundred and sixty acres of said land as a pre- 
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— emption claim, if he was an actual settler upon said tract when it was 
_ restored to settlement and entry. Although his residence was on a 
different quarter section from the tract in controversy, yet his actual 


improvement of the different tracts embraced in his filing is sufficient — 


to cause his claim to attach to each of them, It is only where there is — 
no actual improvement on the legal subdivision claimed that the rule — 


applies, restricting him to the technical quarter on which the improve- 


ments are placed. 
Hungerford’s settlement commenced in 1865, and his filing was made . 


June 20, 1887, within three months after the land was restored to the - 


public domain. There is nothing in the record showing that he is 
disqualified from entering the tract as a pre-emption claim, and it be- 


jng clearly shown that he was the prior settler, your decision rejecting _ 


the proof of Barnard, as to lots 1 and 2 in said Sec. 10, and canceling 
his declaratory statement therefor, is affirmed. 


———t 


a- ee F 
wow ™~, 


TOWNSITE APPLICATION—SECTION 23 Avt oF MARCIT nee 1891. 


oor -4 a fttat? 


Fort PIERRE AND SourH PIERRE TOWNSITES, 


The party filing a townsite plat and application under section 2382 R. &., is the 
_ proper party to receive notice of action thereon, 

- The right accorded by section 22, act of March 3, 1891, to enter under the townsite 

law, the tract of land specified therein is limited to a single entry of said tract. 


Seoretars y Noble to the Commissioner of the General Land Office, June 11, 
1892. 7 


I have considered the case of the townsites of Fort Pierre and South 
_ Pierre, in the State of South Dakota. | 

‘Under the provisions of section 16 of the act of March 2 2, 1889 (25 
Stat., 893), a section of land located on the west bank of the Missouri 
| River, at the mouth of Bad River, was reserved for the benefit of the 
Dakota Central Railroad company. By section 22 of the act of March 
3,1891, entitled “ An act to repeal timber-culture laws, and for other 
purposes,” (26 Stat., 1095), it was provided that said land should “ be 


subject to entry, ander the townsite law only.” The tract in question | 


is designated as the mile square and is located on both sides of the Bad 
River; both tracts have been surveyed by the United States, that on 
the north side of the river contains 384.50 acres, and the tract on the 
south side contains 164,20 acres. 

Although situated within the limits of the Sioux indian reservation, 
it is asserted that the tract in question, especially north of the river, 
was occupied for townsite purposes as early as 1876, and that ib was 
surveyed and platted in 1883, 

On November 29, 1890, Wm. R. Ervin, mayor of the city of Fort Pierre, 
made townsite entry of the tract north of the river “ in trust for the use 


get 


a 
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anid benefit of the occupants of said: city of Fort Pierve u under the ‘pro- 


visions of sections 2387, 2388 and 2389, Revised Statutes. | | 
‘This entry was irregularly made. Tt embraced land outside of the 


_ “mile square” and excluded a small portion of said tract north of the 


river. By your letter of July 18, 1891, the entry was rejected. In said 
letter you state: | 


- In view of the foregoing and the fac& that said “mile square” has been specially 
surveyed into two tracts and that patents for the same, when issued, must describe 


—- the whole of said tracts according to the field notes of the special surveys thereof, I 


therefore suspend the Fort Pierre townsite entry and hereby direct that you require 
the mayor of said town to make new and correct publication of notice, townsite 
proof, and entry of the 384.50 acres of land north of Bad River and within the ‘‘mile | 
square.” 


On the 10th day of Mirai, 1891, there was filed in the office of the 
register of Stanley county, a plat of the townsite of South Pierre, which 
embraces that portion of the mile square south of Bad River, together 
with the application of H. P. Robie, who asserts that he acts for him- 
‘self and others to enter said tract as a townsite under the provisions of 
| sections 2382, 2383, 2384, 2385 and 2386, Revised Statutes. 7 

On March 23, 1891, a copy of this plat and application was trans- 
mitted to you by. be C. Flickinger with the following letter: | 

I send you by this mail a plat of the townsite of South Pierre to be filed in your 


_ office in compliance with section 2383, Revised Statutes, United States. I under- 
stand there are no filing fees, but if theré are, draw on me through the First National 


_ Bank of Pierre for the amount. 


Section 2382, Revised: Statutes, provides as follows: 


In-any case in which parties have already founded, or may hereafter desire to 
found, a.city or town on the public lands, it may be lawful for them to cause to be. 
filed with the recorder for the county in which the same is situated, a plat thereof, 
for not exceeding six hundred and forty acres, describing its exterior boundaries ac- 
cording to the icanar the public surveys, where such surveys have been executed; 

also giving the name of such city or town, and exhibiting the streets, squares, blocks, 
lots, and alleys, the size of the same, with measurements and area of each muuicipal 
a subdivision, the lots in-which shall each not exceed four thousand two hundred’ square Y 
‘ feet, with a statement of the extent and general character of the improvements; such 
map and statement to be verified under oath by the party acting for and in behalf of 
_ the persons proposing to establish such city or town; and within one month after 
such filing there shall be transmitted to’ tbe General Land Office a verified transcript 
of such map and statement, accompanied by the testimony of two witnesses that such 
city or town has been established j in good faith, and when the premises are within — 
the limits of an organized land-district, a.similar map and statement shall be filed 
with the register and receiver, and at any time after the filing of such map, state- 
ment, and testinony ‘In the General Land Office, it may be lawful for the President 
to cause the lots embraced within the limits of such city or town to be offered at pub- 
lic sale to the highest bidder, subject to a minimum of ten dollars for each lot; and 
such lots as may not be disposed of at public sale shall thereafter be liable to private 
entry at such minimum, or at such reasonable increase or dimimution thereafter as 
the Secretary: of the iiteriot may or der from time to time, after atleast three months’ 
‘notice, in view of the increase or decrease in the value of the municipal property. 

But any actual settler upon any one lot, as above provided, and upon any additional. 
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lot in which he may have substantial improvements, shall be entitled to prove upand 
purchase the same as a pre-emptor, at such minimum, at any time hetore the day 
fixed for the public sale. 

The plat filed failed to comply with the requirements of thelaw. It . 
did not exhibit Jots or alleys and did not give the size of the same, nei- 
ther was there a statement of the extent and general character of ae | 
improvements. 

‘By your letter of July 13, 1891, you rejected the npalicacion and the | 
plat and held that the entive tract was subject. ** to entry as a whole at 
such time as it can be shown that the population, business and munici- 
pal improvements thereon are in number and character sufficient to 
warrant the allowance of an entry thereof.” __ 

In his application, H. P. Robie swears that he and the persons for 
whom he acted. were the first settlers on said tract for townsite pur- 
poses. 

The records show that on July 20, 1891, the register at Pierre, gave 
¥, C. Flickinger personal notice of your decision of July 13, 1891, and 
on July 18,.1891, mailed a notice of said decision in a registered letter 
addressed to H. P. Robie, Fort Pierre, So. Dakota, the post-office near- 
est to the land in dispute. This letter was returned uncalled for. 

On Angust 1, 1891, Win. R. Ervin, mayor of Fort Pierre, published 
notice of his intention to make proof and entry of the entire tract em- 
braced in the “milesquare” for the use and benefit of the occupants 
of the land, under the provisions of section 2387, 2388 and 2389, Re- 
vised Statutes, said proof to be offered on September 19, 1891. On 
said day, before any evidence was taken, a protest was filed by J. B. 
Wolgemuth. In this protest Wolgemuth swore that he and some forty 
others made the first townsite settlement on the iand south of Bad 
River, and had the better right to the same, and protested against the 
contemplated entry of said tract by Ervin. The register of the land 
_ office at Pierre reports as follows: ae 

_ At the time that this protest was filed in this office, the parties offering the same 
were advised that they would be allowed during the hearing of the final proof of 
said city of Fort Pierre, to offer such testimony as they might have to support their 
alleged rights and would be allowed to cross-examine witnesses of said townsite as 
provided by the rules and decisions of the General Land Office. 

The record shows that counsel for the protestants was present at the 
hearing, that he took part in the examination of witnesses, filed ob- 
_ jections, etc., but he did not introduce any witnesses to sustain the 
claim asserted by the protestants. 

In the matter of the application of H. P. Robie to make the townsite. 
entry of South Pierre, it is clear that F. ©. Flickinger, who filed the. 
plat and application in your office, was tle proper party to receive 
notice of your decision. This notice was given him personally, muy no 

appeal was taken by him. ~ 
H. P. Robie swore that he and his associates, were the first. settlers 
on the land in dispute for townsite purposes, hence the notice of your 
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eso sent to him: at. the post- office nearest to the aad viz., Fort - 
Pierre, was pr operly sent, in-the absence of a statement by him piving 
his correct post-office address. No appeal was taken by him within the 
time allowed by the rules of practice. 
It appears from an affidavit filed by Robie, October 5, 1891, that at 
the time he filed the townsite application, 1] March 23, 1891, hé was an 
- actual resident of the city of Pierre, and resided there with his family, | 
— until August 3, 1891, when he moved away. He states that he and his 
co-settlers still claim said land and desire the said townsite of South 
Pierre established as prayed for under section 2382, Revised Statutes. 
_ His affidavit was made at Yankton, where it is alleged he is now re- 
- siding. 

On September 28, 1891, 2 B. Wolgemuth filed an appeal from your 
decision of July 13, 1891, rejecting the application of H. P. Robie ¢¢ al. 


He alleges that he was a party in interest, but his name does not ap- 


pear in the original application filed by Robie: 

The evidence shows that a portion at least, of the people who are 
actually residing on the tract south of Bad River, desire that the ‘land. 
should be entered as a townsite by W. R. Ervin, mayor, under the pro- 
visions of section 2387, Revised Statutes. Under such an entry the 
rights of all parties eould be maintained and protected. | | 

So far as those who claim under section 2382, are concerned, they 
were allowed full opportunity to submit evidence in support of any and 
all rights and claims asserted by them, but.they declined to submit any 
evidence, and there is no reason why a farther hearing should be or- 
dered. No appeal was properly filed from your decision of July 13, 


' 1891, and there is no reason why the supervisory authority of the De- 


partment should be exercised to consider the irregular appeal filed by 
Wolgemuth. Your decision Pojecune the pet and application as pre- 
sented was correct. 
In my opinion the spirit of the 22d section of the act of March 3, 1891,, 
before cited, contemplates but one entry of the tract in question ‘ ‘under 
_ the townsite law,” and I think the evidence clearly shows that a single 
entry is the desire of the majority of the people, and that their rights 
: will be best subser ved by such anentry. The areaof the tract reserved - 
is less than the number of acres which could be entered by the number | 
_of inhabitants occupying the same, under the townsite law. 
You have not passed upon the application of the mayor of Fort Pierre : 
to enter the entire tract under section 2387, Revised Statutes. 


The appeals from your decision secune the application of Robie | | 


etal. are dismissed, and the application to enter under section 2387, — 
‘Revised Statutes, 1 is returned for such acon. as may be proper in the 


a? premises, 
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TIMBER CULTURE ENTRY-AMENDMENT—SECOND ENTRY. 
CHARLES A. VINCENT. 


A timber culture application for land not intended to be entered originally can not 
be allowed as an amendment, and the repeal of the timber culture act precludes 
the allowance of a second entry embracing said land. 


ier st Assistant Secretary Chandler to the Commissioner of the General 
Land Office, June 11, 1892. 


Charles A. Vincent appeals from your decision of June 4, 1891, deny- 
ing his app ioenen to amend his timber-culture entry for N. § of NE. 4 
and N. $ of NW. 4, Sec. 5, T. 21 N., BR. 41 W.; Alliance land district, 
Nebraska, to embrace thie S. 4 of NE, 4 and W. $ of SH. 4, Sec. 4, of 
said town and range. 

The record shows that on J uly 14, 1890, he made application for a 
timber-culture entry for the first above described tract, which was ac- 
cepted by the local officers and the proper papers issued; that on May 
18, 1891, he was advised by the local officers that his entry was in con- | 
flict with a prior entry for the same tracts in the name of Sarah L. Lots- 
peich; that he filed petition in your office asking to be allowed to 
amend his entry to embrace the last above described tract, which you 
denied and Vincent appeals. | 

The local officers state that the entry of Lotspeich was received in 
the local office by Mr. Windsor, a clerk, who on that day was taken sick 
and failed to record the entry and therefore, when the Vincent applica- 
tion was presented, there being no adverse claim of record, the entry 
was allowed. Both local officers recommended the amendment asked for. 

It does not appear in this case that at the date of making his timber- — 
culture application, Vincent intended to enter the tracts he now seeks 
to have his entry amended to, but that this was an afterthought when 
he learned that the land he applied for was covered by a prior entry. 
An application for land not intended to have been embraced within the 
original application can not be properly allowed as an amendment. 
Goist v. Bottum (5 L. D., 643); Christoph Nitschka (7 L. D., 155). 
Furthermore as the timber-culture law was repealed by the act of © 
March 3, 1891 (26 Stat., 1095), the appellant can not now be allowed to 
make another timber-culture entry. , | 

Your decision is affirmed. _ 


2 
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COAL LAND~DISCOVERY—DECLARATORY STATEMENT—TRANS- 
| FERREE. BG 


_ McGILLICUDDY ET AL. v, TOMPKINS ET AL. 


~~ A coal declaratory statement under section 2349 R.'8. , is void, if, prior thereto, no 


discovery of coal has beeu made on the land covered thereby. 


An application to purchase coal land cannot be allowed, where it appears to be made — 


in the interest of another who has already exhausted his rights under the law 
. authorizing the sale of such pind. : a & | 


Recreir: y Noble to the Commissioner of the oer Land Office, June 
14, 1892. 


| This record involves the validity of the applic ation by William H. 
Tompkins and Lyman Lamb to purchase, as coal land, under the act of © 


March 3,1873 (17 Stat., 607), certain described tracts aggregating 306.68 


ACES, located within. the municipal limits of Rapid City, South Dakota. 
The township plat was filed February 18, 1880, and as stated by your 


office, the land in question was returned as agricultural. 


On February 23,1888, said applicants filed in the land office at Rapid 
City a coal declar: story statement for the N. $ of NW.4, the N.4 of 
NE. 4; the SE. 4 of NE. 4 and lots 1, 2, and 3, Sec. 36, T. 2.N., R.7 E., 
excepting “ Hine: portion of the NW. bof said Sec.36, . 2... ising 


- within the exterior north DOMECAEY, line of the original townsite of 


Rapid City. ” 
The applicants. alleged that they had been in joint possession of said 


_ tracts since February 20, 1888; that. they had “located and opened a 


valuable mine of coal thereon;” that they were developing said coal 
land, and mines; that they had expended fifty dollars in labor and im- 
provements, and that said improvements consisted of a shaft house, and 


— Shaft fotit feet square and twelve feet meen “sunk in the ground above 


the body or vein of coal.” : 

On February 28, 1888, the local. office rejected said ‘filin as for the 
reason that by cco 1946 Revised Statutes, U. S., sections sixteen’ 
and thirty-six are reserved for school purposes in Dakota.” The appli- 


cants appealed, whereupon your office by letter dated August 21, 1888, 


reversed said action, returned said fiting and accompanying papers, 


. directed the same to be filed, and remitted any objections to entry by 
applicants to such time as they may undertake to “prove up and en- ~ 

ter.” Thereupon, August 28, 1889, the applicants filed the pending | 

~ application (“ affidavit at. purchase ”) wherein they claimed the right 


under the act of 1873, supra, to purchase the N.4of NW.4the N.4 of NE. 


4 and lots 1, 2, and 3, of said section 36, and alleged that they had ex- | 


pended in developing coal mines on said tract, in labor and improve- — 


~ ments the sum of $8650; that such improvements comprised ‘machinery, 


drills, steam engines, etc., $6650; expense of operating said machinery, 
fuel, water supply, laborers’ wages in sinking a hole to the depth of 
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7584 feet, $2000;” that they were in actual possession of said inines 
and that they ‘make the entry for our (their) joint use and benefit and 
not directly or indirectly for the use or benefit of any other party.” 

On the same day, August 28, 1889, protests agaiust said application 
were filed by the judiciary ares of the Board of Edneation of. 
Rapid City, and V. P. MeGillyeuddy and others. 

These protests set out in effect that the land was not sho Wh to be of 
the character contemplated by the act of 1873, supra, and that it was 
much more valuable for municipal purposes than for coal. 

Thereupon a hearing, at which the parties appeared with counsel, was 
— commenced before the local officers, October 3, and proceeded with upou 
different days until November 14, 1889, when it was concluded. 

By their joint decision the register and receiver rejected said appli- 
cation for the reason that the land was not sufficiently developed nor 
satisfactorily shown to be valuable for coal, and for the further reason 
that. by a written contract the applicants, for specified considerations, | 
had agreed to transfer after eutry or patent, a certain interest in the 
land to one M. EH. Day, who had exhausted his right of coal entry. 

The applicants appealed, whereupon your office by decision of May 
26, 1890, affirming the action below, found the land “ more valuable for 
gore al and municipal purposes than for mining purposes of any 
kind,” and also that the pending application should by reason of said 
agreement be dismissed as defective “irrespective of the question of 
the character of the land.” | 

The applicants have taken an appeal from this decision and in sup- 
port thereof counsel have been heard orally and upon brief. Counsel - 
for protestants have in like manner been heard in opposition to said 
appeal. 

By the act of February 22, 1889, (25 Stat. 676), sections sixteen and 
thirty-six were, upon her admission into the Union, granted to the 
State of South Dakota, and by its terms mineral land was excepted 
from said grant. The aan State was so admitted by the President's 
proclamation of November 2, 1889. | 

The applicants’ case, ther efore, proceeds upon the theory that.the 
lancl was prior to the State's admission, shown to be valuable for coal, 
and that being thus reserved from the grant it was manent to coal 
entry. 

The land contained no outcropping or other surface indications of 
coal and none was discovered in the shaft described in the applicants’. 
filing. Said filing was therefore properly found void by the local and 
your office, Section 2349 R. S. 

The applicants’ contention that the land was proved to be valuable | 
for coal is based upon testimony showing the results of two borings 
made thereon with a diamond drill. 

The first of said borings was begun in May, 1889, at about the center 
of the NW. +4 of said section 36, and continued antl July following, 
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when at a depth of about 7 50 feet: the “drill core” disclosed a vein of 
‘bituminous coal some thirty-four inches in width. - The second boring 
was then made at thecenter of the NE.4of said section 06, where atadepth 
of 780 feet, alike “core” showing a vein of about thirty-six inches, 
_ was obtained in September, 1889. Cores of coal said to have come from 
said borings, cores showing other strata therein and different samples 
of coal aud lignite are filed as exhibits in the case. Expert and other 
testimony tending to show that the coal-cores filed as stated did not in 
fact come from said land, was introduced by the protestants. _ | 

. The finding by the al and your office, touching the character of 
‘the land, and the sufficiency of the improvement thereof, was to the 
effect dist the said borings, which constituted the sole development 
claimed by the applicants, were insufficient to prove the land valuable 
for coal or to warrant the entry applied for. Act of March 3, 1873, 17 
Stat., 607, Sections 2347-8 Revised Statutes. | 

The Sipcine allegations contained in the pending sapped set out in 
substance that your office erred in the finding thus outlined. 
. It will be unnecessary, however, for me to determine whether or not 
the land is “coal land” and liable as such to purchase under section 


“ 2347, supra, or whether or not the applicants by said boring have 


at snened and improved” thereon such ‘coal mine or mines” as would 
| entitle them to entry under the act of 1873, supra, Sees. pee and 2349 

| iii ‘thie appeal here it is fur ther alleged, that “the evidence given” | 

did not warrant your office in rejecting. the pending applications, and — 


- also that your said decision was “against” both the evidence and the 


law. But aside from these general statements, your finding, that the 
applicants had in fact made the said ag reement with Day, is not as- 
sailed. | 
_, The said agreement is not in the record as the applicants at the trial, 

refused to produce it in evidence. | 
The testimony, however, shows that such steeciant was made i in the 
winter of 1888 and 1889; that it was in force up to and at the time of | 
trial; that it was in ee and that by its terms the applicants agreed. 
to transfer, after entry or patent, a certain interest in the land to Day, 
. in consideration of his exploration thereof. 

The improvements (drill, engine, boring etc), described anc. claimed 
by the applicants were in pursuance of said agreement, placed on the » 
land by Day. Day, in-like manner, supplied the labor mad paid the ex- 
penses attending said borings, ahh were done under the personal 
_ Supervision of a foreman employed by him.. And the drill, engine, ete., 

used in said boring thereafter coutinued to be his proper ty. um 

The applicants urge, however, that as said agreement was not made 
until long after and without Day’s knowledge of their filing, it was sim- 
ply an assignment of their right:to purchase under See.-37 of the cir- 


‘ 
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cular regulating the sale of coal land, approved July 31, 1882 (1 L. D.,. 
687). Sec. 37, supra, provides that : | 

Assignments of the right to purchase will be recognized when properly executed. 
Proof and payment must be made, however, within the prescribed period, which 
dates from the first day of the possession of the assignor who initiated the claim. 
But said section does not authorize such assignment to be made to one 
who has exhausted the right of purchase under the act of 1873, supra, 
aud to thus defeat the manifest purpose of that act by giving such 
person the benefit of more than one coal entry. Such assignment could : 
not, therefore be recognized as “properly executed ” within the mean- 
ing of section 37, supra. 

When the qaplioants filed the pending application nee were, to the 
extent of said agreement acting as agents for Day. Consequently, the 
entry now sought could not be, as alleged, for their sole use and benefit. 

Day testifies that in 1881, he made a coal entry for land in Charles 
Mix county, Dakota. If, therefore, the entry now asked for be allowed, 
Day for all practical purposes will have exercised a second time theright _ 
to purchase goverument coal land. This would be clearly at variance 
with the act of 1873, supra, which authorizes “only one entry by the 
same person or ieee ion of persons.” Sec. 2350 Revised Statutes; 
‘Northern Pacifie Coal Company. (7 L. D., 422). 

To allow the pending application would: therefore, be in substance to 
authorize ap entry in contravention of said statutory provision. It fol- | 
lows, I think, that for this reason the said application should be rejected 
as eval: | 

The judg ment appealed from is accordingly hereby affirmed. 


DESERT LAND APPLICATION—ACT OF AUGUST 80, 1890, 
LARRY LARSSON. 


An application to enter desert land that is included within the existing desert entry 
of another is not a claim protected by the statute of August 30, 1890, and on the 
subsequent cancellation of said entry the limitation in acreage, imposed by said 
act, will restrict the applicant to three hundred and twenty acres. 


First Assistant Secretary Chandler to the Commissioner ou the General 
Land Office, June 14, 1892. | 


On March 24, 1890, Larry Larsson made application to enter the S. 4 
and lots 1 and 2, and the unsurveyed part of section 23, T. 5 N. R. 36 
E., at Blackfoot, Idaho, which was rejected because in conflict with 
prior desert land entry No. 660 for the same tract made by William B. 
Norway January 18, 1887, which was canceled March 3, 1891. On_ 
March 20, 1891, Larsson was permitted to file his application No. 1478, 
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~ for said: tract, containing Six hundred and forty acres, and sartificate. 


issued. By your letter of September 7, 1891, you held inter alia that: 


| The application of Larsson, being for land not subject to entry at the time it was 
- made, was without force, and as the act of August 30, 1890, restricts the amount of 
. land to which any person can acquire title to three hundred and tweuty acres, you 
will advise claimant that nee is allowed to elect that portion of his.land he desires to 
retain. 


From this ecuion an appeal has been taken to this Department, It 
is contended that said application, when received March 20, 1891, re-. 
- Jated back to March 3, 1890, when it was originally tendered, and there- 
fore was not affected. by the act of August 30, 1890 (26 Stat., 371, 391). 

This contention. cannot be sustained. The said act only protects 
‘all entries madé or claims initiated in good faith,” and the original | 
application, when offered, was rejected, and the mere offering of said. 
application was neither an “entry” or “a claim initiated” within the 
meaning ot those terms asused in said act. Said application must date 
from March 20, 1891, and cannot relate back as claimed. _ Selway V.- 
- Flynn (6 L, D., 541). 

When the ori ietnal application was made the land was segregated by 
the desert land entry of Norway. Jefferson v. Winter (5 L. D., 694). 

- When Norway’s entry was canceled on March 3, 1891, the land then 
7 ‘became open to entry as vacant public land, but the see of August 30, 
1890, had then gone into operation and postrioted the quantity of lane 


= that could be embraced in one entry to three hundred and twenty. 


acres, hence when Larsson renewed his application on March 20, 1891, 
he could not lawfully enter a greater quantity than that named in the 
act. — ; 
oe judgment is affirmed. 
APPLICATION FOR SURVEY-SHALLOW MEANDERED LAKE. 
| PRUSZYNSKI vy. WINONA AND St. PETER R. R. Co. 


The government having disposed of the lands bordering on a shallow meandered. 
lake has no jurisdiction to entertain an application for the survey of tracts lying 
between the meander and water lines, as suck lands now belong to the owners 

of the adjacent lands. 


Secretary Noble to the Commissioner of the General Land. ee dite 14, 
1892. 


i have considered the case of Martin eas v. The Winona and | 
St. Peter Railroad Company, as presented by the appeal of the former | 
from your decision of August 21, 1890. In your letter of that date to 
the local officers of the land office at Marshall, Minnesota, the facts of 
~ the case and the grounds of your judgment, are detailed as follows, to 
wit: | - a . ae , 
‘The official plat of survey relating to township 112 N., range 45 Ww. , dth principal 
_Ineridian,, was approved in February, 1872. Upon it appears a meandered lake, cov-. 

ering 129.75 acres in the § 4 section 15, and 67.87 acres in the SE section 16. . . 
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There is nothing upon the official records to indicate that a settlement claim of 
any kind, for any part of either of the sections mentioned, was ever made or asserted 
prior to that hereinafter considered. | 

The odd-numbered section came within the 10-mile (granted) limits of the Winona 
and St. Peter Railroad under act of March 3, 1865 (13 U.S., Stat., 526). A map show- 

ing the proposed line of said road opposite this land was received in this office Feb- - 
ruary 23, 1867, and by letter of August 15, 1867,. the register and receiver were 
directed to withdraw the odd sections falling within the limits of said grant, along 
the part of said line shown by said map, upon the receipt at their office of the plats 
of survey. The precise date when the plat of the township described was filed in 
the local land office is unknown, but the report of. the surveyor general of Minne- 
sota, for the year 1872, shows that it was transmitted to the register and receiver 
{at Redwood Falls) with bis letter of May 4, 1872, and it was, no doubt, recéived a 
few days later. — 

August 26, 1872, the Winoua and St. Peter Railroad Coinpany listed or selected 
“all” of section 15, 112 N.;°45 W. A map showing the definite location of the line 
of road opposite said land was filed, and accepted by tle Secretary of the Interior, 
— June 9, 1873, and on June 24, 1873, “all” of said section (510.25 acres) was certified 
on account of said railroad grant, The area of said section given in the list of certi- 
fication corresponds precisely with the area of that portion of the section lying out- 
pide of the lake as shown by the plat of survey. : 

With a letter from your office dated September 13, 1889, was received a petition, 
by Martin Pruszynski, alleging that the waters of the lake above referred to had 
receded from, if in fact. they ever covered, the portion of section 15 within the 
' meander lines; that he erected a house upon the tract included in said lines in 1886, 
the same being located at or near the center of the SW 4 of said section; that he had 
resided in said house with his family continuously ever since, had cultivated and 
otherwise improved a considerable portion of said land, and asking that the tract 
within the lines of meander might be surveyed or platted, so that he might make 
entry for the same. The prayer of the petitioner was denied by decision of Septem- 
ber 20, 1889, and. said decision was adhered to 1pon motion for review. An appeal 
from this action was filed, and subsequently withdrawn to enable this office to further 

consider the case, certain allegations of facts, uot before considered, having been. 
mace in connection with the appeal. It was deemed advisable, upou reconsideration, 
to authorize a hearing in the matter, and such action was‘taken by letter of Janu- 
ary 18, 1890. The record of the hearing, received with your letter of May 16, 1890, 
is before me. . | | 

There is nothing in the record, nor in the letter of transmittal, to show who or 
what parties were cited to appear at the hearing. It is shown, however, that Sam- 
uel McPhaill, an attorney, residing at Taunton, Lincoln county, Minnesota (in which 

county the Jand in controversy -lies), informed you, by letter of Febrnary 6, 1890, 
that John Swenson, John Krouk, and Walen Semmon were claimants to said ‘‘mean- 
dered land”, and requested information relative to the character of claim asserted 
by Pruszynski; that on the day of hearing (Marcel 3, 1890) Pruszynski, with coun- 
sel and witnesses, appeared, and the Winona and St. Peter Railroad Company was 

. represented by attorney. 

The evidence submitted in behalf of Pruszynski consists of his own testimony and 
that of Ole Siverson, William G. Meenie and Martin Frieske, and a diagram show. 
ing, approximately,. the location of the ‘ ‘meandered land,” and the position of Prus- 
zyuski’s house and improvements. 
en. * + a | oe : x o 
It is contended by Pruszynski that the railway company, ‘‘having sclected the 

section by the original survey of the government, acquiesced in and accepted the 
same,” is not a party in interest, and not entitled to recognition in this proceeding. 

_ It being admitted, and, in fact, proved by the petitioner’s own wituesses, that the 
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‘land was never covered by a permanent natural lake, and that, even if it was so 
covered at date of survey, said lake had disappeared prior to the definite location of 
the line of road, the contention referred to must be based upon the theory that the 

_. subsistence of the meander line upon the plat of survey at the date of the definite 

location excepted the land within the meander from the operation of the railroad 
grant; or the petitioner must be under the impression that the grantee acquires 
right ib such lands only as are described specifically by subdivisions or pars of sec- 
tions in its lists of designation or selection. | 

The act of March 8, 1857 (11 U.S. Stat., 195), to which the act of March 3, 1865, is: 
supplementary or aipeuiater yy describes the lands granted in aid of the construction 
of the railroad mentioned as ‘‘ every alternate section designated by odd numbers,” 
within a distance or width specified on each side of the line of road; and the section - 
of which this land forms a part is an odd-numbered one within the limits prescribed 
by the acts. The lands excepted from the grant, by the language of the statute, 
are those found to have been sold, or to which the right of pre-enrption had attached, 
at the date of the definite location of the line of the road, and such as might at that 

_ time be reserved by competent authority for any purpose. Assuming that it was 

the interition of Congress to save the rights of all settlers upon lands coming within 
the limits of the grant, the department and the courts have held homestead (as well 

a8 pre-emption) slainis to have been excepted. = 

‘The right of the grantee attached to all lands within ihe veented limits, subject 

to the operation of the grant, wpon the definite location of its Ime opposite the same. 

No right can be acquired by listing or selecting lands not legally subject to the grant, 

_ and a failure to list or select lands to which the right-has legally attached does not 

affect the grantee’s right to the same. Van Wyck v. Knevals, 106 U. 8., 360; St. . 
Paul and Sioux City Railway v. Winona and St. Peter aay, 112 U. S., 720; Kan- : 
sas Pacific Ry, Co. v. Dunmeyer, 113 U.S., 629. te 
All of the corner and quarter-section posts, pertaining to-said secttons were set at 
the time the survey was made, and no further surveying or platting are necessary 
for the identification of the smallest sub-division of said section. I am, therefore, of 
the opinion that, whatever may have been the actual area of the land embraced 
within the boundary lines of section 15, at the date of survey or definite location of 
the railway line, the rights of the grantee attached to all of it. 
The prayer of the petitioner, Pruszynslki, is therefore denied. 


An appeal now brings the case before me. 
‘Section 7 of the act of March 3, 1865, provides,— 


, That as soon as the governor of the said State of Minnesota shall file or cause to be 
filed with the Secretary of the Interior, maps designating the routes of said road and 
branches, then it shall be the duty of the Secretary of the Interior to withdraw from 
market the lands embraced within the provisions of this act. 


These lands included “ every alternate section of land ics by 
odd numbers, ” for ten sections in width on each side of said road. It 
appears that the map of definite location of said road was filed with the 
Secretary of the Interior June 9, 1873; and that on June 24, 1873, “all” 
of said section 15 (510.25 acres) was certified on account of said grant. 

Itis contended bx the applicant that as this area (510.25 acres) does 
not embrace the land within the meander line of the lake, that such land. 
did not pass by the grant to the railroad company, but is public land, — 
and that it was error to reject his application to have said land sur- 


veyed and platted, so that it might be SUnJeeR to his application to en- 
ter the same. 
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‘The plat of the survey of this township shows a meandered lake cov-. 
ering portions of sections 15 and 16, and the contiguous land, forming | 
the rim of the lake, has been disposed of by the United States under 
the survey as made. 

I deem it unnecessary therefore to consider the aaeeton raised as to 
the correctness of the survey in the matter of the representation of the 


lake. 
All of section 15, without the meandered lines, has been certified on 


account of the railzoad grant. That within section 16, and without the 


meandered lines, passed to the State as school lands upon its identifi- 
cation by the survey. Itis now shown that the lake, as to lands in 
section 15, has disappeared, or dried up, if itever existed, and towards. 

said lands the petition is directed, seeking to have them Nee and. 
disposed of by the government as other. public lands. 

As thus presented, this case is similar to that arising upon the appr 
cation by John P. Hoel, 13 L. D., 588, for the survey and entry of cer- 
tain tracts lying within the meandered lines of a lake in the Rapids 
City land district, South Dakota. 

- There it was held, under the authority of Hardin ¢ v. Jordan (140 U. 

8., 371), — 

that non-navigable inland lakes and ponds, where the publie survey shows the same 
meandered, and the fact appears that the contiguous lands or lots have been disposed 
of by the government, that the land covered by such lakes and within the meandered 
lines does not belong to the government, but to the adjoining proprietors, under the 
common law right of riparian ownership. The government has no jurisdiction over 
such lands, and, therefore, no power to dispose of them. 

The present tract lies within the State of Minnesota, and there can 
be no doubt but that the common law doctrine as to to the rights of 
owners of land on non-navigable lakes and ponds prevailin said State. 
The proprietors of the land on the rim of this lake own that within the 
meandered line of the lake according to their several interests. 

I deem it unnecessary, therefore, to determine to whom any particu- 
lar portion of the lake bed belongs, but deny the application for the 
survey of the lake bed, for the reason that the lands involved are not 
public lands, and that the United States has no jurisdiction over the | 
same. | | | | 
Your decision is affirmed. 
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MINING CLAIM—ADVERSE PROCEEDINGS—JUDICIAL ORDER. 
APPLE BLossom PLACER v. Cora LEE LODE. 


A decree of the court in adverse proceedings determines the right of possession as 
between the parties but does not deprive the Land Department of the requisite 
authority to ascertain whether there has been due compliance with law, and the 
land is of the character claimed by the mineral applicant. . 

A judgment of a court that placer ground may be entered as a lode, or that known 
lodes may be entered as placer ground, subject only to the right of thé lode 
claimants to the possession of veins beneath the surface, is in conflict with the 

~ mineral laws and will not pe held ag conclusive upon uae Department. 


3 Seoretary Noble to the Opinion ne: of the Cone al Land Office, oe 7 
: — 14, 1892. er 


The ‘Apple Blossom placer entry No. 211 was located Scandi 29, 
1887, and patent applied for March 26, 1888, by Charles W. Miller and 
Albert Smith, Glenwood Springs, Col. 
_ The Cora Lee and Ellen Sherwood lodes were located Mar ch 12, and 
_ the B. and M. and Little Maud lodes were located April 5, 1884, upon 
all of which patent was applied for September 18, and entry made 
December 21, 1888, by H. W. Pierson, R. G. Carlisle, W. C. Pnglishy 
Alice Anderson: Edward W. Burkhardt and Julius Berg. 
On May 28,1888, the above lode claimants filed adverse claims against 
the placer. slau. alleging a conflict to the extent of 17 404 acres. Suit 
was thereupon instituted in the district court of Pitkin eonnnys June 


> 26, 1888. 


The placer applicants also filed an adverse claim and a against 
issuing patent for said lode ciaims. 

~ Qn December 21, 1888, a copy of the judgment roll in the adverse 
proceedings saainet the placer claim was filed in the case of the lode 
claims, and on December 27, 1888, a like copy of said judgment roll was _ 
-° filed in the adverse proceedings against the lode claims. | 
As shown by these judgment rors it is declared by the court that 
the lode claimants. 


are the owners of and entitled to fie possession of that portion of the premises in 
controversy described as follows: The Cora Lee, Little Maud, Ella Sherwood -and B. 
‘and M. lodes or veins throughout their entire length across the Apple Blossom 


_ Placer, described in the adverse claim and claimant together with surface area 


 deseribed as follows, but excluding the grounds hereinafter described as belonging 
to the defendants. (Placer claimants). a te 
The judgment then describes by metes and bounds the land found to 
belong to the lode- claimants. te 
Said judgment further declares that the ietndants (placer claimants) © 
‘are the owners and entitled to the possession of that portion of the 
premises in controversy described by metes and bounds as follows: but 
excluding therefrom the lodes or veins above named but not excluding 
surface ground except as described.” 
14561—voL 14-—41 
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“Then follows a description of the land eieuea to the placer claim- 
ants which is part of the land awarded tothe lode claimants. | | 

The judgment then concludes as follows: 

It is therefore considered, ordered and adjudged by the court, that the pl aintifis: 
do have and recover from the defendants the Cora Lee, Ella 3 Sherwood, Little Maud 
and B. and M. lodes or veins above described together with the surface area belong- 
ing to the plaintiff (lode claimants); as above found and described and that the de- 
fendants (placer claimants) do have and recover from the plaintiffs, that portion of 
the premises belonging to them as above found and above described. 


Following this judgment the lode claimants were allowed to. make 
entry for the lands found by the court to belong to them and the placer 
claimants were allowed to make entry for the lands found by the court 
to belong to them. 

On May 18, 1891, you considered the case and held for cancellation 
so much of the placer entry as conflicted with the location of the lodes 
following the judgment of the court awarding a part of said territory 
in conflict to the placer claimants. 

~ You state that “‘ Notwithstanding the award of the court in the ad- 
verse proceedings and the assent of the parties litigant thereto, in view 
of the fact, as virtually shown by the judgment record, that the veins 
or lodes do exist “ throughout their entire length across the Apple Blos- 

son Placer.” This office cannot under all the facts in the case allow a 
patent to be issued for the placer, including as it does, “known veins 
or lodes.” | | 

The claimants of the Apple Blossom 1 Placer have appeared from your | 
judgment to this. Department. 

It is a well settled doctrine that until the issue of patent title to the | 
public lands is in the United States, and that while so the Land De- 
partment must under the law be the judge as to when, under what cir- 
cumstances, and how. the government shall part with title. (Moore 
Robbins, 96 U.S. 530). | | 

Section 2326 of the Revised Statutes of the United States,,after pro- 
viding for the adjudication of disputes arising between different min- 
eral applicants in the courts for the same land as to who is entitled to 
the possession thereof etc, provides that : 

After such judgment shall have been rendered the party entitled te the possession 
of the claim or any portion thereof, may, without giving further notice file a certi- 
fied copy of the judgment roll with the register of the Land Office 
whereupon the whole proceeding and the judgment roll shall be certified by fhe reg- 
ister to the Commissioner of the General Land Office, and a patent shall issue thereon 
for the clain orsuch portion thereof as the applicant shall appear, from the decision 
of the court, to rightly possess. 

While a judgment in mineral cases is conclusive upon the parties 
thereto by the section above cited, it is only conclusive as showing the 
right of possession and a. party in whose interest such judgment is 
made is not entitled to a patent on demand; he is only entitled to such 
patent when he has furnished ene that the Egat amount of 
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work has been done on the claim and it was, held in the case of Alice. 
Placer Mine, decided J anuary 9, 1886 (4 L. D., , 314) that (syllabus) 

It is within the discretion of the Commissioner to order a. hearing to ascertain, the 
character of the land and whether the conditions of the law have been complied 


" with, though the applicant for patent may have obtained a ayyerenre judgment in. 
the courts as against an adverse claimant, 


It was also held in that case that the judgment roll proves the ri oht 
of possession only. 

The law vests in you the authority and makes it your aby to see that 
the requirements of law relative to entries and granting of patents 
thereunder shall have been complied with before the issue of patent. 
The usual. result following a favorable judgment in a court under sec- 
tion 2326 of the Revised Statutes is the issue of patent in due time but 
in such a case the patent is issued by you, not on the judgment of the 
court alone but is upon your judgment pursuant to that of the court 
and on certain evidence supplemental to that furnished by the judg- 
ment roll. The judgment determines. the question as to, the right of 


i ‘possession and when it has determined which of the parties litigant i is 


- entitled to possession its office is ended, but the right to a patent is not 

yet established. The successful litigant must. prove by report of the 
surveyor general that sufficient improvements have been made on the 
‘claim and as we have seen you may further investigate the character of - 


_. the land. In the case at bar, the court found that the lodes exist in the 


, placer claim and that they extend clear through that part of the placer 
— elaim i in conflict and yet the court rendered a judgment to. the effect 
that notwithstanding ¢ the fact that the tract is included in the lode loca- 
tions and contains vaiuable lodes the placer claimants are entitled to a 
patent for all of the surface ground thereof and that the lode claimants | 
are entitled to the “lodes or veins throughout their entire length across - 


the Apple Blossom Placer.” Thus making it necessary if the judgment _ | 


is to be followed, that you issue two patents for the same ground, one ~ 
_. to the placer claimants to all the surface of the ground by the court 
found to belong to them and one to the lode claimants for the lodes 
declared to exist in said ground and to extend clear through it. This _ 
the Department has often decided it has no jurisdiction to do, Pacific 
Slope Lode, 12 L. D. 686, and cases therein cited. 

The mineral laws must be construed together and a judgment under 
section 2326 that placer ground may be entered as a lode or that known 
- Jodes may be entered as placer mining ground subject only to the right - 
of lode claimants to the possession. of certain veins under the surface is 
directly in conflict with the mineral laws and must be held as not bind. 
ing on the Department. | 

‘You will order a hearing to deter mine whether own lodes existed © 
on that part of the placer ground in conflict with the lodes above re- 
ferred to, at the time the patent for placer ground was applied for. The 
- entries will be suspended pending said hearing. This hearing is neces- | 
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' gary because no proof is‘in tie record foun which the character of the | 
Jand can be determined and since the judgment of the court was ren- 
dered upon a stipulation of counsel and no direct finding that the lodes 
were known to exist was made. , | 

Your judgment is accordingly modified. 


RELINQUISHMENT—TRANSFEREE. 
RICHARD F. HAFEMAN. 


An entryman who has mortgaged the land, after final certificate has issued, will not 
be permitted to Se his claim and thus defeat the ene of the mort- 
 gagec. 


First Assistant Secretary Chandler to the Dandies ine of the General 
Land Office, June 14, 1892. 


On BS satencee 3, 1884, August Hafeman made foriestead entry No. 
8683 embracing lots 2 aa 3, in See. 4, T. 26, 8., R, 11 W., at Larned, 
Kansas, alleging settlement March 2, 1878. 

On December 13, 1884, he filed aes of his intention to tmake final 
proof in support of his Sia to said land on February 14, 1885, before 
the clerk of the district court in and for Platt county, Kansas, which 
notice was duly advertised. 

Said final proof was taken before said clerk as advertised who inad- 
vertently described the land, in writing said proof, as lots 3 and 4 in- 
stead of lots 4 and 3. This mistake was also carried into his final cer- 
_ tificate No. 4137, issued February 18, 1885. 
The said lot ri was not subject to entry by Hafeman, having been pre- 
. viously segregated from the public domain by the timber culture entry 
of Joseph A. McOsher. This mistake in the final certificate was cor- 
rected wnder instructions contained in your letter of June 27, 1890. 

On December 1, 1887, said Hafeman mortgaged said lots 3 and 4 to 
the Kansas Mortgage and Investment Company to secure his promis- 
sory note for $300. Upon discovering the said error said mortgage was 
released and a new mortgage made correctly describing said lots 2 and 3. 

On March 12, 1889, said company filed in the local office notice of 
their interest in said entry by virtue of said mortgage. On February 
17, 1891, Richard F. Hafeman filed the relinqguishment of August Hafe- 
a to said lot 2, dated October 18, 1890, and also an application to 
enter the same under the homestead laws, which was rejected by the © 
local officers. The applicant appealed and by your letter of June 26, 
1891, you affirmed their decision, holding that 
the seller under a final certificate will not be allowed to take advantage of any irreg- 


ularity in his proof to ignore rights which he, himself, has conferred, and dispose 
again of property already once. assigned or mortgaged. 


_ An appeal now brings the case before me. 
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It is well settled that where an entryman has mortgaged the land 

after receiving his final certificate he will not be permitted to relinquish 
_ the same and thereby defeat the rights of the mortgagee. Addison W. 
Hastie (8 L. D., 618). Patrick H. McDonald (13 L. D., 37). 


The Sioux Tivostment Company has filed a petition aking that the | 


rejection of said relinquishment may be made final, alleging that it is 
- the present holder of said mortgage as the successor to said Kansas 
Mortgage and Investment Company, praying that its rights under said 
mortgage may be protected, and said. appeal be dismissed, and alleging 


that there was a conspiracy between said August Hafeman and Rich- 


ard F. Hafeman to defrand said petitioner. 
It is contended by the appellant that there was error in your’ decision 


in refusing to cancel so much of said entry as embraced lot 2, for the 


reason that said lot was relinquished because it was not embr aced in 


said final-proof or entry. 


The answer to this contention. is that ere lot 2 should not be relin- . 


quished, for the. reason that it was embraced in the entry of August 
-Hafeman, and he had created alien thereon, which he should not be 
permitted to defeat, and the fact that said lot 2 was not embraced in 


said final proof a certificate was due to a clerical error which has. 


been corrected. 

The appellant relies upon technicalities which are destitute of merit. 
The course of the local officers was the correct one. 

Your "judgment is affirmed. 


REPAYMENT—FEES FOR REDUCING TESTIMONY TO WRITING. 


Sopuid EpDER. 


Fees received by the local office since August 4, 1886, for reducing to writing the tes- 


timony in support of an entry may be properly i icluded in allowing Ren eyman 
where said fees are collected according to law. 


Seer etary Noble to the First CONDONE, June 15, 1892, 


Jam in 1 receipt of your letter of April 19, 1892, transmitting for my _ 
| consideration General Land Office report No. 55 409 and the papers con- 
stituting the claim of Sophia Eder for souayment of purchase money 


paid by her on pre-emption cash entry No. 3909 at Helena, Montana, on 
_ January 10, 1890, for eighty acres ait $1.25 per acre, allowed and stated 
~ by the. Genimissioner and approved by this Department for $106.33. 


- This amount is made up as follows: $100 purchase money; $3.fee for fil- 


ing declaratory statement, and $3.33 fees collected for reducing to writ- 
ing by the register and receiver, the testimony in support of the entry. 
You express some doubt as to the propriety of repaying this last item. 
By subdivision ten of section 2238 Revised Statutes, the register and 

receiver are allowed a fee of fifteen cents a hundred words for reducing 
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to writing the testimony in support of an entry of public land under the 


homestead or pre-emption law; by subdivision twelve of the same sec- | 
tion, in Montana and certain other States and ELON all additional | 


fifty per cent. is allowed. 
. This is no more a fee for personal services by the local officers thait 


is the fee for filing a declaratory statement, or the fee received for the: 


location of lands by States and corporations mies grants from Con- 
gress for railroad and other purposes. 

In each and every case the fee collected is turned into the tr easury of 
the United States, and the salaries of the registers and receivers are 

regulated by the receipts of the office, up.to the maximum of $3000. 

It is true that from March 3, 1883 (22 Stat., 484), to August 4, 1886 
(24 Stat., 239), by act of Congress, the fees received by the local officers 
for reducing testimony to writing, formed no part of their salary, but 
was retained by them. It follows, that no repayment snout be made 
of fees of this kind received during that period. 

But as before stated, fees received since August 4, 1886, have been 
turned into the treasury, and in my opinion, repayment should be made 
in such cases, the same as of any other fees and commissions paid in con- 
nection with an entry of publicland. I herewith transmit the report of 


the Commissioner of the General Land Office, on your letter, from which. - 
it appears that it has been the practice to make repayment of fees paid to — 


the register and receiver for reducing testimony to writing, when said 
fees were collected according to law, that is, when the work was actu- 
ally done by said officers, aS was the case in the present instance. . 


PREFERENCE RIGHT OF ENTRY—COSTS. 


JACKSON v. HOLLAND. 


A santestant is iG} entitled to a preference right of entry anleaa he pays the costs of = 


the contest, including the testimony of the defendant. 
Hirst ae Secretary Chandler to the Commissioner of the ene al 
Land Office, June 15, 1892. 


On October 4, 1888, Frank B. Jackson, the plaintiff filed a contest 
against the igmesiead ony of Arthur Warren, for the E. 4 of the SE. 


_ sand the E. $ of the NE. 4, Sec. 30,T.65., R. 2 W., Los EEC Cali- 


fornia, upon which a hearing was had. 

- Jackson paid the cost of taking the testimony in said contest, except 
for the testimony of Warren, the defendant, which he refused to pay 
and which Warren was compelled to pay, in order to get the benefit of 
said testimony. 

_ Upon the proof submitted, the local officers se caine the can- 
cellation of the entry of Warren, from which decision he appealed. 

- Pending said appeal—to wit: April 8, 1889—Warren relinquished 


Pad 


DECISIONS RELATING TO THE PUBLIC LANDS. 647. 


. his entry, having sold his improvements to John H. Holland for $500, © 
and on the same day Holland made homestead entry of the tract. — 
‘On April 23, 1889, Jackson filed declaratory statement for the land. 
On receipt of Warken’s relinguishment, by your office, you, by letter 
of May 24, 1890, ordered that the case be closed, and Jackson notified 
of his preter ence right of entry for thirty days. 
Upon Holland’s application to make commutation proof, and upon the 


- protest of J ackson, a hearing was ordered to determine the question 


of the preference right of entry. 

The local officers decided i in favor of Ji ackson, and Holland appealed. 
You reversed.said decision and awarded the right of enny to ree 
and from your decision Jackson appealed. | 

The question involved in this case is, whether Jackson is entitled to 
the preference right of entry, either by virtue of his contest, or by vir- 
tue of your letter of May 24, 1890, closing the case upon fhe receipt of 
Warren’s a ea ear noueyiNe Jackson of his preference right 
of entry. | 

The grounds relied on by Jackson i in his appeal are (1) that the ques- .: 
tion of Jackson’s preference right as between these parties was adju- 
dicated before Holland offered proof; and (2) that there is nothing in 
. the record to show that Jackson did not pay the contest fees. | 

As to the first proposition, the letter cf May 24, 1890, did not pre- 
tend to pass upon the question of the preference eb of. . ackson, or to 
question the validity of Holland’s entry, which had then been made. 
The entry of Holland and the filing of Jackson’s declaratory statement | 
had both been made before the expiration of thirty days from the re- 
linquishment of Warren’s entry. The letter of May 24, 1889, appears 
to have been written without a knowledge of these facts, and as stated 

in your letter all that was intended by the statement was that, prima 
Jacte, Jackson was entitled to said right, of which he should have been 
‘notified, and which could only have been properly determined when he 
appeared to make entry. . To entitle him to the preference right, he 
must have successfully contested the entry and paid the cost, and must 
be qualified to make entry. If he did not pay the cost of the contest, | 
he was not entitled to the preference right, and the land was subject-to 
3 entry by the first legal applicant. | : 
In support of the second ground urged in fh appeal, it is inisted 
that ‘Cin the absence of anything of record to show the contrary, the 
presumption is that the rules of practice and law were complied with in 
_ . the matter.of cost.” It is further insisted that the only evidence which 
_ could be properly received of the charge made by Holland isthe record 
in the Warren contest, and, as that record is silent on this point, Hol- 
land must fail. 
- This was the direct question involved on the heari ing ordered to fies | 

- termine whether Jackson was entitled to the preference right of entry, 

and the evidence upon that point is, I.think, conclusive, as shown by 


vel 
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the extr acts from the testimony of witnesses, set out in the ea of 
counsel for Jackson. | 

Your decision holding for euacenation Jackson’s filing, and holding ° 
intact Holland’s entry, with leave to proceed de novo to make -final 
_ proof, is affirmed. 4, 3 | 7 


—_—__ 


pea ADDITIONAL HOMESTEAD-—SECTION 7, ACT OF MARCH 3 
1891. 


FRED. W. KELLY. 


A bona fide purchaser, after final entry and prior to March 1, 1888, is entitled to the ’ 
confirmation of a soldiers’ additional homestead entry under se: tion 7, act of 
March 8, 1891, though the original entry, on which the additional is based, may | 

have been canceled. 


_ Hirst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, June 15, 1892. | 


I have considered the appeal of Fred W. Kelly from your decision of — 
October 9, 1890 rejecting his application to make homestead entry for 
the NE4 of Sec. 25, T. 47 N., R. 41 W., Marquette, Michigan, land ae 
trict. 
It is useless to give the entire detail of this case. It will suffice to | 
say that on February 25, 1871, one Nathaniel Combs made a homestead 
entry for forty acres of land at the Ironton, Missouri, land office, upon 
- his death, his widow, Lucy Combs, completed the entry, nade final 
proof and received final certificate on March 1, 1878 therefor. On 
saine day she made application for a certificate for soldiers’ additional 
entry and filed the necessary affidavits and evidence showing her late 
husband’s military service, and obtained a certificate dated September 
18, 1878, entitling her to an additional homestead entry not exceeding 
one fiwinde ed and twenty acres. 

The record further shows that on February 14, 1879, she inate appli- 
cation No, 1741 to enter the N34, NES, and SH4, NEI, Sec. 25,.T. 47 N., 
R, 41 W,, Marquette, Michig an, land office, the entry was allowed, and 
final epiicats No. 216 was iaeued thereon on said day. 

On March 31, 1890, Fred W. Kelly applied to enter the NIt4 of said 
Sec. 25, but his application was rejected by the local officers because of 
the homestead entry of Lucy Combs for the tracts ‘mentioned, and the 
entry of George Roller for the remaining forty acres. — 

From this action Kelly appealed, and you affirmed their ruling, and - 
he again appealed. 

Your decision is based upon the fact that the said entries of Combs 
and Roller being intact upon the records, that the entry of Kelly could 
not be allowed by the local officers. Counsel claim, however, that 
inasmuch as the record shows that the original entry of Combs for the 
forty acres was canceled by your oftice, that the additional entry of — 
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_o Tce Combs (widow) based thereon became avoid entry, and that on | 


the entry of cancellation being made on, the original, there was. nothing 
to support the additional entry and th at it should have been canceled 
when the original was. 

Your decision sustaining the local officers was correct as senaenea: - 
The land being segregated by the additional homestead entry could 
not be entered by Kelly until the record was cleared by proper proceed- 
ings regardless of the question of the legality of the entry.. But since 
your decision was rendered, the statute of March 3, 1891 (26 Stat., 1095). 
has been passed. This may control the entry in view of the fact that 
after final certificate was issued to Lucy Combs for the one hundred and. 
twenty acres additional, one John M. Longyear, according to his sworn 
statement filed herein, became the purchaser thereof in good faith. 

Longyear’s affidavit is dated August 20, 1890. He says “shortly 
after the entry,” exact date not given, he purehased the land, relying | 
upon the certificate which showed nee entitled to one hundred and 
twenty acres additional homestead and the final certificate of entry | 
therefor, and that he is an innocent purchaser and should be so treated, 
but he does not produce his deed or other evidence of title. Under the 
act cited, if there was no adverse claim originating prior to final entry, 


. and the Jand was sold to a bona fide purchaser prior to March 1, 1888 


but after final entry for a valuable consideration, and no fraud on the 
‘part of the purchaser has been found the entry may be confirmed. . 


Your decision rejecting Kelly’s application, for the reason: eiven, is ; 7 


affirmed, but as the case is before the Department, and in view of the © 
claim of Longyear, I return it to your office that he may be allowed to 
show, if he can-do so, that his title is such as brings him within the: 
purview of said act. Upon proof, as required by cireular of May 8, _ 


-1891 (12 L. D., 450) being furnished within reasonable time after Solis _ 


hereof to the parties in interest, the entry will be approved and. patent. 


will issue for the land. If he shall fail to produce such evidence, - | 


your office will take such action upon the additional HOMERS entry — 
as may be Eproner under the law and regulations. : 


Sd 


| SOLDIERS ADDITIONAL HOMESTEAD—SECTION 7, ACT OF MARCH os 
1891. 


ALEXANDER H. PLEMMONS ET AL. 


A sdiees additional homestead entry, Based on service in the Missouri Home Guard, 
may be confirmed in the interest of a transferee. 


- The Heeiston4 in the case of the United States v. Coonsy cited and followed. 


First Assistant Secretary Chandler to the Commissioner of the General 


Land Office, June 15, 1892. 


This Sagpou is brought by Thomas Price, transferee, from your asc 


- sion of May 11, 1891, holding for cancalistion the soldier’s additional 
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homestead entry of aieeanae H. Plemmons, for the SW. 4 of SEA 


Sec. 29, and the NE. 4 of NB. 4, Sec. 32, T.10 N., R.17 B. ese aienta. ee 


Be Calitornia, and. denyin 2 his right to pur enaae ander the att of June 15, 

1880. : 

The facts in this case are, pHeay, as follows: 

On July 2, 1878, the Commissioner of the General Land: Office certi- 
fied that Alexander H. Plemmons was entitled to an additional home- 
stead, not exceeding eighty acr aoe based on service in the Missouri 
Home Guards. 

The original homestead was made at Booneville, Missouri, November 
27, 1865. : : 

Und er this certificate soldier’s additional homestead entry was made 
of the tract in controversy, May 2, 1879, by G. W. Farr, as attorney in 
fact for said Plemmons, and on May 7, thereafter, the land was sold to | 
Thomas Price, the appellant. 

By letter of April 21, 1885, the local officers were dir ected to notify 
the parties in interest that they would be allowed sixty days in which 
to show cause why said entry should not be canceled, because based on 
service in the Missouri Home Guards, or to file an application to pur- 
chase under the act of June 15, 1880. 

It appearing that no notice had been given to the parties in interest 


of said letter of April 21, 1885, the local officers at San Francisco, Cali- 


fornia, by letter of May 1, 1891, were instructed to ascertain in whose 
name the alleged title stands, and to notify him that the entry is held 
for cancellation for illegality, as stated in said letter of April 21, 1885. 


_. You revoked the direction contained in said letter, authorizing a pur- 


chase under the act of June 15, 1880, upon the ground that, since the 
date of said letter, the Department, in the case of J. 8. Cone, 7 L. D., 
94, has held that entries invalid and illegal in the inception are not sab: 
ise to purchase under said act. You also held that the 7th section of . 
the act of March 3, 1891 (26 Stat., 1095), has no reference to entries 
void ab initio. 7 
From your decision Thomas Price, fe transferee, appeals. 
This case is similar in all important respects to the case of Samuel 
©. Coonsy (14 L. D., 457), in which it was held. that such an entry, in 
the hands of a 8 agben “fide purchaser against whom no fraud has been 
found, is confirmed by the 7th section of the act of March 3, 1891. 
~ Such entries: when made were held to be legal by the Gammesiodcs of 
the General Land Office, and rights which attached thereunder in favor 
of innocent parties are protected by the act of March 3, 1891, but the 
 Coonsy case and this. ease should be limited to the point therein de- ° 
_ cided. 
You are therefore aieected to notity the transferee to furnish proof . 
as required by the letter of instructions of May 3, 1891 (12 L. D. , 450), 
and after receiving the same, you will adj udicate the case in czoniante . 


with said instructions, 


ee 
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* CONFIRMATION—SECTION 7, ACT OF MARCH 38,1891. 
UNITED STATES v. GILBERT ET AL. | / a Ar. ' 


In determining the rights of a transferee under section 7,.act of March 3, 1891, the 
transfer is protected by the presumption that it was made in good faith up to 
the pom where sufficient evidence i is furnished to overcome it. 


a 
First Apian Seer etary Chandler to the Commissioner of the General - 
Land Office, Sune 16, 1892. 


On April 1, 1884, David O. Gilbert made pre-emption cash entry for 
the E} NE4, SWINE, and NW4SE4, Sec. 9, T.158., BR. 38 W,, 
Oberlin, Kansas. On April 17, 1884, he sold and conveyed the tract. to 
#H. B. Keisha for -a isasideration of $450. | 

On May 1, 1885, special agent Samuel Lee, of your office, investigated 
the entry; and examining the tract, reported that ‘Messrs. Bird and 
Ketcham use ia as a cow range soa to control the water; bought the 
land from the entryman, who entered it for their use and benefit, ” and 
_ that neither Gilbert nor any member of his family has ever resided 

upon the land; further, that Gilbert will testify that “Messrs. Bird 
and Ketcham furnished him with the money to pay for the land, and 
that he afterwards sold them the tract.” The special agent recom- 
mended the “ cancellation of the entry for failure of entryman to reside 
upon and improve the.land and because the entry was made in the in- 
terest of and use and benefit of Messrs. Bird and Ketcham.” 

On May 23, 1885, the entry was held for cancellation by your office, 
and on May i, 1886, said entry was canceled. 

On Devember 2, 1887, Robert I. Swinehart filed. a pre-emption declar- 
atory statement. for! said tract, and made cash entry therefor July 9, 
1888. Ketcham appealed to tiie Department from the ruling of your 
office of May 7, 1886, canceling the entry of Gilbert, and May 8, 1888, 
the Department, considering said appeal, ordered a hearing, at which 
the transferee might be permitted to show that Gilbert had compen F 
- with the law. an 
_ A trial was finally had before the local. officers on June 8, 1889, when 
special agent J. G. Allard appeared on the part of the gover nmients and 
- H.B. Ketcham, transferee, in person and by his attorneys. | Three wit- 

nesses were offered on the part of the government, but no testimony 
- was offered for the defense. On August 8, 1889, after considering the 

evidence submitted, the reg ister and receiver found that ‘« Gilbert never 
7 established his residence upon the tract, or In any manner complied 
with the requirements of the pre-emption law.” Ketcham appealed from 


_ Said ruling to your office, where, on June 5, 1890, the ruling of the local 
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land paieats was affirmed. An appeal has now been taken to this De- | 
partment. His appeal is as follows: 7 


Before the Hon. Secretary of the Interior; Washington, D. C, 


United States ) 
Involving ¢ cash ony No. 245, E4 NEG of SW, Nis}. NWe Siz 


v. de 
David O. Gilbert -9-1-38 W 
etal. J 
Appeal from decision of Hon. Commissioner of Gen. Land Office to Hon. Secretary 


of Interior.’ 
The Hon. Commissioner erred i in his conclusions of fact. Erred in his conclusions 


of law. ; 
May & McELRoy, |» 
Atty. for Deft. 
H. 2B. KercuHam, 


This appeal is not accompanied by a specification of the errors com- 
plained of. Rule 90 of the Rules of Practice provides that— : 

A failure to file a specification of errors within the tine required will be treated as 
-a waiver of the right of appeal, and the case will be considered closed. 

The appeal in the case at bar fails to designate the errors complained 
of, but leaves your office and this Department in the dark as to the par- © 
ticular respect in which Ketcham deems your office decision to be wrong. 
In the case of McLaughlin v. Richards (12 L. D., 98) it was said: 

‘The party complaining ought to be able, and by these rules is required, to point 


out the particular errors complained of, and not leave this Department to fish 0 out of 
a voluminous record supposed errors. 


For the informality and inacequacy of this appeal it niet be dis- 
missed, and would be, were it not that on March 3, 1891 (26 Stat., 1095), 
Congress passed an act which confirms entries like this, on certain con- 
ditions. Let us see what these conditions are. 


The seventh section of said act provides, substantially, that inany 


case where a pre-emption entry has been made and the receiver’s 
receipt issued, and the tract has been sold toa bona fide purchaser 
after such final entry and before March 1, 1888, a patent shall issue 
for said tract, provided no adverse claim exists which originated prior 
to final entry, and that such purchase shall have been for a valuable 
consideration, and “unless upon an investigation by a government 
agent, fraud on the part of the purchaser has been found.” 

The entry in question was mace and the final receipt issued in 1883; 
the tract was sold for a valuable consideration after final entry ad 
before March 1, 1888; no adverse claim which originated prior to final . 
entry exists. We come now to the question as to whether or not fraud 
on the part of the purchaser has been found. 

The special agent of your office reported that the entry was made in 
the interest of the transferee, and that it could be shown by the testi- 
mony of Gilbert and J. A. Hoffman. This report was answered by the 
transferee, who furnished the affidavits of Gilbert and one Bird, tending 
to show that the entry was made for the sole benefit of the entryman 


es .- x 
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.and not in the: interest of Bird and Ketcham. At the trial, the testi. 
~ mony of Gilbert, Swinehart, and George C. Evans was submitted by. 
the government, but Hoffman was not sworn. The application for a 
hearing was made by Ketcham; still, when the trial was had, he 
offered no testimony, but relied upon the failure of the government’s 
evidence to establish the fact that the entry was illegal. His demurrer, 
filed’ after the government was through introducing vestimony, iS as 
follows: 7 | | 
Defendant demurs for the reason that all the testimony introduced, idle ads | 
to show by any competent proof that D. C. Gilbert did not in fact comply with the 
| requirements of the pre-emption law with reference to the land in controversy, and 


-moves that the action on the part of the governmént be dismissed and the pre- emp- . 
tion cash proof of D. C. Gilbert be passed to patent. 


The burden of proof was on the government to show the truthful- 
ness of its allegations; still Ketcham’s remaining silent, if he had any 
knowledge as to whether or not the entryman had complied with the 
law, would tend to create a presumption that the law had not been 
complied with. However, since it is not known that the transferee had 


any such knowledge, and he claims that his purchase of the tract was __ 


made by reason of his reliance on the receiver’s receipt, no such pre- 
- sumption arises. 
At the trial of this case held on the application of the transferee, fie _ 
Special agent attempted to show by the entryman that the entry was' 
- made in the interest of another; that part of his examination is as at | 
lows: 


. Did you make this entry for the benefit or in the interest’ of any one else? | 
. I could not say that I did. 

. Who furnished you the money to make the PE0Ge on this land? 

. Mr. Bird. 

. Did you sell or conwmact to sell this land before you made proof 9 

. No sir. 

. What did you do with the land after you made your proof? 

. L sold it. | 

. Who did you sell it to? 

. To Mr. H. B. Ketcham. 


pore rere te 


This was all the testimony introduced for the purpose of showing 
that the entry was made in the interest.of another rather than in the 
- interest of the entryman, and clearly fails to establish the charge that 
the entry was made for the benefit of another. The affidavit of Bird, 
Gilbert, and the administrator of the estate of Ketcham all. tend to 
show that the entry was made for the sole benefit of the entryman. — 
The letter of instructions to chiefs of divisions, of May 8, 1891 (12 
L. D., 450) after defining who a bona fide purchaser or incumbrancer! is 
within the Meaning of section seven of the act in question states that 
“where it is satisfactorily shown thatasale . . . . was made prior to March 
1, 1888,suchsale.. . . . will be presumed to have been made in good faith, and 


unless such presumption be overcome by facts presented by the record or in connection . 
with the sale, such entry shall pass to patent. 
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In Ae case.at bar the sale is shown to have been made before March 
1, 1888, and all the other conditions requisite to confirmation under 
said eaction are found to exist. The sale is protected by the presump- 
tion that it was made in good faith up to the point when sufficient evi- 
dence is furnished to overcome it. In this case, that point has not been 
reached, the testimony utterly fails to show any bad faith on the part 
of the tr ansferee. 

You will therefore call upon the transferee in this case, ¢ or those rep- 
resenting bim, to furnish testimony as required by the letter of instruc- 
tions of May 8, 1891 supra. 

After receiving this testimony, you will adjudicate the case in the 
light of the act aud instructions cited. 


EDWARD BROTHERTON ET AL. 


Motion for the 1eview of departmental decision of March 2%, 1891, LR 
L. D. ie denied by Secretary Noble, June 1%, 1892. 


MINING CLAIM—PLACER PATENT—KNOWN LODE. 
MAGGIE LODE. 


A patent for a placer claim passes title to all lodes or veins contained therein, if they | 
are not known to exist at the date of the placer application. | 


Secretary Noble to the Commissioner of the General Land Offiee, June 17, | 
1892. | 


On September 30, 1889, George CO. Fitschen and others made mineral 
entry No. 1993, at Helena, Montana, of the mining claim known as the 


“Mageie Lode” situated in Sec. 24, T.3 N. R.8 W., and designated as 


Lot No. 334, and embracing 15.08 acres, in the Summit vee mining 
district in Silver Bow county, Montana. . 
Said claim was located February 20, 1880, and the notice of location 
was recorded on February 23, 1880, in book : L® De 40, of the records 
of Deer Lodge county, Montana. 

The papers were transmitted to your office and by your letter of July 
18, 1891, you held said entry for cancellation, on the ground that said 
land was embraced within the limits of two other placer clainis, which 
had been pateuted April 15, 1881, and that “there is nothing with the 
papers in the case to indicate that the lode claim embraced in this 
entry was known to exist before the dates when the applications for. 
- patent for the placer claims were filed.” An appeal now brings the 

case to this Department. | 3 
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. The specifications va error are four in number, but are all substan. - 
tially embr aced. in the third, as follows: : 


“In holding that the veins and lodes described and claimed by < appellants under their 
said mineral entry, passed to and became the prover ty of said eae claimants under 


- patents above mentioned, dated. April 15, 1881. 


Section 2333 of the Revised Statutes provides that ice netel the Bact: 
ence of a vein or lode in a placer claim is not known, a patent for the 

placer claim. shall convey all valuable mineral and other deposits within 
the boundaries thereof.” _ cy = . - 
- Jn the ease of the Iron Silver ‘Cénpany v. Mike and Starr Co., (143 
U. S., 394-402) the supreme court uses the following language: “The 
time at which the vein or lode within the placer must be known in order. 
to be excepted from the grant of the patent is, Dy ica 2333, the time 
at which the application is made.” 

In your decision you state that— | | 

- The records of this office show that mineral application, 714, for patent 5 one of © 
the placer claims was made July 14, 1879, by John Noyes et al; aud that mineral 
application 717, for the other placer alein was made July 18, 1879, by David N. Upton ° 


et al; that evi ies were. made for. both June 2 22, 1880, and that paten ts were issued. 
for. (ian April 15, 1881. ; | 


The Maggie Lode was not located till Febru uary 20, 1880, and there i 18 
nothing to show that its existence was known on say 14 or 18, 1879, 
“when the applications for said placer patents were made as ‘above | 
_ stated. Ifthe existence of the Maggie Lode was not known on either 
- ‘of those dates, it was not excepted from the grants of said patents. If | 
its existence was then known it was a very material and important fact 
which it was necessary for the appellant’s to show. As they have not 
shown. it, the fair presumption is that they could not do so, and that the: 
Maggie Lode was not then known to exist, and consequently the mineral 
_ thereof was a ee by sald placer patents as provided by the statute 
- above cited.” . | _ | 
_ Your jndgment i is- affirmed. . 


ARTHUR GENTZLER BY AL. 


Motion for the review of departmental decision of M arch 2%, 1891; , 13 
L.D., 429, denied by Secretary Noble, June 17, 1892. | 


a 
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RAILROAD GRANT—PRE-EMPTION FILING—VACATION OF PATENT. 
Hoty v. ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


An unexpired pre-emption filing of record when the grant herein becomes effective 
excepts the land covered thereby from the operation of said grant. . 

Proceedings for the vacation of a patent are warranted where it appears that lands, - 
excepted from a railroad grant have been erroneously patented thereunder. 


Secretary Noble to the Commissioner of the General Land Office, June 17, 
«1892, | | 


—_ 


By the grant of March 3, 1857 (11 Stat., 195) Congress granted to the 
Territory of Minnesota to aid in the constrnetion of what is now the 
St. Paul, Minneapolis and Manitoba Railway Company and its branch 
lines, “‘every alternate section of land designated by odd numbers for © 
six sections in width on. each side of each of said roads and branches.” 

' By the act of March 3, 1865, (13 Stat., 526) the grant was increased 
to ten miles on each side of said roads. 

By the act of March 3, 1871, (16 Stat., 588) a new grant was made for 
the St. Vincent branch thereof and the line of said branch so fixed “as 
to form a more direct route to St. Vincent with the same proportional 
grant of lands to be taken in the same manner along said altered lines 
as is provided for the present lines by existing laws.” | 

Lot 5 See. 9, T. 127 N., R. 39 W., Fergus Falls, Minnesota, is within 
the ten miles granted limits of the grant of 1871, supra. The rights of 
the company attached to lands within its granted limits on December 
19, 1871. St. Paul and Pacific Railroad Company »v. Northern Pacitic 
Railroad Company (139 U.8., 1-16). 

On February 27, 1886, Peter J, Holm, filed a pre-emption declaratory 
statement for the tract alleging settlement the same day. The appli- 
cation was rejected by the register and receiver for the reason that the 
tract was railroad land; he appealed from said rejection to you and on 
May 24, 1889, you affirmed the finding of the local land officers and re- 
jected his application. ‘He has appealed. from. your judgment to this 
Department. | 

He elaims settlement on the land February 27, 1886, but since the. 
rights of the company attached to lands within the primary limits of 
its grant before that time and since this tract is within said limits it 
passed to the company and Holm could acquire no rights by his settle- 


- ment or application unless, at the date the company’s rights would have 


attached. the tract was excepted from the grant. The records of your 
office, show that it is unoffered land, and that one Per O. Krom, on July 
29, 1867 filed a pre-emption declaratory statement N 0. 8035 for the land. 
The pre-emption law then in force did not designate a time within 
. which proof was required to be made, except that it was required to be. 
made “at any time before the commencement of the public sale, which 


ao 


= 
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shall embrace the land claimed (1 Lester 374) (2 Lester 241) Malone v. ; 


_ Union Pacific Railway Company (7 L. D. 18). 
On July 14, 1870, Congress passed an act (16 Stat. , 279) requiring 
pre-emption claimants: of the class of Krom to make rook in one year 


_.from the date of the passage of the act or before July 14,1871. After-. . = 


wards by joint resolution, dated March 3, 1871, (16 Stat., 601) the time 


within which proof was required to be made was extenied for one year. 


or until July 14, 1872 and May 9, 1872, Congress passed an act for the 


protection of pre-emption claimants in the State of Minnesota and other - | 
— states (17 Stat., 88), extending the time within which proof was required 


a to be made for enotlion year or until July 14, 1873. 


It is thus seen that the filing of Krom had not expired in 1871 when | 


the rights of the railroad company under its grant attached hence the — 


- tract in question was excepted from the operation of said grant. And 
ag to whether Krom complied with the law or not is a.question between 
~ him and the government and one which can be of no interest to the 


a company. Kansas Pacific Railway Co. v. a (113 U.S. 629) | 


(12 L. D. 232), 
~ Upon investigation itis found that this tract was patented to the 


_. railroad company in February 1889. In your decision of May 24, 1889, 


you did not mention this fact; of course the issuance of a patent dur- 


ing the pendency of the appeal of Holm was irr egular, this inadvertent. 


issuance of the patent might yet be ratified were it not for the fact that 
said patent was issued without the sanction of law. 

The tract covered by it was excepted from all claims of the company 
by the unexpired filing of Krom, hence it has remained public land. 


The issuance of the patent terminated the jurisdiction of the Depar ote: | 


ment over the land but since said patent was wrongfully and errone- 
- ously issued, you will serve notice upon the St. Paul, Minneapolis and 
‘Manitoba Railway Company to show cause within thirty days from notice 


why proceedings should not be instituted under the provisions of the 
act of March 3, 1887 (24 Stat., 556) to vacate the outstanding patent, 


4 


If any showing is made by the company as contemplated by the above . 
notice you will transmit it together with the record to this Depar tment . 


for further action, should no showing be made, you will demand of the 


company the reconveyance of said tract as provided by the above | 


cited act. Union Pacific Railway Company (12 L. D. 210), : | And if at 


. the end of ninety days from the date of service of said demand the com- 
pany” shall refuse or neglect to make said reconveyance as demanded | | 


you will transmit to this Department all the papers in the case in 
- proper order, for forwarding to the se pOTneY General for the institu- 
tion of suit. 

Your judgment seeetne the application of Holm to enter the inna is 


til the tract shall have by reconveyance or by decree of the court been 
- restored to the public domain. 
 14561—voL 14-42 


e suspended, and you will take no further action on said application um- 
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SwWaMP LAND CONTEST—APPLICATION TO ENTER. 
MALLET v. JOHNSTON ET AL. | 


A preference right of e entry may be properly accorded the successful contestant of a 
swamp land selection. 


A pending application to make noaeatentl entry protects the rights of the applicant =e 


as against the subsequent claims of others. 


: Seoretar y Noble to the Commissioner of the General Land Ofte, June 18, 
1892. 


By letter of June 21, 1889, you transmitted the papers in the matter 
of the application of Richmond D. Mallet to make homestead entry for | 
the E. 4 of the SW. 4 and the N. 4 of the SE. 4 of Sec. 14, T. 63 N., RB. 
11 W., 4th P. M., Duluth, Minnesnta, land district. 


On July 18, 1865, the State of Minnes ota selected said tracts asswamp  ~ 


land. 

On August 23, 1886, Richard H. Fagan applied to make honesiead 
entry for said ian: This application was refused by the local officers 
because of the State’s selection, and he appealed to your office, accom- 
_ panying his appeal by an affidavit alleging that said land was not of the 
character contemplated by the “swamp land” grant. | 

On August 30, 1886, one James S. Johnston applied to make home- 
stead entry for said land, tendering the fees and commissions at the same 
time, it seems, asserting the non-swampy character of said land. This 
application was refused by the local officers because of the selection by 
the State and of Fagan’s prior application. Upon appeal to your office, 
it was, it seems, held that two contests against the State’s selection 
could not be entertained at the same time, and Johuston’s application 
--was, by letter of October 19, 1886, returned to the local office with direc- 


tions that it be received and placed on file but that no action be taken 


“thereon until after the final disposition of Fagan’s case then pending. 
Johnston filed with his appeal a motion to dismiss Fagan’s application 
to enter on the ground that there had been no tender of fees and coim- 
missions, but that motion was, by your office, denied. . In your letter of 
October 25, 1886, it was said | 

Said lands are designated by the marking on the plat of U.S. survey as swamp 
lands, but froin a careful examination of the field notes of U. 8. smrvey, on file in this. 
offiee, I am of the opinion, that such designation is not warranted by the facts, as set 
forth in said notes of survey, 
the claim of the State was held for rejection, and Fagan’s application 
was returned to the local office with instructions that he be allowed to | 
_ complete his entry if the final decision in the case should result in clear- 

ing the record of the State’s claim. The State appealed from the de- 

cision holding its selection for cancellation. _ 

While this appeal was pending, the State, on February 1, 1888, filed 
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ta 


a pTeunguiat tient of all claim to said land, which having been for warded . | 


to. this Department, it was held that no actin here was necessary and’. aa 


the papers in the case were returned to your office where the selection 


was formally cancelled March 31, 1888. On April 2, 1888, the local of- _ 


ficers notified Fagan of the cancellation of the State’s selection, and al-. 
lowed him thirty days within which to complete his entry for said land. 

On April 3, one N. B. Thayer appeared at the local office and pr esented. > 
an moplicacod to make homestead entry for said land, which was marked 
filed, no further action being then taken in relation ther eto. 

On May 1, 1888, Richmond D. Mallet presented his application to 
make. homestead entry for said land, which was rejected by the local. 
_ officers for the reason that the time allowed Fagan within which to per- 


fect bis entry had not yet expired. On May 2,N. B. Thayer presented ~ 
‘an application dated that day, to make homespad entry for said land, - 


- and filed therewith Fagan’s relinguishment of his preference right. of | 
entry. Thereupon, the register made the usual certificate as to said 
application and also made.a certificate as to Thayer's application filed 
_ April-3, and said Thayer was allowed to make entry for the land. On | 
' May 3, Mallet presented another application to make homestead entr a 
for cad land, which was rejected because of Thayer's entry. | 
. On May 4, James S, Johnston appeared by his attorney and asked to - 
. be allowed to make entry under his application filed August 30, 1886, 


which request was denied because of Thayer’s entry. On May 25, 1888, 


Mallet filed appeals from the two decisions of the local officers rejact- | 


ing his respective applications. After considering said appeals, you, — 


on October 13, 1888, decided that Thayer’s application filed April 3, 
had precedence over any other application except that of Fagan, who - 
was, under your office letter of October 13, 1886, entitled to notice of | 


the cancellation of the State’s claim and a es ae time within which ~— 


to perfect his entry and the decision of the local officers rejecting Mal. — 
let’s application was affirmed. .On November 2, 1888, Thayer filed in — 
the local office a relinquishment of his entry, and the same was that. 
day canceled on the records of the local office. On November 5, 1888, 

N.B. Thayer as attorney in fact for one Elizabeth’ Yates apueared a 
the local office and made soldiers’ additional homestead eutry for the 
 -E.4 of the SW. tof said section. On the same day, said Thayer as" 


attorney in fact for Rhoda A. Taylor made soldiers’ additional home- a 


stead entry for the N. 4 of the SE. 4 of said section. 

, On November 8, the attorneys for Johnston filed in your office a mo- 
tion for review of ve decision of October 13, 1888, upon the grounds © 
that the facts in the case were not all patore you a the date of that — 

decision. It was alleged that the attorney for Johnston, on May 13, 


1888, filed in the local office an appeal from the decision of May 4, oe | 


<= ce his application, and was advised that such appeal would be 
forwarded to your office with the other papers in the case, and supposed 


this had been done until the rendition of the decision of October 13, 


hae 
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je to the acoeeee that said appeal could not-be found either in your _ 
office or the local office, and that thereupon they filed a duly verified 
copy of such appeal, and-it was asked that you reconsider the case in 
the light of the facts presented by said appeal. The attorney for 
Thayer moved to dismiss said motion for reconsideration. The verified 
copy of Johnston’s appeal was subsequently forwarded by the local 
officers. , 
Mallet. also filed a ‘motion for review of your decision and afterwards — 
filed what is termed a ‘“‘supplemental motion for review,” setting up 
the fact of Thayer’s relinquishment and the cancellation of his entry 
thereon. Mallet tiled also a motion to dismiss Johnston’s appeal from 
- the decision of the local officers because not filed in time and because 
there was no sufficient proof that any appeal had been filed such as 
would justify the filing of a certified copy. : 
~ On March 11, 1889, with all these facts presented, you decided that 
while the reasons given in the decision of October 13, 1888, were 
not all tenable there appears to be no good cause for fevoldue that 
decision; that the facts presented did not sustain the allegation that 
an appeal in behalf of Johnston had been filed in the local office on 
May 18, 1888, stating, however, that if such an appeal had been filed, 
the jedement of the local officers would have to be affirmed, and de- 
_. clared the land involved vacant public land subject to entry by the | 
first legal applicant. 

From that decision, Johnston and Mallet each took an appeal, to each 
of which the attorneys for Taylor and Yates filed a reply. 
From this statement it is clear that Thayer is no longer in the case, 

. and that his claims need not be considered. When he filed a relin- | 
‘quishment of his entry,.he abandoned all claim to this land and with- 
drew from the case. The entries of Yates and Taylor were made while 
-acase involving the land was pending in your office on appeal, and 
were therefore improperly alowed. Whatever claims these parties 
may have are subject to those of Mallet and Johnston, and these latter 
_ will be first disposed of. 

_ Mallet has filed a motion to dismiss Johnston’s appeal because it was 
taken from a decision rendered on motion for review and was not taken | 
within sixty days from the original decision excluding the time the mo- 
tion for review was pending. The rules require appeals from the Com- 


 missioner’s decision to be filed within sixty days ‘from the date of the 


service of notice of such decision.” There is nothing to show that 
- Johnston was ever served with notice of the original decision of Octo- 
ber 18, 1888, and since his claims were not then considered, it is the 
presumption that no notice was given him. The appeal was filed within 
the time allowed after the decision of March 11, 1889, wherein John- 
ston’s claims were for the first time considered and passed upon in your 
office. The motion to dismiss this appeal is overruled. 

Mallet filed in your office a motion to dismiss Johnston’s appeal from 
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| ‘the decision of the. local officers eaecie ‘nie application to enter, for 


- the reason that it was not filed in time, and no notice thereof was 
served on Mallet. If an appeal was filed: as claimed by Johnston’s” 
attorney, it was within time, but itis insisted that the records of the — 


' local office must be taken as showing the facts, and must control. In . 


. ' confirming his affidavit, and continues: 


your office, the appeal was dismissed upon the eround that the state-. 
ment of Johnston’s attorney was not sufficient to overcome the state- | 
Inent of the local officers and the record of their office. The statement 
of Mr. Boggs, Johnston’s attorney, is direct and . POSTONS), being 2S 
tollows:. | an 7 Se ; 
‘ On the 18th of May, 1888; this deponent, as the atboriey for James 8. Johnston, 
filed in the U.S. Land Office at Duluth, Minn., a notice of appeal from said rejec- 
tion, accompanied by specifications of error, statement of case and argument; that - 
Said notice of appeal and other papers attached this deponent, on said 18th day of 


. May, 1888, filed with the register of the U.S. Land Office at Duluth, Minn. for: 
transmission +o the Commissioner of the General Land Office. 


The register in his letter of Januar y 10 1889, transmitting the sub-. 
stituted papers Says: “We have no knowledge nor do our records dis. . 
‘close the filing of any reppen from the mejecvion prior to the one now. . 
transmitted. a 
| In-his letter of J: anuary 14, 1889, the register says that Mr. Bie 
- requested them to forward the copy of said appeal with a statement —— 
"This did not accord with our recollection of the case or the actual facts as shown. os 
by the retention in our files of the original application of Johnston with our order 
; of rejection thereon—nor have we been able since to recall the fact as » claimed by 
Mr. B. of the filing of the original appeal. 
This is all I find in the record touching upon the filing of said appeal. 

. Johnston is not attempting to refute or contradict any express. state- 
- Mhent made by the record, or to deny any fact affirmatively appearing 
- therein, but is attempting to have the record completed by supplying . 

& paper once, as he claims, a part of the record. The showing made 
by him certainly makes out a prima facie case in his behalf, but before - 
‘final action shall be taken thereon, the other parties interested will be 
afforded an opportunity to refute his claim. 

There is nothing in the record showing that notice of Toltiatonla 
appeal was served. upon any one. Rules 43 to 48 inclusive, relate to 
appeals from final decisions of the local officers to the Commissioner, 
and rule 93 requires a-copy of notice of appeal, arguments, ete., to be * 
served upon the opposite party. Rules 66 to 69 inclusive, relate to “ ap- 

-peals from decisions rejecting applications to enter public lands,” and 
' make no requirement as to service of notice. Rule 70 as es 
October 26, 1885 reads as follows: ae 


Rule 70, Rules 43 and 48. inclusive, and Rule 93 are not applicable to appeals from. 
., decisions rej ecting applications to enter. public lands. 


As late as March 2, 1889, this Department held in the case of Mullen. 


et 


if 


1 
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v. ‘Heirs of Aylesworth (not reported—95 L. & BR. 992) that it was not 


necessary under rule 70 to serve a notice of an appeal from the rejection _ 


of an application to enter upon one who had then an entry of record for 
the same land. : 
In the case of Horace H. Barnes (11 L. D., 621) a different rule was 
announced, it being held without reference to said rule 70 that in such 
cases notice of the appeal must be given claimants of record. In the 
case now under cousideration, neither Johnston nor Mallet served notice 
of his appeal from the local officers upon any one, and if one should be 
dismissed, the other ought to be treated in the sameway. Thayer, the 
only person except these two, who are equally delinquent, who might. 
have been heard to complain of any failure to.serve notice, has volun- 
tarily withdrawn from the controversy. In view of this fact and the 
further fact that it was apparently not the practice to require that notice 
should be served in such cases, a practice sanctioned by this Depart- 
ment as late as a year after the transaction in question, and of the ruling 
_ inthe case of Hiram Brown e¢ al, (13 L. D., 392) 1 am not inclined to 
consider this point as well taken, but will ponsides the claims of these. 
parties on the merits. 

In your decision of March 11, 1889, itis held that there was at the 
time of Fagan’s and J olinston’s Eo epechiss applications no authority for 
contesting swamp land selections, and that so far as your office, “in its 
decisions of October 19, and 25, 1886, attempted to award a preference 
Tight to Fagan or to recognize the right to receive applications to.enter 
pending the State selection its decisions were clearly unsustained either 
by the law of or regulations in force at that time,” and that at the date 
of the cancellation of the State selection, March 31, 1888, “this land was | 
vacant public land subject to entry by the first leg al applicant, ” Tecan - 
not coneur in this holding, 

- In the case of Ringsdorf v. State of Iowa,. decided April 22, 1886 (4 
L. D., 497) it was said it was not necessary to decide “ whether or not 
it was competent for Ringsdorf to institute a contest,” but in view of 
the fact that he had called the attention of the government to the char- © 
acter of the land, had paid the expenses of the contest, and had an appli- 
-eation on file, such application was considered. Ringsdorf’s position in 
that case was very similar to Fagan’s in this. 

On August 7, 1886, before the applications of Fagan and of Johnson 
were filed, the right of settlers to contest a State’s claim to a tract of 
land as swamp land was, in the case of State of Oregon (5 L. D., 31), | - 
distinctly recognized. In the decision in that case, after directing that 
, the investigation as to the character of lands claimed under the swamp 
land grant be proceeded with as rapidly as POssIDNe with a view to 
approval and certification, it was said: | 

But if before such approval and certification any person files a contest under ex- 


isting regulations of the Department, you will order a, hearing to determine the 
character of any legal subdivision upon which such contest is filed. 
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eae area awarding Fagan a | preference right of entry was, an der . 


the cireumstances, authorized. 


“An application to enter, made during the period. accorded facia for : 


the exercise of his preference right of entry, might have been allowed 
subject to his right if such action would. have prejudiced no other Tents 
Henry Gauger (10 L. D., 221). - 

Johnston had on file an application to make homestead. entry which 7 
had, by the express directions of your office, been held to await the 
7 final disposition of Fagan’s case, and he had a right to rely upon that | 
action. Under these circumstances, his application ought to have been 
acted. upon before any other disposition was made of the land embraced. 
therein. Subsequent applications, if received at all , ought to have been 

held subject to Johnston’s application as well as to ne preference right 

of Fagan. Fagan’s:case was disposed of and a subsequent application — 

to enter was allowed, and Johnston was not given any notice of the 
action taken, but his attorney, on the same day he learned incidentally 
of the action had therein, called up Johnston’s application to enter, and 
caused it to be considered. This application of Johnston being. on file 
and protected by the instructions of your office at the time Mallet pre- 
sented his application, it must be held subject to such prior application, 
provided the prior applicant promptly prosecuted his claim. As here- — 
inbefore stated, Johnston has made out a prima facie case. 

A hearing seems necessary in this case to the end that the officers of 
the government may be put in possession of such fact as will make it, 
possible to properly adjudicate the several claims of these various par-— 

ties, and you will therefore cause such a hearing to be had, after due 
, notice to all interested parties. At this hearing the question as to 
whether Johnston presented an appeal, as claimed, will be investigated, 
and testimony may be submitted for and against each of the claims 
made to said land or touching wpon the good or bad faith of the respec- 
- tive claimants. This investigation will be made as broad and searching: 
as possible, and to the end that the interests of the government may be 
properly protected, it may be well to direct one of the special agents of. 
your office to be present and take part therein. Upon receipt of such 
evidence as may be. presented under this order, with the report of’ the 
— local officers thereon, you will re-adjudicate the case. The entries ‘of 

Yates and Taylor are merORy. suspended awaiting: a final eee in 
the case. 

The decisions of your anies: are ioditied to accord with the views he 
| herein expressed. | | 


. of 
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-RAILROAD GRANT—ALIEN—SETTLEMENT CLAIM. 
HERRON v. NORTHERN PACIFIC &. R. Co. 


An alien can not acquire any right by his ettieeent upon public lands prior to the 
filing of his declaration of intention to become a citizen, and his subsequent , 
qualification will not relate back so as to defeat an intervening right. 


; Secretary Noble to the Commissioner of the General Land Office, June 21,, 7 


1892: 


I have considered the case of Wm. Herron v. Northern Pacific Rail- 
road Company, involving the NW. 4, Sec. 17, 7.3 S., B.5 E., Bozeman 


land district, Montana, on appeal by Herron from your decision of 
_ April 28, 1891, sustaining the action of the local officers in pejechne his 
| homestead apple noi for said tract. 


The lJand involved is within the primary limits of the grant for 
said company as shown by the map of definite location filed July 6, 
1882, and is also within the limits of the withdrawal upon the map of 


general route filed February 21, 1872. 


At the last mentioned date this tract was embraced in an unexpired 
pre-emption filing by one George H. Town, which served to except the 
land from the withdrawal on general route. Northern Pacific R. R. Co. 
». Stovenour (10 L. D., 645). 


_ At the date of the definite location of the road, July 6, 1882, this ana : 
was in the possession of Herron, the present claimant, who although 
not then residing upon the land, had valuable improvements thereon. 


_ It appear s, however, that at that date Herron was not qualified tor 


- make entry of lands under the homestead law, for the reason that he 


had not declared his intention to become a citizen of the United States. 
He alleges that he was always under the impression that, by the 
naturalization of his father he became a citizen of the United States, 
but at that date he was over the age of twenty-one, and learning that~ 
he was not benefited by his father’s naturalization he, himself, took. out 


naturalization papers January 8, 1891, 


It is a well settled principle that an alien can not acquire any y right 


“by his settlement upon public lands prior to the filing of his declaration 


of intention to become a citizen, and his subsequent qualification will 
not relate back so as to defeat an intervening right. Titamore v. 


‘Southern Pacific R. R. Co. (10 L. D., 463), and cases therein cited. 


_ I can therefore see no error in your decision, holding that the settle- 
ment by Herron was no bar to the attachment of rights under the 
grant, and the same is accordingly affirmed. 


PRIVATE CLAIM—SECTION 7, ACT OF JULY 23, 1866. 
CARPEN TIER v. MAHEW ET AL. 


The pur hase of a private claim of quantity within larg er outboundaries who con- 
trols the subsequent location of the grant as confirmed is not entitled under sec- 
tion 7, act of July 23, 1866, to purchase lands excluded from said grant on anal . 
survey. 


Seer etary “Noble to the Commissioner: of the General tana Ofiee, J une 22, 
1892. 


I have examined the record in the case of i. W. Carpentier v. Chris- 
topher Mahew and nineteen others, which is here on appeal of several 
defendants from your decision of December 26, 1890, holding that the 
' said Carpentier has the right to purchase lots 8, 10, and 11, and parts 
of lots 6, 7, and 9, and part of the E. 4 SE. 4+ Sec. 4, and lots 1, 2, 3, 4, 
and 5, and part of the NE. 4 of the NE. 4 Sec. 9, and part of the NW. 
4 and part of lots 1 and 2 Seo. 10, and en of the NW. 4 Sec. 15, and 


?. Raat of lot 1, and parts of the KE. 4 and the SW. 4 NE. 4 Sec. 16—all — 


 mT.ts., BR. 2 W., M. D. M., San Francisco, Galifornia: nade the act 
— of July 23, 1866 (14 Stat., 218), the 7th section of which provides: | 


| That where persons in good faith, and for a valuable consideration, have pur- 
chased lands of Mexican grantees or assigns, which grants have subsequently been 
rejected, or. where the lands so purchased haye been excluded from the final survey 
of any Mexican grant, and have used, improved, and continued in the actual posses- 
sion of the same as according to the lines of their original purchase, and where no 
valid adverse right or title (except of the United States) exists, such purchasers may » 
- purchase the same, after having such lands surveyed under existing laws, at the 
‘miuimum price established by law, upon first making proof of the facts as required 
in this section, under reg ulation to be provided by the Commissioner of the General 
Land Office. 


‘Carpentier’s claim is based. upon his purchase from the heirs of J0a- 
~quin Moraga and Juan Bernal, original grantees me the Mexican 


a grant in which the land is described as follows: 


The place known by the name of the Laguna de los Palos Colorados, bounded at 
the 1iorth by the arroyo de San Pablo, which lies contiguous to the Corral Antigno; 
at the south by the establishment of San J ose; at the west by the Sierra (mountain 
range) up to the top, and at the east ‘by the Cuchilla de =e Tr a ae | 


with the condition that— | 


the tract of land of which mention is made is of three sitios de granada mayor (three 
leagues), a little more or less, as explained by the sketch, which runs with the ex- 
pediente. The judge giving the possession shall cause it to be measured according 
to ordinance, the snrplus thereof to be left to the proper use of the nation. . 
This grant was confirmed by the board of land commissioners for dat: 
tling private land claims in California, to Joaquin Moraga and the 
widow and heirs of Juan Bernal, by decree of January 23, 1855, which 
- was affirmed on appeal by the United States district court for fhe north- 
ern district of oe March 24, 1856.. 
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‘The heirs and representatives of Mor aga and Bern al, deceased, were 
substituted by decree of October 20, 1862. 

It appears that juridical possession was not given is the grantees, 
but, in the confirmation by the board of land commissioners and the 
several decrees of the United States courts, the exterior boundaries of 
_ the grant were in all cases described, substantially, as above set forth. 

The grant was one of quantity—to wit: three square leagues (Mexi- 
can) within the above described exterior boundaries. These boundaries 
were surveyed by U. 8S. Deputy Surveyor H. A. Higley, in 1855, and 
embraced more than 20,000 acres, or about four and a half Mexican 
leagues. This survey as been accepted by the U nited States, as “cor- 
rectly representing the exterior boundaries of the rancho Laguna de ~ 
los Palos Colorados,” or Moraga grant. (See Perkins v. Central Pacific 
R. B. Co., 5 L. D., 155, and cases there cited.) : 

A plat. of this survey is filed with the record, and shows the eastern, 
exterior boundary along the disputed tari to be at the top of the 
- “Cuchilla de las Trampas,” the name given to a ridge of mountains or 
hills. | . 

By the Boardman survey, tne was for the segregation of the three . 
leagues, and which was made in 1875 under a decree of the United 
States district court for the northern district of California, the eastern. 
boundary of the said three leagues was established at or near the foot 
of the “Cuchilla de Las Trampas,” about a half mile west from the 
exterlor boundary line as surveyed by Higley. | 

The tract in dispute lies between these two lines, and contains about. 

four hundred and fifty-seven acres. 

_ The Boardman survey was approved by Commissioner Williamson, 
April 17, 1878, and on appeal his judgment was affirmed by Secretary 
Schurz, August 9, 1878 (see Land Office Report for 1879, pages 189 and 
197). 

This is the only approved official survey of the grant in quantity 
shown by the records of this Department, although, on the.18th day 
_ of May, 1858, the surveyor-general of California, issued instructions to 
- John La Croze for asurvey of the claim. Itappears thatif this survey 
was made, it was never approved by the surveyor-general, but, in Sep- 
tember 1860 La Croze made a survey, which was approved by the 
surveyor general, November 19, of the same year. 

-The survey having been excepted to by some ofthe claimants for an 
undivided interest in the grant, the plat of the survey was, on Decem- 
ber 3, 1860, on. petition of said claimants, ordered into the district court: 
for the northern district of California, for investigation and adjudication. 

— The objections made to the La Croze survey were: | 

‘Ast. That it does not embrace all the land within the exterior boundaries of the | 
- prant, and — ‘ | 

2d. That if this be disallowed, the three leagnes granted should be located within 
the exterior limits at the election of the grantees, or those entitled to represent 
them. 2 


: 
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"(Bee Land Office Report for 1879, near bottom of page 190.) 
‘In this court proceeding the owners of the Sobrante lands and the 
_ Moraga claimants were represented by H. W. Carpentier, applicant 
| herein. | 
_. By decree of. said court, of date July 29, 1874, this survey was dis- 
approved and rejected, and a new survey anieted This decree, which 
was affirmed by the United States circuit court, December 4, 1874, . 
directed the new survey to be made “in a compact form and in an entire © 
tract, so as to contain three square leagues of land and no more, the 
onion thereof to be selected by the claimants within the following ex- 
terior boundaries of the grant heretofore confirmed to the claimants 


’ herein. - Then follows a description of the exterior boundaries within 


-which the three leagues were to be selected, which are substantially | 
the same as those established by the Higley. survey, the eastern linait 7 
_ being identical—viz: the “‘ Cuchilla de las Trampas.” 7 
. It was in pursuance of this decree that the Boardman survey aaa 
| made, which, after several hearings on objections filed by the United 
States, the Central Pacific Railroad Company, apd several settlers, 
was finally approved by this a August 9, 1878, as | before 
mentioned. 

Patent was issued August 10, 1878, and transmitted to E. R. Car- 
pentier, attorney for claimants, October 5, 1878, and recorded at the 
request of H. W. Carpentier, in Contra Gone ae, California, Decem- 
ber 18, 1885. - 
. On the 22d day of FP COnuaEY, 1884, Horace Ww: Carpentier subscribed 
- to.an affidavit, stating: 


That William Cary Jones, E. A. Paquenes: and Charles B. Strode, in good faith and 


.. for a valuable consideration, on the 7th day of March, 1855, purchased from the 
_. Mexican grantees and confirmees of the Rancho Laguna de los Palos Colorados, as a 


part of said rancho, the tract of land above described (it being the land in dispute), 
which parcel was within the exterior limits of the tract or rancho as granted. He. 
further avers that himself and grantors, from a date long anterior to the act of July 
23, 1866 (U.S. Stat., Vol. 14, page 218), have continuously used and improved and 
‘been in the actual possession of the aforesaid tract of land, according to the lines of 
his and their original purchase, and is now in actual-use and possession, having the ~ 
samé enclosed with a substantial fence and valuable and permanent improvements 
thereon, and the land under cultivation, and that there was aright to purchase ex- 


a isting in the assignees of the Mexican grantors at the date of and pursuant to the 


provisions of said act of Congress, and that no valid adverse right or title (ex- 
cept in the United States) existed to any part thereof, and that said lands do not 
contain mines of gold, silver, cinnabar, or copper, which right has by diverse means 
conveyances vested in applicant; and applicant further avers that the portion of 
said lands so purchased . . . . . has been excluded from the final survey of 
_ said rancho and from the patent thereof. 


~ we This application was filed in the local office, San Francisco, Califor- 
re nia, March 5, 1884. Notice was issued October 14, 1885, and served 
‘upon all the parkas interested, summoning them to appear on December 
sats 1885, to defend ae any said application. Numerous continuances, 


Fs 
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motions, and stipulations were filed, and the hearing was ‘finally closed 
_ March 16, 1888, and on November 22, 1888, the local officers denied the. 
application of Carpentier, on the ground that he “ fails to show that he 
used, improved, and cultivated (and wa;) in the actual possession of | 
the land here claimed according to the lines of his ptirchase on the 23d — 
day of July, 1866, the date of the act quoted.” 

Upon appeal you reversed the action of the local officer sa and allowed 
the application to purchase. 

Although in his application Carpentier bases his atin on his pur-. 
chase from Strode, Lawrence, and Jones, yet, at the hearing, he intro- 
duced a voluminous mass of documentary evidence, principally certified 
copies of deeds conveying to him the interests of different heirs and as- - 
signs of the original Mexican grantees. Among these are a deed from 
Juan Bernal, of date May 14, 1859, conveying “ all his right, title, and 

~ interest” in said erant (said to be one-sixteenth); deed from Ciprane 

- Thurn, grantee of Nicholas Bernal, of date July 8, 1861, conveying to. — 
| Carpentier a sixteenth interest in thre same; also a Sher iff’s sale, under 
- ajudgment of foreclosure, in the case of J Folin B. Watson against Gauda- 
lupe Bernal e¢ al. This deed was executed April 16, 1860. a 

As it was on this proceeding that Carpentier leis to have suc- 
ceeded to the rights of Lawrence, Strode, and J yong the proceedings 
will be briefly noted herein. 

The suit is based. upon a promissory note, executed by Gaudalupe 
Bernal to one John Curry for $600, bearing date May 7, 1855, due sixty 
. days after date, with three per cent per month interest after maturity. 
This note not having been paid on May 13, 1856, Gaudalupe and Nich- 
olas Bernal executed their joint and several notes to Curry for $780. 
Both these notes were secured by mortgage—the first conveying “all 
and singular the right, title, interest, and estate” of Gaudalupe Bernal 
in said grant, and the second (which was stipulated to be an additional 
security for the payment of both notes) conveying “all and singular 
- whatsoever right, title, interest, or estate said Gaudalupe and the said 

Nicholas (Bernal) had or held in the said grant.” 3 

These notes remaining unpaid were on the 9th day of September, | 
1858, endorsed aud delivered to Horace W. Carpentier, applicant herein, 
. and were afterwards by said Carpentier endorsed and delivered to the 

plaintiff, John B. Watson. 
' All parties claiming or supposed to claim an interest throngh said 
Bernals were impleaded. in the case, and certain of them, including 
Lawrence, filed a joint answer therein, alleging conveyances to them 
from Gaudalupe Bernal prior to the execution of the said mortgages to 
Curry, upon which the suit was based. Horace W. caper appears 
of record as attorney for Watson in said suit. _ 

In the answer of Lawrence e¢ al., it is alleged, inter alia—. 


_ that there has not as vet been any official survey of the rancho made or approved by 
the United States surveyor-general..... and that the east and west lines of said 
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qanshe have ‘ienefors not been leoated or defined, ad can not be so defined with | 
certainty, and until such official survey the rialits of said oars and these er 
ants can not be adjudicated or determined. 


The court found that the deeds set forth in the answer of Lawrence 


and others, and winder which they claimed, were subsequent to the 
Curry mortg cages, and that none of the defendants impleaded with the 


said Gaudalupe Bernal and Nicholas Bernal had any right or encum- | 


" brance upon the said premises, except such as was acquired subse- 
quent to the lien of the said mortgages, and decreed a sale of the in- 
terest of said Gaudalupe Bernal to satisfy the debt, and, if that was 
insufficient, that the interest of said Nicholas Bernal be also sold. 
~ Under this decree all the right, title, and interest of said Gauda- 
lupe Bernal in the said grant were sold to one Herman Wobler, the 
highest and best bidder, on the 3d of September, 1859, and a certificate | 
of sale was issued to him by James C. Hunsaker, sheriff The sheriff’s 
deed was made to Horace W. Carpentier, April 16, 1860, and. re- 
cited that Wobhler, the purchaser at the sale, had “sold and conveyed 
all his interest in said certificate of sale” to the said Carpentier. A 
copy of the deed or bill of sale of said certificate also accompanies the 
record. : 
All the foregoing evidences of title were vested in Carpentier prior 
to the act of July 23,1866. Subsequent to that date, through numer- 
ous conveyances sail sales in courts, he procured the interests of other | 
heirs, and in 1878, date of approval of the Boarman survey, he had | 
procured the fierasts of all, or nearly all, the heirs, devisees, and as-_ 
Signs of the original Masia: grantees anid’ the United States confirm- 
ees. Through the title so acquired, and his alleged possession and 
. occupancy thereunder, he claims the right to purchase under the Tth 
section of the act heretofore cited. 


The plat of the township émbracing the land in controver sy was first 7 


~ filed in the district land office, July 30,1878. It was withdrawn the 
following October, and restoréd February 24, 1882; again withdrawn — 
March 9, 1882, aa finally restored April 16, 1883. 

Those Gann adversely to Carpentier are as follows: 

July 30, 1878, Christopher Mahew made soldier’s additional foe 
stead ae for the SW. 4 and a portion of lot 6, Sec. 4. | 
_ March 8, 1886, John Gissxon made homestead entry for s. 4 Ss lot i 
and all of lot 8, Sec. 4, | 

February &, 1886, James Tippett made homestead entry for lots os ee 
and 11, aiid the E. $ of SE. 4, Sec. 4. | 

April 17, 1882,. John Tippett offered his declaratory eaten for 


+ lots 6 and 7, Sec. 4, which was referred to your office April 30, 1882. 


March 20, 1889, J ohn Brady applied to make homestead ents for 
lots 1, 2, ond a and the NE. 4 of NE. 4, Sec. 9, which was forwarded to 

your office on the same day. | 

_ Lieu State selection offered for all of Sec. 9, August 10, 1878; Cen- | 

- tral Pacific Railroad also claims said See. 9.- ‘ 


a 
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Martin M. Kelly made homestead entry June 2, 1883, for lots 4 aaa 5, 
Sec. 9. 

- Phillip Falk offered to make homestead ee for the NW. 4 of ace. 
10, April 26, 1883, and his application was referred to your office July 
20, of the same year. 

hk. G. Falk applied to make timber-culture entry for the same tract 
April 16, 1883, and his application was referred +o youE office July 20, 
1883. 

W.H.George oitered his decueneoee statement for same tract, which 
was forwarded to your office February 12, 1886. 

H. ©. Oden offered to make. pre-emption filing for the same tract 
April 27, 1883, which was referred to your office April 30, 1883. | 

C. L. Perkins offered to make pre-emption filing for lots 1 and 2, and - 
the E. $ of SW. 4, Sec. 10, which was referred to your office ‘May 5, 
1883, 

Carsten Abrott filed his pre-emption declaratory statement for the 
NW. $ of Sec. 15, March 7, 1882. » | 
Joseph Napthally and the Central Pacific Railroad ree all 

severaliy claim all of See. 15, the nature and date of their claims not. 
appearing in the record EES Hie: | : 
Edward 8. Colburn’s 2a lca to make homestead entry for frac- 
tional NEE. 4 and the NE. 4 of SE. 4 +, Sec. 16, was referred to your office 
January 1, 1888. 

Joseph J ohnson made homestead entry for the E. $ of NH. 4, Sec. 16, 
July 3, 1878, for which patent issued April 10, 1889. | 
a) Sal K Riley filed his declaratory statement for the NW. 4 of Sec. 
15 April 7, 1883, alin T,18., BRB. 2 W. 

The evidence of Carpentien’s use, lmprovement, and acura possession 
of the tract in dispute consists of the testimony of two witnesses, 5. 5. 
- Kendall and Walter Renwick, by which, I think, it is fairly shown that 

Carpentier occupied the tract for grazing purposes prior to the act of 
1866; that as early as 1861 or 62, there was an old fence on the eastern 
side of it, corresponding nearly with the line of the Higley survey, 

which was repaired by Carpentier about 1870. He never lived on the 
land, and this fence was the only improvement. 

From this record it 1s apparent that the grant was one of quantity 
(namely, three leagues), within defined exterior limits; that by the terms 
of the grant this quantity was to be measured by the “judge giving the 
possession,” the “surplus thereof to be left to the proper use of the 
nation.” © 

A Mexican league 1s equivalent to 4,438.68 acres, making the number 
of acres granted 13,316.014, “a little more or less.” 

A certified copy of the plat of the Higley survey is before me, filed | 
as an exhibit by the applicant, in which the number of acres embraced 
therein is shown to be 20,464.91, or more than one and a half times the 
amount conveyed by the ne This survey was made in April, 1855, 
long prior to the purchase of any interests by Carpentier. 
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| Whether the Higley survey was designed to segregate the three 
leagues granted, or to establish the exterior boundaries within which 
- they were to be located, is in my judgment immaterial to the issue in 
this case. The plat showed upon its face that the survey so made em- 
braced more than seven thousand acres in excess of the quantity 


granted, and so must be considered as imparting notice to all pur- 


chasers, either of the entire grant, or undivided interests therein, that _ 
the limits so established did not correctly describe the quantity granted 
(three leagues). Nor can I find from the record that this survey was 
- ever so cousidered. On the contrary, I find from the report of your — 
_ office for the year 1879 page 194, that: a 


said map, under stipulations enter ed into by the United States atone and the re-. 
spective intervenors before the court, was admitted and considered in evidence in 
the case and as correctly representing the exterior boundaries of the Rancho Laguna 
de los Palos Colorados. Said stipulation was filed in court October 23, 1862, and is 
among the papers constituting the record in the case before this office. 


The “ case. before this office ” was the case involving. the approval of 
- the Boardman survey, and the case in which this stipulation was origi- 
nally filed was the investigation of the La Croze survey in the U.S... 
- district court for the northern district of California, in which H. W. 
_ Carpentier, the applicant herein, represented his own interest and. those 
- of other claimants, and was necessarily a party tothe stipulation. The 
La Croze survey is not before me, nor was it ever appr oved by this De- 
partment. . The court, after an investigation lasting many years, rejected 
it, and decreed, in pursuance of the petition of the claimants under the 
pao grant, that a new sarvey be made of three leagues of land, 
within the exterior boundaries as defined by the Higley SHW ey any- 
where the claimants might select. 7 
There is no complaint here that the land in controver Sy was ever 
included in the La Croze survey, but itis insisted that, because it was 
jueluded within the Higley survey, and excluded by the Boardman sur- 


vey, aright to purchase accrued to Carpentier by reason .of his oceu- 


_pancy and improvement of the land. 

, The Boardman survey embraces 13, 316.25 acres, a tr action of an acre 
more than three leagues the amount Galled for by. the erant. By this 
- survey he has received the full quantity granted. by the Mexican gov- — 

ernment and confirmed by the United States. It is located within the 

exterior boundaries of said grant, the lines being - run ace ording. to his 
selection and direction. 
By this selection and location many saetelare a nee under the 

United States have been compelled to yield to his superior right. These 
settlers appealed from the judgment of your office approving the Board- 


man survey, but Secretary Schurz affirmed the decision of: your office.. 


am See Report, supra, last part of page 199. a 

_ , After a selection so made of the quantity named in the grant, ne: now 

asks that he be allowed to purchase four hundred and fifty-seven acres, 
which he had fenced and used for grazing, thus enlarging the grant to 
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_ that amount. When the survey was made he could have included this, 
if he had so desired, and such choice on his part. would have — settlers 


a to that extent undisturbed in their-possession. 


To allow this application would be to say to a Pace of a Mexi- 
can- grant of quantity within larger exterior limits: 

You may take posession of the quantity granted anywhere within the boundaries 
named, by fencing it in and turning your stock upon it, and when the survey is 
made you may locate the boundaries of the quantity outside of your enclosure, and 
then purchase at the minimum price all you have enclosed. — 

In this way the purchaser would be enabled to appropriate double 
- the quantity granted, if so much was included within the exterior bound- — 
_ aries, the only condition being tha the should pay one dollar and twenty- 
' five cents for the excess. 

‘But, aside from these considerations, it appears from the record that 
_ prior to the date of the purchase of any interest in this grant, Carpen- 
tier had actual notice that the boundaries of this grant (the three 
leagues) were unsettled. His first purchase, as shown by the record, 
was the interest of Nicholas Bernal, which he received from Bernal’s 
_ grantee, Cipriano Thurn, February 22, 1860. Prior to that time, to wit, 

November 1, 1858, he, as attorney for John B. Watson, had brought suit 
against Gaudalupe Bernal and others on a promissory note, secured by 
mortgage on the interest in said grant, of said Gaudalupe and Nicholas . 
Bernal. | | 

Certain of thé defendants filed an answer ther ein, in which ee dis- 
tinctly and specifically allege “that there has not as yet been any official 
survey of the said rancho made or approved by the United States sur- 
| yeyor-general . . . . . and that the east and west lines of said 

rancho have not been located or defined.” | 

It is true the Higley survey had been made prior thereto, at as 
before shown; it purported on its face to, and did actually, embrace 
more than seven thousand acres in excess of the grant, and was well 
understood and afterwards stipulated by parties to proceedings in the 
United States district court, relating to the survey of this land, of | 
whom Carpentier was one, that this survey correctly described, not the 
erant, but the exterior boundaries within which it was to be located, 
according to the selection of Carpentier himself, in conjunction with | 
others claiming the grant. 

Further than this, it is shown by the evidence of Walter Renwick 
(one of the two witnesses introduced by Carpentier to show his occu- 
pancy of the land) that as early as 1861 or ’62 Carpentier had actual 
knowledge of the unsettled condition of the boundaries proper of this | 
grant. He says, on page 32 of the oral testimony, that he bought an | 
interest equivalent to a one-fortieth interest of what he (Carpentier) 
claimed at that time (1861 or ’62). On page 34, ou cross-examination, 
the following occurs: | 
QQ. When you bought from Mr. Carpentier at that time, did you buy an undivided . 
: interest, or did you offer to buy any particular tract? 
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_e Well, no, 1 didn’t offer to buy any partiontnn tract. 1 knew that, he wouldn’s: ‘$ 
“sell any particular piece of land. : ee 
 Q. That is exactly what I want to get : a 
. Not by metes and bounds. | ; | 
. Why did he not wish to sell any pantioula piece of land by metes and bounds? q 
. Idon’t know, am sure. . 
. What did he say to you? - 
| . He said the grant was not finally located, and he dia not. want to. get into any ES 
trouble about the matter.’ | si 7 


Poreres 


Question by counsel for Carpentier: 


‘Did he give you possession. of ally portion of the land’§ in question! ne 
AL No, sir, none at al; I. didn’t claim any of it, and didu’t have any of it in pos: 


-. gession. 


Thus, it is ha that prior to the acquirement Of : any inter est j in 


‘this land Carpentier had both constructive and actual notice that the. 


~ grant proper had not been segregated—constructive notice, as shown 


- py the Higley map of record, showing upon its face that the survey = 


embraced one and a half times the. amount conveyed by the grant, and 


actual notice by the answer filed i in the case in which he was attorney. : | 
of record. 


_ It also clearly appears s that he has been sonmeeted with all the litte: ae 
‘tion and proceedings i in court in regard to the survey of the land, and. 


.. that the final survey was made upon the petition of the claimants nes 


~~ the grantees and.in: accordance with their said petition ; that in such 


. survey the land was. segregated i in conformity with the selection of the - = 


wie” claimants, and that’ at the time of such selection. Carpentier was the __ : 


: principal owner of the grant, and represented his own interests and 


a those of other claimants in all or. nearly all the proceedings in court. 


- To allow his application to purchase under the statute invoked would | 


: : be, in my judgment, a violation of the spirit, if not the letter, of the 
law, and make this act of Congress, designed to protect innocent pur-: 


8 chasers, subservient to speculation, by making it possible for unscru-— 


| | | ; “ pulous land speculators to appropriate ree bodies of the public domain 
- to the. exclusion of honest. settlers. 


The record in this case shows that many ection since the poaniien | 


ey have claimed this land, some. of whom, notably Tippett and ei 
_. Brady, had expended a good ea of money and made many improve- 


- ments.ther eon prior to ed api noenen, and. are still pane on | 


the land. 


‘Counsel for ana cite the case of Taylor v. Yates 10 LL. D., 242, 


om as authority for this pur chase. 


— The cases are by no means parallel. That case me holds that the 
purchaser of an. undivided interest in a grant, who by tacit consent of . 
his co-tenants:“enters into possession of .a tract marked by specific — 
boundaries,” : may upon a proper showing avail himself of the benefits — 


e of this statute. Taylor was claiming under the Sobr ante grant, which 


was not a grant of quantity aw larger boundaries, but, as its name 
Geen 14—43 7 a 
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implies, was ai Sait. of the ene at lands lying. between the tracts. “4 


known as ranchos San Antonio, San Pablo, Pinole, Moraga, and Valen- 
Gia,” which, subsequent to the purchase of Taylor, was determined by 7 


@ survey defining the proper limits of the grants aforesaid. The appli- 
cant had no power or authority to direct the location of the grant under. 


; which she claimed. 


When a grants for quantity within larger homies 1e8, with no deere ee 
or provision to the contrary, the government. has the right to survey 
. and fix the limits of the quantity granted. Van Reynegan v. Bolton, 

~95 U. 8, 338; Frasher v. O'Connor, 115 U. S8., bottom of page 107; . 
— United States v. McLaughlin, 127 U.S., 428; Childs v. Southern Pacific. — 
R. BR. Co., 9 L. D., 471; Rancho El Sobrante, 1 L. D., top of page 201, 

I can see no reason why a purchaser of an nndivided interest in a 
grant of this nature, who had in good faith taken possession of a part 
of the grant by consent of his co-owners, might not avail himself of 


this statute, when the government had by its final survey excluded a 


_ part of his possessions from the grant. 


This is all that is decided in the Taylor-Yates case that is so ose _ 


- quoted in the argument of counsel for Carpentier. In that case, Tay- — 
lor was not allowed to locate the grant “anywhere within the exterior | 
boundaries,” etc. Had she been so authorized by the decree of the — 
court ordering the. survey, and chose to leave out her improvements a 
and take in those of settlers, she would then have stood in the attitude 
of the applicant herein, and I have no hesitancy i in saying her apple: | 
~ tion would have been denied. oo 
~The decision of your office is reversed, and the application of Carpen- | 
tier is denied. | | _ 


SWAMP GRAN'T--PRIVATE CLAIM. 
STATE OF FLORIDA. 


~The location of a private claim does not effect a disposition of the land, and so defeat © 
the operation of the swamp atant, if such location is not fixed and definite in 
character, 


Secretary Noble i the Commissioner of the General Land Office, Tune 22,.. 


1892, 


I have considered the question raised in your letter of November 13, 
1891, as to whether a certain list No, 15 of selections within the State 
of Florida, made under the swamp land grant and certified by the sur- 
veyor-general, January 22, 1855, and subsequently included in list No. 2 
_ (Newnanville series), which list was approved by the then Secretary of 

the Interior, July 16, 1855, should be patented, or submitted to this 
Department ‘for the aunt of the ADDY oval “Dreuoneny mae, aS be: | 
fore stated. | 


oN 


DECISIONS RELATING. TO THE PUBLIC LANDS. . ipa? =: 


“The conection raised to the list 18, “that the. ietier portion of the i | 7 
| covered thereby are within the reservation made on account of what is ~ 
a known as the 20,000 acre Arredondo grant, ‘the supposed locus of which 


- _ isin T, 3 and 48. of R. 16 and 17. E.” 


The following history of this grant is taken from a aie made by | 


Ss your, office upon Senate Bill No. 1914, under date of April 9, 1884: 


Prior to the cession of Florida to the United States the Spanish governor of that : 
“province on the 20th day of March, 1817, granted to Don Jose de la Maza Arredondo, 


_. with promise: of a title in absolute. property, tweuty thousand : acres of landata __ . 
place known as ‘ ‘Big Hammock about twenty miles from the river p ELNEAT ey about 
ee eighty ; miles westward from St. Johns.” | 


Tt also appears that the land granted was duly surveyed by Anais Burgevin, ho 
= Spanish surveyor, and that his plat and certificate of survey were signed by. Bunge- | 
“ Spee September 14, 1819. 


-Under the provisions of the 6th sonia of. the act of May 23, 1928, the superior 
' . -eourt for the eastern district of Florida on the 24th day of November, 1834, rendered - 


a decree recognizing the ‘validity of the claim according to said survey, and con- 
firmed. the same.to Benjamin Chaires, Peter Miranda, and Gad Humphreys, aud on - 


| ze appeal the supreme court of ‘the United States at its Jz anuary term, 1836, affirmed 
. the decree of the court below, 10 Peters, 308. | 


- Repeated efforts were nae by the government to effect a proper survey of said 
bo grant, but.a sur vey was ‘not executed, owing to forcible resistance offered by parties 
| who were occupying lands within the alleged limits of the claim under some sup- 
posed. color of title derived from the United States. 

A diagram, however, showing the approximate location of the claim in townships 


3 aud 4 south of ranges 16 and 17 east, was compiled in the office of the surveyor- 


general of Florida and approved by him February 10, 1848, since which time said - 
tract was held to satisfy the grant, | 

| Proceeding by petition. in the U. §&. district goukt northern district of Florida, 
the claimants obtained a supplemental (lecree ou the 10th day of April, 1882, awar de 


ing scrip, ¢ amounting to 20,000 acres, in lieu of the land in place, and this judgment — | 


" Wwas made final by said court, September 11, 1883. The scrip was issued November - 


me. 20, 188 3, AE which time reservation was released. 


Your report: states that the land “was held to ere the grant, a | 

As to whether any formal reservation was ever made does not appear, 
: but, as I learn that for years the lands were disposed of without regard 
tO ihe. grant, I am led to: believe that the lands were never formally oh 

_ withdrawn. | _ 
_ The claimants under the grant objected to the iseniones as made by a 
‘the surveyor- -general, and, after an unsuccessful effort to have the de- 


. = cree of the court reformed, they petitioned Congress for a change of | 
~~ Joeation without avail. ‘ 


The question arises as to the effect of the approximate location made 
by the surveyor- gener al upon the claim of the State, under the swamp 
- jand grant, to any lands included therein—i. e., did it amount to a dis- 
position of ‘the lands embraced in such location, for, if it did, the lands — 

were not subject to the swamp land grant; otherwise, they passed Le 


- : - the State upon the determination of their hacicren 


- The act.of September 28, 1850 (9 Stat., 519), granted to the State of 
7 Arkansas and other . States within ee respective boundaries: eae . 
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are. of those swamp and overflowed ene made unfit thereby far? 
cultivation, which shall remain unsold at the passage of the act.” 
In the case of the swamp grant in the State of Michigan for land 


under reservation as a part of old Fort Mackinaw wood reservation m > 


Bois Blanc Island (8 L. D., 310), it was held: 


_ Congress may grant any and all lands the fee to whi chi is sin the United States, unless 
such lands lave been sold or in such manner disposed of, that another disposition 
of those lands would be incompatible with the obligation of the government +0 
others. The grant in this case was “a present grat vesting in the State proprio — 
vigore from the day of its date, title to all the land of the particular description 
therein designated, wanting nothing but the definition of the boundaries to make it 
perfect,” Wright v. Roseberry (121 U.S., 488), and authorities therein cited. 
Although the lands may at the date of the grant be temporarily reserved, or set 
apart for the use of the government, or for other temporary purposes, not amounting ~ 
to a disposal of the land, it will not prevent such lands from being subject to the 
operation of the grant, and when diseneumbered the right attaches as of the date of 
the grant. Therefore the sole question to be determined is; was the reservation of | 
such a character as to amount to a disposal of the land. | : 
With reference to swamp lands temporarily reserved for the use of the govern- | 
ment, or other purposes at the date of the grant not amounting to a disposal of the 
land, this grant should receive the same. construction given tO. the eran for school 
purposes. : oo 


The sneetions as £6 ‘he rig elit ca . State io ‘tlie specie geneal section sinniweed 
within a reservation at the date of the grant, came before. the supreme court in the 
case of Ham v. the State of Missouri (18 How., 126). Inthis case the land was re- 
served under the act of Congress of March 3, 1811, reserving from sale all lands em- 
braced within the limits of a private land claim, filed in time and in a accordance with 
law until the decision of Congress upon such clan. : 

An application was presented to the Land Commissioners for Soiiation of this 
claim in due time and in accordance with law, and. was Re OENeN. by the Commission- 
ers in their report to Congress. _ a : 

The act of March, 1820, passed while this sigan Was tending before Congress—and 
therefore in reservation—eranted to the State of Missouri, the sixteenth section of 
every township, and equivalent land where such section had been sold or otherwise | 
disposed of. | 

Subsequently Congress by act of May 4, 1828, conned: to Valle and his associ- 
ates, the tract for which confirmation was ‘prayéd—according: to a survey made in 
- 1806—providing that said confirmation thus granted, shall only extend to a relin- 
_ quishment of title on the part of the United States, and shall not prejudice the 
| rights of third pone nor any title heretofore derived from the United States. : 

It. was s insisted p00 by the Wetendattt thst the ian in sueation nae ‘Within the 
limits of the survey. of 1806, and the Sen frmation by Congress, was never public land 
subject. to donation for the use of schools; that the reser vation of section sixteen for 
the use of schools, could ouly refer to aiblic lands proper, and could not attach to 


lands embraced in private claims, which had previous to, and at the time of such. ° 


donation been claimed by. individuals, and reserved by Congtess to satisfy those 
claims. But the court construed the proviso reserving such lands from sale as 
neither declaring or importing a final and permanent divestiture or any divestiture - 
whatever of the title of the United States, but merely a tenrporary arrangement for 
the purpose of investig gation, leaving the title in the government, 

Then speaking of the grant to the State of equivalent lands, where section sixteen. 


had been sold or otherwise disposed of, the court say: | 
“Sale, necessarily sionying a legal sale by competent. authority, is a | disposition _ 
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2 ‘ final dad Shocotanls of the sana: The eee or Citereise dienaced of? must sig- 
. nify some disposition of the property equally efficient, and equally incompatible with 
_.. any right in the State. present or potential, as deducible from the ae of 1820, and | 


the ordinance of the same year.” = 
The court therefore held that the reser ation fro om sale of the lands within ine 


-. limits of the private land claim, did not pr event the title of the © Shake t from anon. 247 


oo ing to the sixteenth section specifically. | 


To the same effect is the ruling in the cases of Cooper v. Bape: (ag How. 178); : 


4 fa & Beecher v. Wetherby. (95 U, Ss. ae Buttz v. Northern Pacitic R. R. ons AG; 8. a 


“The sence anaowiceds 1D ane cases seas aus vontwollinn the eae for séhiool: oe me 


a poses, is alike applicable to the grant of September 28, 1850, granting to the State | 


te all of the swamp and overflowed Jand which shall remain unsold at the date of the 


grant, which included all land of the character specified, owned by the United . 
_ States at the date of the act, although they may at that time be reserved from, sale, 


or set apart for some temporary use of the government. 


_ From your report it is clear that, if any reservation was ever made 
on account of the Arredondo gr ae it did not amount to a disposition 


- . of the lands. It was at best an approximate location of the claim, and 


never acquired that fixity of character or definiteness of. location. as 


would amount to a disposition of the land included thereby. 


ute : - tofore given. 


+ Its effect: upon the. swamp grant must have been considered at. the 
_ time of the approval of the list under consideration, and,.after the 
4 _Japse: of so many years, I should hesitate to disturb the adjudication 7 
_ then made, unless it was clearly a that the action then taken was 
without authority of law. 7 
_ Thave ther efore to direct that ee issue npon the approval here-_ 


7 DESERT LAND ACT—RESIDENT CITIZEN. 


INSTRUCTIONS. 


oe The phrase, ipesident citizen of the State or Territory in which the land sought to 


be entered is located,” as used in the desert land act, amended March 3, 1891, 
should be construed. to embrace all. persons living in such State or Territory and 
entitled to protection i iu the exercise of civil rights, without regard to their 
political rights, and must me read in connection with the BF ovisions of sections — 
one and seven of said act. = 


ee Seoretary Noble to the Commissioner of the oneal Land Opie, June 22, : 
a 1692. | 


“By letter of February 27, 1892, you ask to be advised Loft the views of ; 
| the Department upon thé provision of section eight of the act of March wa 
> 8, 1877-(19 Stat., 377) as amended by section two of the act of March , 

3 1891 (26 Stat., 1095) that “‘no person shall be entitled to make entry 


= F of desert. land except he be a resident citizen of the State on or Terr rony: 


in which the land sought to be entered is located.” : 
is amendment ee by the. act: of Mareh Ds. 1891, consisted we the ‘ cs 


fe 7. $ - e. its." ined 
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addition of five sections numbered four. to eight inclusive, and in order 
to arrive at a satisfactory conclusion as to the point referred to by you, | 
it will be necessary to consider the whole act as it now stands. _ 

Section one provides “that it shall be lawful for any citizen of the 
United States, or any person of requisite age ‘who may be entitled to. 
- become a citizen, and who has filed his declaration to become such,’” to. 

file a declaration that he intends to reclaim a tract of desert land, ete-_ 
This is the only Piovieion or a ra as to citizenship found in the | 
original: act. | 

Section seven of the act as it how stands provides that at any time 
after filing the declaration, and within the period of four years there- 
after, upon the applicant making satisfactory proof of reclamation ancl 
- cultivation “and that he or she is a citizen of the United States,” and 
upon payment, as required, a patent shall issue. 

In section eight is found the provision: quoted in your letter as fol-. 
lows: ~ : ; a ; 
and no person shall be entitled to make entry of desert land except le be a resident — 
citizen of the State or Territory in which the land sought to be entered is located. 
‘These quotations contain all that is said in this law, as it now stands, 
upon the subject of citizenship. There is at least one proposition as to 
which there can be no dispute, that is, that the applicant must, in his 
final proof, show himself to be a citizen of the United States. I can 
not, however, entirely agree with you that itis now required - 
that a party, at the time of making application to enter desert land, must be a cua 
zen of the United States, and have his permanent residence in the State or Territory 
where the land sought toe be entered is located, without reg ard to the length of time 
he may have been residing in the State. 

This construction would, in effect, nullify that part. of. section one. 
_ which declares that one who may be entitled to become a citizen of the 
United States and who has filed his declaration to become such may file 
an application to make an entry under said act, and such aresult should — 
be avoided if possible. Effect should be given to every part of this law 
unless there be provisions so contradictory as to render this ae 
I do not find in these two provisions that degree of repugnance that 
would require a construction disregarding either of these provisions. 
- The proper construction seems to be that the eighth section specifies — 
another qualification or attribute that must belong to one to entitle 
him to file his application under this act: If the provision found in- 
section eight had been inserted in section one, where it might very — 
properly have been placed, it would have had the same effect on the 


provisions of said section as it now properly has. That section woud 


then have read as follows: 


That it shall be lawful for any citizen of the United States, or any person. of requi- 
Site age ‘“who may be entitled to become a citizen, and who has filed his declaration 
to become such,” and who shall be aresident citizen of the State or Territoty in which 
the land sought to be entered 1 is located, etc. © 
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a io ee as said provision in ecw sient affects the question as to. the : ae 
hee - ~ qualifications of those who may file’a declar ation of intention to reclaim’ . 


= _ @ tract of desert land, it should be given the same oe as if it had 


been found in section one of said act. 3 
Said provision being placed where it is in. this act: must ne read ais _ 


in connection with that partof section seven reciting the facts required — 
to be shown in final proof. The requirements as to Per sonal qualifica. - 


eee tion would then. be as follows: 


‘That he or she i is a citizen of the. United States and a resident citizen of thé State : 
or Territory. in which the land sought to be entered is located, | 
It remains then to. be determined what is meant by the added. requir e- 
ment. that one seeking to acquire title to a tract of land under the pro- 


visions of this act must show both at the date he files his declaration | 


: 7 of intention to reclaim and .at the date he offers final proof that. he is © . 


a resident citizen of the State or Territory i in which the land sought | 


to be entered is located.” — In determining this point we may properly 
take into consideration not only all parts of the actin questionand its 


Scope. and purpose, but also all other acts relating to the same subject. | 


~. In this connection it may be said that ‘statutes forming the general 


_ system of laws regulating the disposal of the public domain are to be. 


_ considered in part materia and are to be cons trued accordingly. Dan- Neer 


jel G. Tilton (8 L. D., 368). | 
Under those laws rich require a sthioment on the land the. title to . 


“which is sought to be acquired, the claimant must of necessity bearesi- 
= dent of the State or Territory in which the land is located. - Buta 
claimant under one of those laws i is not:required to show that he is a 


‘citizen of such State or Territory in the sense that he has a right to 


<— exercise political functions. No more. should be required in this par-. 


ticular of claimants under this law now under consideration than of - 


2.55 | one under those’ laws. requiring. settlement, unless the language used. 

eae As: clearly and absolutely indicative of an intention on the part of.Con- 

--. gress to require something more. I do not find in this act language — 
at indicating such an intention, but it is, in my opinion, clear that Con-. 


_ gress intended to place claimants under this law in. exactly the same 2 : : 


position in this. particular as claimants under those laws requiring set- 


. - _ tlement. You say “it has been suggested that a party qualified to ex- - 
'-._ ereise the elective franchise in any State or Territory might be considered 


a? ‘resident citizen’ of that State or Territory.” LI agree with you that 

: such a construction should not be adopted. It would shut out from 
- the benefits of this act women in those States where the right of suf: 
_ frage has not been conferred upon them, and it would algo debar those’ 


-.° who may be citizens of the State in the sense of being inhabitants 


7 j | thereof and entitled to participation in elvil rights, but who are not 
o _ electors or entitled to exercise political functions. 


The fact that the. word citizen does nob ays sate the same signif 
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-eance has been frequently adverted to by the sonnts. Thus in The 
Dred Scott case (19 How., 393-422) we find the following language: 


Undoubtedly, a person may be a citizen, that is, a member of the community who 
form the sovereignty, although he exercises no share of the political power, and is: 

_ ‘incapacitated from holding particular offices. Women and minors, who form a part. 
of the political family, cannot vote; and when a property qualification. is required — 
to vote or hold a particular office, ihose who have not the Ip EESE OLY. earn 

can not vote or hold the office, yet they are citizens. 


In the case of United States v. Cruikshank. (92 U. -S., 542-5i9) the - 
7 court defined citizens as follows: | ‘he % 

Citizens are the members of the political community to which they belong. They 
are the people who compose the community, and who, in their associated capacity . 
_have established or submitted themselves to the dominion of a government for the 
‘promotion of their general welfare and the protection of their. individual as well as 
| their collective rights. 


After quoting this. definition, i in the case e of Boyd v. Thayer (143 Ue 
s. , 135-158) the court said: | 
There is no attempt in this definition, which was entirely sufficient for the argn- 


ment, to exclude those members of the State who are citizens in the sense of partici- 
pation in civil rights, though not in the exercise of political functions. 


In Baldwin v. Franks (120 U. 8., 678-690) it was said: 


“In the Constitution and laws of the United States, the word ‘citizen’ is generally, 
if not always, used in a political sense to designate one who has the rights of privi- 
leges of a citizen of a State or of the United States. . . . Butit is also sometimes: 


used 2. popular language to indicate the same thing as resident, inhabitant, or | 


person. - 


It was held that the word was not used in the law then ie: 7 7 | 


sideration in this latter sense, because all the surroundings indicated 
that it was intended in its political sense. None of the surroundings of | 
the law now under consideration indicates that the word was used here 
in its political sense, but all support the theory that it was used in iid: 
wider and broader sense. ‘To restrict it to the narrower meaning would . 
be to render the law unequal in its application in the different States, 
and inharmonious with the whole system of land laws. 

It may be said that if the construction indicated herein be given the 


_ word “citizen,” the word “resident” is superfluous and adds nothing. 


That objection would, however, be equally torcible if the word | oé citizen 5 
be given the other Aeaiieot: | | 
After a full. and careful consideration of this matter, [have eeecd: 


- that the phrase “resident citizen of the State or Territory i in which the 


land sought to be entered is located” showd be construed to embrace 
all persons living in said State and. entitled to protection in the exer- 
cise of civil rights without regard to their political rights, and must be - 
read in connection with the provisions of sections one and seven of aue | 
act, as 8 hereinbefore indicated. | 
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SCHOOL LAND—MINERAL LAND. 
WARREN BL AL. 2. STATE OF COLORADO. 


The title to <hsol ian passes to ie State ican vai or cer tificate, ab he ae 


_ when: the grant takes effect, and. to except lands therefrom, on account of coal : 


alleged to be found therein, it is necessary to show the existence of such mineral ° 
in sufficient quantity to add to the value of said lands and justify. expenditure | 
“for its. erirecnon and that such fact was known when the ‘grant took effect. 


" Seoretary y Noble to the Commissioner of the General Land Office Tune 
- | +82 1892. ies : _ 
a 


ae Lhave sousiacied the cases s of M. Vv. yee and. af M. cece v 

| The State of Colorado and the Trinidad Coal and Coking Company, 

intervenor, on- appeal by the former from your office decision of October | 
— -80,.1889, nejecting their applications to purchaset the E. . of Sec. 36, T.. 
38 S., R. 64 W., Pueblo, Colorado, land district. | | 

The record ne that on June 8, 1887, ‘Burkhart rere to re local 
officers to purchase the NE. 4 of said section, under section. 2347, of the 
‘Revised Statutes, and on J vily-7 , 1887, War ren. likewise applied to pur- 
chase the SE. 4 ‘of said section. 
The local officers rejected both applibatone on te Seoul that the . 
‘land described i in said applications was not subject to sale by the United ° 
States, because it had passed to the State of Colorado under thé grant 
_ for school purposes, made in the act of. Congress providing for its ad- 
mission into the Union as a State. Burkhart and Warren appealed, 
and thereupon your ‘office on the 2d day of November, 1887, modified 


the decision of the local officers. by ordering hearings to be nad to de- 


termine whether said land, “was known to be mineral prior to the 
admission of Colorado into. the a to wit: August I, a aid. 
. chiefly valuable for coal”... 

AL hearing was accordingly had: at which tne parties upeeated: tiie 7 
2 applicants in person and by counsel, the State of Colorado -by its » 


. attorney-general, and. the Trinidad: Coal and Coking Company asan ~ — 


_ intervenor, seine title to the land in ener under a purchase. 


on: from the State of Colorado. 


; It was agreed by all of the parties in “interest, ‘that the testiniany 
”" taken should apply to both. cases, and that the cases for the purposes a3 
of the trial, should be yeaa: and tried as one case. 7 
The State claimed, : ee | 


4 


| That said land was donated, gr anted and ebahwmed to.the siute: of Goléradas in aia a | 


7 of the support of common schools of said State, and for ‘the creating of: a fund for . 
that purpose by act of Congress, approved March 8, 1875. That Colorado became a % e 


. | a State August: 1, 1876, and accepted said grant and ignation of said land for such pur- | : 
a pose, and fade due selection thereof, at or about said time, as agricultural Jand, and ~ 
had ever since. by her or her grantees, held contro] and possession ofthesame. That — 


a said Jand at the time of said grant as. well as.at the time of the admission of Colorado 
a into the Union, was not known to. be coal land, nor’ chiefly + valuable as such, but on 
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the contrary, aid land was at said time, and as this srceetant is. atoumiod and be- - 

lieves is now agricultural land known as and chiefly valuable as such, and that the 

same could not have been then, and cannot be now profitably ven for coal or 
any other mineral whatever. | 


The State fur ther protested, 


site ainst the right or power of any department of the Government, save , the judi- 
cial and the courts thereof of this State and the United States, to take jurisdiction 
over said matter and to determine the right, title and interest of the Biabe of Cole: 
rado or her grantees in and to said land. 


| rom the evidence introduced before them ne local officers’ found 
that: 


_ Nothing in our opinion should disturb this peace and security of the grant, but 
the most indubitable proof that the land at date thereof was valuable coal land and . 
generally known as such, We find that the evidence fails to establish. that fact and 
_ therefore recommend that the applications of the contestants to purchase said tr acts 
be not allowed. 


Burkhart and Warren appealed. | 
On the 30th day of October, 1889, your office affirmed the judgment 
of the local officers. pate and Wat ren ag ainappeal. They Speclty 

errors as follows: - | 


- First. In not finding and holding that the land involved i is i all economic, as well 


_ asin a geological sense, coal land. 
Second. In not finding ‘that the land in question contains valuable, working de- 
posits of coal. 
Third. In not finding; fr om the-evidence, that the land in question was known to 
contain valuable, working deposits of coal at and prior to the admission of Colorado _ 


as a State on August 1, 1876. 


Fourth, In finding that the State, and intervener, have satisfactorily established 
the fact that there was not on the land, on the ist of August, 1876, a known coal 
mine capable of being pr ofitably worked for its pr oduct, so as to make the land valu- 
_ able for coal mining. 


Fifth. In not finding that the plaintiffs have sdtistactotiy established the fact that — 


there was on the land in question, on the first of August, (sic) 1886, a known coal 
deposit capable of being profitably worked for its product so as to make the said 
‘land valuable for coal mining. 

The fourteenth section of the act of February 28, 1861 (12 Stat, 17 2), 
providing a temporary g sovernment for the Territory of Colorado DEO: oa 
vides: | | | 

That eheA {he land in said Territory shall be stirveyed, under the Glivection of 
(the) government of the United States, preparatory to bringing the same into market, — 
sections numbered sixteen and thirty-six in each township iu said Territory shall be 
and the same are hereby reserved for the purpose of being ayphed to schools i in the 
States hereafter to be er ected out of the same. a: 


This is clearly.a reservation of the specified. sections seus effect 
upon surveyed land upon the day of its passage. The township in 


which the lands in question are situated was surveyed on the Ist of — 


October, 1869, and a plat thereof was approved by the Surveyor-Gen- 
eral of Colorado December 1, 1869, and received at your office on the 
16th ys that month. 
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ey 


On the 3rd day of March, 1875, Gonsicas: akasa the act sapling the - i. . 


in people of Colorado to forma eenetita col and State government and for 


her admission into the Union, (18 Stats., 474). The seventh section of = 


said act provides: 


Lon . sections have been sold or otherwise disposed of by any act of Congress, other lands — 


That. sections number red sixteen and thirty- six in every township, and where such * 






equivalent thereto, iu legal subdivisions of not more than one quarter section, and 
as contiguous as may. PP, are oe granted to said State for the support of com= 
mon. schools. : | 


~The fifteenth séction provides: st That all mineral lands shall be ex: - 

| ears! from the operation and grants of this act.” — . 

Colorado was admitted as a State on.the first day of August, 1876, 

‘ by. proclamation of the President (19 Stats., 665), and. subject. to fie 

_ exceptions contained in the seventh and fifteenth sections Supra, the 
grant became effective on that date as to all surveyed lands. — 

. The case has been elabor ately argued here, both orally and in print. 

Many questions not properly embraced in the record have been dis- 

-eussed by counsel, among them it is urged that the discovery of valu- 
able minerals at any time subsequent to the State’s admission will 
defeat her right to the land under said grant. If this question ever 
was in the controversy, it was when the case was appealed by Burk- 

hart and Warren to your office, from the decision of the local officers — 
rejecting their applications; and your office at that time-—Noventber 2, 
1887—passed directly upon the point as follows: | | 

The er ant to the State of Colorado took ‘effect as regards surveyed lands August: 

1, 1876, by virtue of the President’s proclamation and was decided by this office in - 


aie case of the townsite ‘of Silver Cliff v. The State of Colorado; see Copp’ sU. S. 
Mineral Lands, 24 Ed., page 261. Therefore the section in. dugstion: having been 


. ascertained by survey long prior to the admission of the State into the Union, the 


question in this case is whether the land applied for by Warren was known to be 
mineral i in character prior to the latter date. : 
a There was no appeal from this decision ae it became final and bind. 

— ing on all the parties. Rule of Practice 112. a a 
While it is true that the Department: intel by vir tue of its super- a 
“visory authority correct. any error apparent in the record, yet there is 
- no such error in your decision of. November 2, 1887; see Davis v. Wei- 
; bold, 139 -U. 8., 507; Colorado Coal Co. v. United States, 123 U. S., | 
- 307; Abraham i Mines (9 L. D. , 408). cf 
1 couient myself by merely refering to this aaesiog: because it has 


ea been critically argued on both sides just as if it was actually involved — 


in the. case. I conceive it to bé the duty of the Department to decide ~ 
‘ this case, as all others appealed here, upon the record as presented by. 
the parties. It will be perceived that the errors assigned really relate - 
. to questions. of fact and notof law. The evidence i 1S voluminous and 
- -very.conflicting as to whether the lands in question were valuable coal 
-. lands, and known to be such prior to the first day of August, 1876; 
. the local officers found from the evidence introduced before them that 
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_ they were not such in character, and dismissed Burkhart’s and War- | 
—ren’s applications to purchase under the coal law. Your office con- 
curred with the local officers; in such cases, as to questions of fact, — 
the general rule is to accept the decisions of your office and the local 
. officers as conclusive; Finan v. Palmer et al. (11 L. D. , 321); Cleveland 
—», North (11 L. D., 344); Conly v. Price (9 L. D., 490). | 

I discover no reason for any departure from this rule in the case at 
bar. In view of the importance of the case, I have. carefully examined 
- the evidence and I find the facts to nue Sea as set out in your 
office decision. , 

The fact that this land lies in what is known 2 als ‘the Oclorado coal fields, | 
which includes about two thousand five hundred square miles, in which 
there is probably not more than one huudred square miles of land val- 
uable for coal, and the further fact that there are valuable coal depos- ” 
its in the vicinity of these lands, do not prove these lands to be coal 
lands within the meaning of the law. In Commissioners of King’s - 
County v. Alexander et ab. (5 lL. D., 126), the rule was correctly stated 
_ by Secretary Lamar: | | i a a oe 


That the proof of the mineral ehavuetor of the land must be specific and pascal 
upon the actual production of mineral; that it is not enough to show that neighbor- 


ing or adjoining lands are mineral in oh eee and that ‘the lands in controversy 


may hereafter develop minerals to such an extent as to show its mineral character, 
butit must be shown as a present fact that the lands are mineral, and this must _ 
appear from actual production of mineral and not from a aeney that the lands may | 


_ hereafter produce it. 


Citing Dughi v. Harkins @ L. D., 721) and other sathbtitios This 
_ has been followed since by the Department. John Downs (7 L. D., or : 
_ In Defteback v. Hawke (115 U.S8., 404), itis said: | 


. ‘We say “land known at the time to be valuable for minerals,” as there are vast © 

_ tracts-of public land in which minerals of different kinds are found, but not in such. 
quantity as to justify expenditures in the effort to extract them. It is not to such 
lands that the term “miner al” in the sense of the statutes is applicable. 


“In Colorado Coal and Iron Co. v. United States | ae U. 8. lds it 
is said (page 328), 


It igs not sufficient, in our opinion to constitute “ known mines” of. coal, eta the . - 
meaning of the statute, that there should merely be indications of coal beds or coal 
' fields of greater or Jess extent and of greater or less value, as shown by outerop- 
pings. . . . The question must be Sotermited according to the facts in existence - 

at.the time of the sale. If upon the premises at that time, there were not actual 
‘‘known mines” capable of being profitably worked for their product, so as to make 
- the Jand more valuable for mining than for agriculture, a title to them, acquired un- 
der the pre- emption act can not’ be successfully assailed. See also Sulliyan v. Iron 


Silver Mining Co. 143 U.S., 431, aud Iron. Silver. Mining Co. v. Mike and Starr Gold 40 


and Silver Mining Co. 143 U. S., 394. 


The grant to Colorado of the sixteenth and thirty- sixthi sections i in- 
cludes all kinds of lands except mineral lands so that upon principle all 
lands embraced in said sections except mineral lands would pass to the © 
State by the grant, the same as. agricultural lands pass by sale under 
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: the’ pre- amaton. ioe No patent or dettificnte was. necessary ie pass - 


ad ‘them to the State, if they were not. mineral in character. 


In Davis v. Weibold (139 U. 5 507), it is said: “(page 519) 


7 The excéptions of mineral lands from pre-emption and settlement and. from: gr ants ee 


to States for universities and schodls, for the construction of public buildings, andin — 
aid of railroads and other works of internal i improvement, are not held to exclude all 

lands in which minerals may be found, but only those where the: mineral is in suffi- — 

 eient quantity to add to their richness and to ae prpenditure for its oo ? 
and known to be so at the date of the grant, - 


| Applying these pr inciples to the case at bar, it is pean that the ‘ evi- 
‘dence fails to prove the mineral character of the land in question at or 


7 | before. the first day of August, 1876. It is urged that to affirm your 


ae office decision will be tantamount to overr uling the case of Central Pa-- _ 


- — cific Railroad Co. e¢ al. 2. Valentine (11 L. D., 238). This contention is — 


; | not sound. The Valentine case, in so far as it has any application, , 
tends to support the conclusion reached in - this case. The ae 


es appealed fi from is affirmed. | 


PLACER MINING CLAIM-KNOWN LODE. | | 
GROsFIELD QV. NigeER HL CONSOLIDATED Minne. Coe 


A placer eutry made for the purpose | of securing title to lodes and veins on to. 
exist in the land 80 entered is in violation of law and must be canceled, 


Seoretary Noble to the Commissioner of the Gener al Tana Ofte, Fune Bs 
” . | Bay 1892. 


On May 8: 1884, the 9 Nigger Hill Gonsdlidated. ar armlie. Mining he 
Company, by John: "Her rman, its president, tiled application for patent 
- for its placer mining claim designated as lot No. 391, and situated in 
Rawling Mining district, Lawrence County, South Dakota, onan 


- ” seventy- -two acres. 


In the sapliestion. 0 ediusion: was tmade of ¢ any conflict with. any 


ae lode claim, and during the period of publication no adverse claims nor. 


os - protests were filed ; consequently, on J uly 22, 1884, said company: made 


ae: ante al entry No. 114 of said lot 391,. 


= 28 Oi) wly 16, 1888, Edanund. Grosfield Alcea a Brotest against. ia aie ; 
_. and the issuance of a patent thereon, alleging in substance that he is_ 
| part owner in the Gray Eagle, Uncle Sam, Baltimore, Yankee, Brook: . 


: lyn, Bangor and Portland lode claims bearing tin, and that some ‘por: _ 
tion of each lies within the boundaries of said placer claim. Also, that — 


there are a number of other lode. claims conflicting with. said placer, . 


referring to the Washington, Steptoe, Rattler, Chester, Foxtail, Cleave. - 7 
land and others; that many of said lode claims were located j in 1877 for | 
gold, and after ce Was discovered i in 1883 were re- located and new dis- ae 


 eoveries made. 7 . 3 vst oa 
- Protestant assigned as a reason, why. no adverse aims had been made ee 
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during the per sriod of publication; that various officers of said company | — 


promised protestant and other lode owners that if no adverse claims 
were filed, the company would take patent with full reservations of all 
lode dns. : 

A trial was had on these charges, and after considering the evidence 
submitted the register.and receiver held that the Steptoe, Uncle Sam, — 
Chester, Baltimore, Rattler, Giant Cleaveland and Portland lode 
claims, were in conflict with the placer claim, and that they were known 

~ lode alnins prior to the placer application. They therefore recommended 
the cancellation of the placer entry to the extent of the conflicts with — 


- said lode claims. The mining company appealed from the pega of 


the local land officers to your office. | | 
On April 26, 1890, you considered the case and held ne placer snitey 


for cancellation only to the extent of the conflict with the one? and. ~ 


meee lode. claims. | 

~ An appeal has been taken from your decision to this Dek mane | 

The maps on file in this case show that the folowing named lode claims 
- are in conflict, in whole or in part, with the placer claim of the Nigger 
Hill Consolidated Hydraulic Mining Company; the Centennial or Ber- 
tha, Uncle Sam, Yankee, Boston or Baltimore, Portland, Washington, 
Bangor, Brooklyn, Fox Tail, Modoc Chief, Crow’ Dog, Lula, O’Brien — 
. Fraction, Bear Fraction, Gies Eagle, Dexter, Rosa, Steptoe, Rattler, 
Chester, Peck Fraction, Mace, Eureka, Mary Acneaued: Dol Norte: ee 
. The great volume of evidence makes it inconvenient to apply the par- 
‘ticular parts thereof applicable to particular lodes named. 
The Steptoe was located December 6, 1883; Baltimore (Boston) lo- 
“ cated July 26, 1883; Chester located p me 24, 1882; Rattler located 
— duly 26, 1883; Portland located July 3, 1877; Morning Star located 
August 17, 1883, relocated as Cleveland on February 2, 1885; Uncle 
Sam located Angust 1, 1883; Yankee located August 12,1883. The 
Modoc Chief, Crow Dee: and Lulu located prior to May 8, 1884, but 
as they are now patented there is no conflict of owner ship in rere ence 
tothem. Itmay beasserted here that the placer claimant in its applica- 


- tion-did not mention their existence, nor that any of the locations ex- > 


isted. Said claimant is therefore estopped from asserting any owner- 
ship thereover by means of its entry and application. Its title to the — 
last named. three lodes rests on the purchase thereof from the rightful 
owners. 
' The evidence in this case, taken as an entir aty, shows that the land. 
covered by the placer entry is of but little value for placer minin g, and | 
that while many lode locations have been made on this ground im the 
past, it was not until 1883 that the lodes had any great value. Many 
of these old locations made between 1860 and 1880 had been practically 
: abandoned, not because gold was not found in the form of quartz veins 
anc. lodes, but because with the facilities at hand they could not be 
made to produce profitably. Thesame may be said of placer mining. 
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— Many of. cate owners. of placer claims in these gulches could not. 


: ~ make fair wages by placer mining. The mining properties situated. : 


along these gulches and ineluded in this placer application, were not_ | , 


— of much value, but in 1883 tin was discovered. This gave to the prop- 


a erties a prospective value. ‘Specimens have been taken. to Cornwall, 


. England, by the present owner of the placer enti'y and other s, and be- as 
ing assayed there have been shown. to produce tin in quantity and 

— quality to compare favorably with the best tin mines in the world. It 
cannot be doubted, if the evidence in this case be true, that these tin 

| mines are capable of being profitably worked for their. product. Tin: 


ore appears in croppings on the surface of the ground, and is also found 


. in ledges and veins beneath the surface according to the testimony. 
In view of all the facts in this case, it seems clear that. the placer - 
patent is sought for the purpose of securing title to this land, not for 


«placer mining, but for the lodes contained therein. Nothing is clearer 


than that the proprietor of the placer. claim regards the property _ 
a8 valuable. because of the tin it contains. He knew of the. existence 


of this tin ore before he applied for the placer patent, but whether he 


. knew it or not, it was known in 1883, and. has been known since. The 


tin does not appear in the form of placer butisfound in veinsand lodes. 
. The placer claimant. is.already the owner of several of these lodeclaims | 

procured through purehase and all, or nearly all, of the assessment 
~.. work that has been done on the licen clain has been done in the way | 


of quartz mining and pr ‘ospécting. 


The evidence shows that the followimg lode claims located sibeauvents ci | 


| “6 the placer application, include within their respective boundaries, 
_known lodes and veins of tin, and that the existence of such was known | 


: - prior to and at the date of. the application for placer patent, to wit: 


O’Brien Fraction Peck Fraction, Rosa, Bear, Fraction, Grey poe, 


2 oe Ros Tail, Brooklin, Bangor, Washington and Centennial, 


Said placer entry should. a canceled. 
Your judgment is secordingly pew: | 


f |  PRE- EMPTION ‘FINAL PROOF-EQUITABLE ACTION. 
: | | NANCY, J. CREWS. | 


: Pre: Saree final necee made up. of testimony executed before an wenieen not author- . 

ized to take the same and supplemental evidence taken outside of the State in 

which the land is situated, may be accepted with a view to equitable action 

-. where the physical condition of the claimant prevents the submission of further 
_ proof in regular form, and good faith is appar ent. 


Bir st Assistant Seer eta ‘y Chandler to the Commissioner of the Genera i 
e Merge en Land Office, Tune 23, 1892. . 


“The land ivolved i in this appeal is the SW. 4 4 Sec. 8, T. 5 8. R. 2 


are W., 6th p. m., Akron, Colorado, land district. . 
7 “The record shows that Nancy J. Crews filed pre- aueaba aceite 3 


ines statement on said tract. oy 1, 1887. ae your letter ot aes 12, BOS ty ee 
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the. township 1 was s suspended from disposal by reason ‘of. alleged 4 inac- 
~curacies in the survey. The claimant, apparently,. ignorant. of this 
order, made application to the local officers then in Denver to make — 

| publication and offer final proof. The application was granted, publi: 
cation ordered and July 24, 1888, set for taking said proof, before the 
local officers at Denver. Pursuant to published notice the claimant _ 
and her witnesses appeared at the local office on said day and offered 
her proof, the register and receiver declined to take the same for the _ 
reason that the township had been suspended. She then went.to a 
. notary publicbefore whom she and her witnesses made proof on the reg-" 
ular blank provided for that purpose. The proof thus made was then 
tendered the local officers but.was refused for the reason that“ said 


— tract of land having been withdrawn by the Department, this office is ; : | 
not allowed to accept any Broor upon any lands embraced within the : 


limits,” ete. | | 
Claimant appealed from this decision, and you by letter of Gah ias 
26, 1888, affirmed said decision. She again appealed to this Depart- 
ment, where it was decided on February 8; 1890, that “in the present 
‘condition of this record I am unable to determine whether claimant is ~ 
entitled to prove up on said land” and a report was called for from you, 
showing the reasons for the withdrawal, and whether it was still in 
force. As aresult of this inquiry, it was. ace that the land had © 
been re-instated by letter of June 20, 1889, and U by letter of June 17, 
_ 1890, you directed the local officers, as follows: | : 
In view of the acceptance of the new survey the. case is herewith returned for 
proper disposition, and in this connection you are dir ected to proceed with all proper 
. dispatch to adjust this claim, as the claimant is suffering from error: for which she 
was in no way responsible. She will of course be peaiized a make pr oof accor hs) ; 
to the law and regulation, _ : | 
It appears that claimant, thr ough her attorney, then requested ine 
_ Structions as to whether or not entry shall be allowed upon the proof 
heretofore made.” | This resulted in a decision (12 L. D.,560) holding 
that ‘ Pre-emption final proof can not be hae where the final aff. | 
davit is made before a notary public.” . | | 
The claimant then filed a petition in the local office, ata July 14, 
1891, asking to be allowed to make her final proof and affidavit before 
the clerk of the county court of Wayne county, Mlinois, and that of her 
witnesses before the local officers at Akron, In her netitionitd is said: 
And claimant would fur ‘ther represent that she WAS in no wise resp onsible for the 
withdrawal of said land from entr y or the refusal of the register and receiver iarore- | 
. said, to hear the testimony she offered in said case. | 
And that she has continued the cultivation and improvement of said land tothe | 


present time. | | 
Claimant at this tine (July 24, 1888) was aie sixty-two years of 4.0" ve, in very poor 
health and subject to a species of falling fit, and it was deemed extremely dangerous. 


by her physician and relatives for her to remain alone upon said claim; and on the | | 


' following August, she was removed to the residence of her son L. E. Crows where. . 
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oe : ‘she was stricken with araelsk on or. spout April 10th, 1889, ‘siaes that time she has 


been. absolutely helpless and she is now under the care of her daughter, M. E. Sharp | 
in Wayne county, Illinois, and is totally unable to. appear before the meatier and, 


: . receiver of the United States Land Office at Akron, Colorado. | 


- The statements in regard to her physical condition are corr ohoniied tes 
by the affidavits of members of her family and her physicians. The | 
local officers referred this petition to you with the request that the 
- prayer be granted. You by letter of July 18, 1891, refused to grant her © 
. request, whereupon she prosecutes this appeal. 3 

In the absence of any adverse claim'to this land the cae question | 
here : is simply one for the action of the Department to permit the claim- 
- ant to make her final proof and entry. ‘There is no question as to her. — 


good faith or her honest endeavor to comply with the law, and her sub- 


- sequent misfortunes should not, under the circumstances prevent her 
from perfecting her entry. | 
‘You will, therefore; instruct the local officers to accept the final pr oof 
of clnimant and to permit her to make final entry and if any further 
affidavits of claimant are required for this purpose they may be taken 
- before the clerk of the county court of Wayne county, Dlinois, Rebecca . 
C. Williams (6 L. D., 710); William H. Bowman (7 L. D., 18). When the 
final entry shall have been completed the local officers will return all _ 
the papers to you, and you will refer the same to the board of en ianle 
adjudication for final disposition. : 
| _ Your decision is thus modified. 


PRACTICE—SERVICE OF NOTICE~JURISDICTION. 


DAVISON v. BEATTIE, 


; _ Acase should be dismissed where it has once been continued in order that service 


' of notice may be perfected and the conpestene refuses and neglects to secure 
proper service. 

A defendant who enters formal objection to the jurisdiction of the local office does not 

waive his right to be heard thereon by subsequently taking part in the proceed- 

ings before said office. : . 


. First Assistant ‘Reesor y Chandler to the ‘Commissioner of the General 
i Land Office, Tune 25, 1892. | | 


i have considered. the appeal of Thomas Davison in case e ainwelt 
against George D. Beattie from your decision of March 18, 1891, dis- 
- missing his contest against the timber culture entry of Beattie for the | 
- NWi, See, 17, T. 108 N., R 61 OW. Mitchell, South Dakota, land dis- 
trict. — m 
This entry was s made sdiepril 25, 1884, and on n May 5, 1888, Davison at- 
‘tempted to initiate a contest against it. He filed an affidavit of .con- 
- test, and notice »was issued thereon fixing the Hele for J de 15, 1888 
/14561—vou. 14——44 3 7 
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: On May 10, 1888, Davison filed an affidavit for service By publiontion. | 
in which he sat out “that he has made due and diligent search and in- 
quiry for the whereabouts and address of claimant,” but does not set 
out anything that he did, nor any fact to show diligence, as ret by 


tule 11. | 
— On June 27, 1888, he sapere and filed another affidavit in whieh he 


| Stated that he was ihe contestant in the case, . 


that the notice has been posted on the land and duly adv ertised, but he this day 
learns that by an oversight the register’s notice has not been sent, that he has still - 
been uuable to learn the whereabouts of said Beattie and can not get personal serv- — 
ice since, and therefore asks that the hearing be poweepes he enable him to got 
Bervice. 
The affidavit was noted. by the officers “ Publication er anted. and’ case a 
continued to August 17, 1888, 9 a, m.” 
On the 27th of June,a notice was published. accordingly, and ¢ on. 
August 17, the adjourned day for hearing, the attorney of Davison 
appeared and filed his affidavit stating that bis client and his witnesses 
~ resided about forty miles from Mitchell; that they were. busy harvest- 
ing and could not attend the hear ing ¢ and he asked a continuance witil 


- September 12, 1888, which was granted, the claimant being in default. — 


On September 12, she contestant and his attorney appeared and an | 
attorney entered special appearance for Beattie for the purpose of mov- — 
ing to dismiss, which motion was based upon the facts appearing on 
the face of the affidavit for service by publication that it did not state 
any act that constituted diligent search and inquiry, ete., as required 
by rule 11, Rules of Practice; (2) that a copy of the qioribe was not 
mailed hy penal letter to the last known address of the claimant, — 
as required by rule 12 (14). Rules of Practice. 
This is supported by an affidavit of one Silsby who, among other. 
things, avers that Davison knew the address of Geo. D. Beattie, and 
further that he knew that Edward W. Beattie, brother of George, was - 


- the agent of George for the care and AAeeMent: of the land in .con- 1 


- troversy, and that Davison knew his address. 

This motion was overruled by the local officers, and the case was then 
continued to November 7, 1888, they say “to allow the contestant an 
- opportunity to cure the defects in his papers and perfect his service,” 
_A notice of the contiunance was given. by publication. Nothing appears 
to have been done to obtain service. No new an or publication 
was made under this ruling and ordey. 

The contestant, on September 14, 1888, filed what he called an « att: 
taching” contest affidavit, and desired to try the case on his former 
affidavit, and if he siould: fail, then to try it on this new affidavit. 
- The local officers held that this was improper; that it could not be al. 
lowed as an “attaching contest,” but that it might be considered as an 
amended affidavit or amendment to the original, to which the contest- , 
ant objected, and refused to so hear the case. : 
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Onn nibes % 1888, ‘the contestant appented with his attorney and. ne 
e9 witnesses, but he having made no further effort to obtain service on — 
- the claimant, the attorney of claimant appeared specially. and renewed. 


bis motion to. dismiss, and insists that the contestant has not complied : 


. . with the order or the permission to cure the defects in his papers or to 
~ obtain. service of notice, and that no service has been madeon the. 


; claimant, and that he is pet in court. This motion was overruled, and 
_ after noting exceptions and appealing ther efrom, the attorney of sain 
ant. proceeded to cross-examine the witnesses and to try thecase. .The © 


~ - Joeal officers, on the testimony furnished, recommended the cancella- _ 
_- tion of the entry, from which, as well as from the rulings and orders of — 


_ the register and receiver the claimant appealed. _ | 
You, on March 18, 1891, held that the affidavit for publication was 


_ insuticient; that the rules and regulations had not been complied 
. with; that the local officers had no jurisdiction of the person of claim- 


ant, and that they erred in assuming jurisdiction. You reversed their — 
decision and dismissed the contest, from which the contestant appealed. . — 

Four assignments of error are made. The third assignment virtually 
adinits that the local officers erred, but appellant says you erred “in 
holding that the: contestant lost his rights by the error of the local 
office, even if it be conceded that the office did err.” The assignments — 
are substantially that you erred in the law of the case. 

_ The papers are all before me, and the action of the officers on each i 1s 
endorsed thereon. The error made by the local officers was not in re- 
fusing to dismiss the case and in granting the continuance “to allow 
the contestant an opportunity to cure the defects in his papers and 
perfect: service,” as stated by you. This could not work any injustice 
and was not a final order or judgment, but they allowed a publication 
on an insufficient affidavit, and when attention was called to it, and 
the continuance was ranted. the contestant refused to make -service 
on contestee or to do anything further toward perfecting service: Then — 
the local officers proceeded to a hearing when they had no jurisdiction 
_ of the party defendant. They say in their decision that on August17, - 

1888, they called the attention of the attorney for contestant to the ir- 
_ regularity in his papers, in answer to which he said “he would take his — 

chances; that he did not believe an appearance would ‘be made by 
claimant at any rate.” They further state in their decision that at the 


_ continuance which was made that service might be obtained, “the at- 
_.  torney for contestant became very violent and abusive in ie language 
toward the register, demanding that he be allowed to put in his testi- 


mony at any rate.” They further state that at the hearing they had 
doubts about proceeding, and as to the correctness of their ruling, but 
“The contestant’s attorney was so positive as to the complete and legal 


eo character of his service, and the regularity of the proceedings thr ough- 


' out, that we concluded to permit him to proceed to trial.” ; 
| It is said in the decision of the local officers that “ the case then pro- 


cs : “c0eded to trial, when the claimant put in a general appearance.” If a_ 
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party emecuns to ae jurisdiction waives that objection and enters Zz 
his appearance, he cannot afterward, upon losing his case, fall back 
upon his prior objections, but where a party puts himself upon record 
as objecting to the jurisdiction, and his objection is overruled. he does — 
‘not lose his right by going to trial. It was said in the case of Water- 
house (9 L. D., 131) “nor did the subsequent participation -of counsel 
in the examination of witnesses after his motion to dismiss was over- 
ruled, in any way affect the force of his ohjecuon:: to the iuP eaieuens: 
i iting Harkness v. Hyde (98 U.8., 476). 

The claimant, upon the overruline of his motion to aici imme- 


diately sseepied and prepared his “ bill of exceptions” presented his | 


appeal from the action of the local officers. This appeal thus prepared | 
could not oust the jurisdiction of the local officers. The refusal to dis- 
miss was not a final order, but the appeal amounted to a “bill of excep- 
| tions,” and upon final judgment he appealed and assigns as error (1) 
the overruling of the motion to dismiss-filed September 12, 1888; (2) 
the overruling of the motion to dismiss filed November 7 , 1888. The 
former ruling, as has been stated, and the continuance could not be. 
said to work injustice, but upon the neglect and refusal of the contest- 
ant to do anything toward perfecting service, the local officers should 
~ have sustained the motion to dismiss. From the statements of the 
~ local officers they proceeded with the hearing against their better judg- 
ment simply because urged to do so by counsel for contestant, and the 
claimant having entered his objection of record and insisted upon it 
lost nothing by proceeding to contest the case on the hearing. In 
Harkness v. Hyde (supra), the court said: “He is not considered as - 
abandoning his objection. because he does not submit to further pro- 
ceedings without contestation.” “Tt is only where he pleads to the 
merits in the first instance, without insisting upon the illegality, that 
the objection is deemed to be waived.” J am satisfied that the claim- 
ant did-not intend to waive and did not waive his objection by his 


- action subsequent to the overruling of his motion. In fact, it is not 


claimed by contestant that any appearance was entered or the ‘objection 


waived. 
“Your judgment dismissing the contest is affirmed. 





RAILROAD GRANT—INDEMNITY~PRE -EMPTION FILING. 
NoRTHERN Paciric R. BR. Co. v. BENTSON. 


No rights are secured under an adamiity delestion of land embraced within an un~ 
expired pre-emption filing of record. 


| Seoretar y Noble to the Commissioner of t ne General Land Office, Tune 
i 27, 1892. | 

7! naiyeooniessa the case of the Northern Pacific Railroad Company 

_ 0, Erick Bentson, involving the SW. 4 of the SW. 4, Sec. 17, and the 
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: NE, my of the NE, 4, Sec. 19, T. 54 N,, R.12 W., Duluth land district, 
“ Minnesota, on appeal ‘by ihe Renee from your decision of April 3 a 
1891, sustaining the local olficers: in rejecting the en a pr offered 


; selection of. said tract: 

This land is within. the for ty ‘miles, ‘second indemnity belt, of the 
grant for said company, on account of which a withdrawal was made © 
by letter of October 11, 1883, received at the local’ office October 15, 
1883, and. on November 10, 1883, the company applied to select this 
tract, its application being rejected for conflict with the unexpired pre- 
‘emption filing, No. 2660, by John A. McKenzie, filed June 7, 1882, alleg- 
ing settlement March 15. , 1882, from which action the company sopealod: 
On July 6, 1887, Brick Bentson, the present claimant, filed declara- 


AR, 7 tory statement No. 4120, covering the tracts in question, alleging set- _ 
 tlement June 28, 1887, upon which he made proof and payment, after — 


due notice by publication, and cash cer 'tificate No. 10,397 issued mere 

~ December .3, 1888, | 7. 
No. son appears to have been faleew upon. the company’ Ss anpeal | 

from the rejection of its application to select this land, until considered | 

in your decision of April 3, 1891, in connection with the oes by Bent- 

son, when the rejection was stained: 


Ta its appeal to this Department, the company urges that it hada - 


| right to select this land when its. application was presented, subject to : 


_ the rights of the pre- emption. filing then of record, and that its appeal 


-was.a bar to the filing and entry by Bentson subsequently allowed. 
| The sole question for. consideration is, as to the rights gained by the - 
company, under its selection presented for this tract while embraced in 


the unexpired pre-emption filing by McKenzie, for, if the company _ 


gained no rights muCTODY, Jand was subject to the oe and entry a 
: by Bentson. | , 


ke has been repeatedly held that the existence of a or Ima facie valid 


- pre-emption filing at the date when the right of the road attaches ex- | 


cepts the land covered thereby from the operation of the grant. If such ~ 


a7. filing will defeat the attachment of rights under the grant, it is also _ 


a bar to the selection of land for in oMeey pur pone and the selection 
‘in question was. properly rejected. 

It is a well established principle that the right aequir od by an indem-. 
nity selection is dependent upon ‘the status of the land at the date of 
selection. Missouri, Kansas and Texas R’y Co. v. Beal, 10 L. D., 504; 
Hastings and Dakota R’y Co. v. St. Paul, I aie aes and Manitoba 


By ©o., 13 L. D., 536. 


In the last mentioned case the fasting and Dakota Ratway Com- 
- pany sought to select a tract already embraced in a selection by the St. 
Paul, Minneapolis and Manitoba Railway Company, alleging invalidity — 
in the selection then of record, and asked that in the event that the 


-- Manitoba Company is found not to be entitled to the same that the 


Hastings and Dakota Railroad oy be then | given the preference | 


oar under its selection. 
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It was there held that é this would be. contrary to all practice and 


s % could only be granted upon the. supposition that a selection is a con- 


tinuing right, and will attach at any time whenever the land may be-_ - 
come subject ‘thereto, without regard © its condition at the date of its | 
presentation. as 

In the case of the Missouri, Kansas and Texas Railway Company Ve 
- ‘Tramme!l (14 L. D., 605), it was held that the continued settlement by | 
one Ard, under a filing which had expired long prior to selection, was 

a bar to the selection of the tract so settled upon, and that a selection 
made at that time did not hold the land as Bens? Trammel, who subse- 

- quently applied to enter the same. 3 
_ - Under these decisions it is plain that no rights were aequir ed by the | 
- company under the selection made at a time when the land was claimed 
- under the pre-emption filing of McKenzie, uncanceled upon therecords: 
and unexpired, and as no further selection was made after.the expira- 
- tion of the time within which proof should have been made under the ~ 
filing, and before the settlement and filing by Bentson, the land in ques- 
tion was properly. subject to his settlement and filing, and your decision 
is accordingly affirmed. | | a 


RAILROAD GRANT—WITHDRAWAL—AMENDED MAP—ESTOPPEL, 
NORTHERN Pactric R. R. Co. ». FUNK. 


_ The relinquishment by the company of lands not included within a withdrawal on . 
-amap of amended general route, estops it from asserting any claim thereto under 
the first withdrawal as against one who, relying upon such relinquishment, set- 
tles upon said land, although the action of the Penarimont in necep Une said map | 
may be subsequently held erroneous. & 


Seoretary N oble to the Commissioner of the Gener a Land one June a7, 
1892. | 


I have considered the peal of the Northern Pacific Railioad begic | 
_ pany from your decision of May 7, 1891, rejecting its claim to the S.4 
of NW. 4 and N. 4 of SW. 4, Sec. 27 , T. 27 N., BR. 6 E., Seattle, Wash- 
ington, and holding that said tract oa sibject to the homestead entry: 
of Virginius W. Funk, made July 1, 1884. | - 

The tract in controversy is within the primary limits of. the edd to . 
said company upon its branch line as definitely located, September 3, 
1884. | : 

Prior therato—to wit, on J aly 1 al 1884 —Vir ginius W. Fan made 
homestead entry of the tr act, and, on Decenmber o, 1390, he made final 
proof, against which the company. protested. aontendiie that said tract | 
was not open to settlement and entry on July 1, 1884, having been 
withdrawn for the benefit of said company. 

You affirmed the decision of the local officers rejecting the claim of 
the company, from which decision it appealed, assigning several grounds 
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| ee errors, the substance of which is embodied 5 in the third grounds as | 
follows, to wit: Fe 


Error not to have ruled that as the Department had decided that there was n0 au 
thority for acceptance of an amended general route or withdrawal thereon, that the > 


 withdraawal of 187 9. was Void and that the Setutory. withdrawal of 1873 was and 


_ always had been in full force and effect. 


* This tract was included in the withdrawal of lands made for the encar | 
' of this grant upon filing of map of general route, August 15, 1873; but, — 


35 -- subsequently, the company presented an amended map of Boner rowte, a 
-_- which excluded this tract, and asked that such amended map be re- 
+. geived in lieu of the map filed August 15, 1873. The amended map 


was finally accepted, June 11, 1879, and the company then relinquished 
all claim to lands within the withdrawal of 1873, which fell outside of “ 


aot the withdrawal of 1879. 


| “Itis contended by the company that the Desarenent having held that 
es there was no authority in law for the acceptance of an amended map 


of general route or of the withdrawal of lands, that the withdrawal of .. a 


1879 was absolutely void and the withdrawal of 1873 has aes been | 


2 in full force and effect. 


It is unnecessary to a decision of this case, either to admit or con: 
-trovert this proposition. Whatever may have been the effect of the 


.. withdrawal of 1879, it can not affect the right of this defendant, which 
. does not depend upon the validity or invalidity of either withdrawal, 
but upon the action of the company in asking for a second iihorswel 
-'. on amended: general route, and the relinquishment and waiver of all 

ye claim to the tracts that did not fall within the limits of said withdraw al, 

~ apon which he acted in settling upon and improving the land. 


The relinquishment of all claim to lands not falling within the with- 

~ drawal of 1879 estops the company from afterwards asserting aright — 
or claim to lands falling outside of said limits as against a settler who — 
made settlement and improvement upon the faith of such relinquish- 
ment, although the action of the land department upon which the com- > 


- _ pany. acted may afterwards be declared erroneous or void. 


Your decision i in affirmed. 


RAILROAD GRANT—SETTLEMENT CLAIMS—-RELINQUISHMENT. 


HUBBARD ©. NORTHERN PACIFIC R, R. Co. 


- | “The a act vat June 22, 1874, and August 29, 1890, while offering indticements to rail- 


road companies to relinquish lands on whieh entries or filings have been made, 
| leave them at liberty to relinquish or not, as they may deem best. —~ 


" > : Secretary y Noble to the Commissioner of the General Land Office, Tune 27, ar 


| 1892. 3 
= ‘Coxditns F. Hubbard has appealed from your: decision of ee 19, 


a Soogeasese the action of the local office in rejecting her application. 


to file pre-emption declaratory statement for the N. E. 4 of N. E. 4 of 


i 
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Sec, 25, T. 21.N., BR. 4 E., the S, 3 of the S. W. 4 and the 8. W. 4 1 of the 
S. E. 4 of Sec., 19, IT Ol. N., R. 5 E., Seattle land district, Washington, 
| The ground ‘of the re} anton was that the tract was within the primary 
limits of the grant to the Northern Pacific Railroad Company, branch 
“line, and has been continuously withdrawn since August 13, 1870; 
within the limits of the withdrawal of the same date upon the general 
route of the main line, but lies north of the terminus as established in 
1875; within the limits of the withdrawal of August 20, 1873, upon the 
map of general route of the branch line; within the limits of the with- 
drawal upon the map of amended general route of said line, filed June ~ 
11, 1879; and within the granted limits upon the detnive location of 
the branch line, filed March 26, 1884. 
_ The records show no entry or filing for any part of the tract, and the 
oe alleges no claim, prior to her alleged settlement in 1883, 

_in her appeal she ere her application and waives al) right to 
a portion of the tract originally claimed by her, but persists in her claim 
to the N. EH. 4 of the N. Et of Sec. 25, T. 21, N,, R. 4°H., and contends — 
that— , 

By virtue of fli act of June 22 , 1874 as sahentiod by the act of eee 29, 1890, she _ 


is entitled to have the Northern Pacific Railroad Company relinquish to the govern- — 


ment their claim to the said “ forty ” and she be allowed to make her filing on the 
Same nunc pro Erune, 


The acts of June 29, 1874, (18 | Stat., 194), and August 29, 1890, (26 

Stat., 369), while Holdin g ont inducements to railroad companies i re- 
linguish lands upon which entries or filings have been made, leave them 
at liberty to relinquish or not, as they. may see fit. (See Circular of 


_ November 1, 1890—11 L. D. , 434.) 


I do not see how the Deparinent can do more than it has done i in the 
premises, hence, your decision i is affirmed. 


PRACTICE— AFFIDAVIT OF CONTEST—CORROBORATION. 
HILLGEN v. BEBZLEY. 


An affidavit of contest against an entry is rae required to be corroborated by more 
than one witness. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, June 28, 1892. 


. April 6, 1891, Joseph Beezley made cash entry, at The Dalles, Ore- 
gon, Land Office, for the NW. 4 and the N. 4 of the. NE. 4 of Sec. 13, 
T,.258,, BR. 13 E., under the 3d section of the act. of September 29, 1890 
(26 Stat., 496), alleging that he had settled on said tract of land on or 
before January 15, 1886, and had been in full and peaceable possession 
of the same ever since; that he settled upon the same expecting to get | 
title from the Wortherh Pacific Railroad Company, ete. 

June 11, 1891, Henry M. Hillgen filed an affidavit in the nature of a 
contest 1 in aod office ag ainst So much of Beezley’ s said cash entry as . 


\ 


| 7 eaioraced the N. 5 of the NE. ¢ of said sean: in which hg stated, in 
- substance, that Beezley had not been in possession of said N. 4 of ae | 
NE. { of said section as set forth in his entry affidavit; that, on the 
‘Gorin: ary, he (Hillgen) had béen in such possession and use of said N. 


| 4, and was entitled to purchase the same wnder said act, and that the 
purchase of Beezley of said N. 4 was in fr aud of the rights of the con- 


7 testant, and asked a hearing to deter mine his rights thereto. 


No action seems to have been taken by the local. officers, but the 


' papers and proceedings were forwarded to your office, and by your let-. 


ter of J. uly 21, 1891, you denied Hillgen’s an ACaeIOn: to contest, for. ane | 
reasons: 
1st. ‘That his affidavit was corrobor ated by but two enesee, while 


the affidavit upon which Beezley’s S purchase was allowed was also cor- 
roborated by two witnesses, and 2nd, because “there is no showing by 


a 4 Jar, ‘Hillgen that he made any effort or ever attempted to enter under | 
-said act. of September 29, 1890, that portion of the land embraced 4 in. 


Mr. Beezley’ s entry, nihioh he os to contest.” | 
I find no authority or law for your action. Contests cine entries 
allowed are not required to be corroborated by more than one witness. 


. (General Circular of 1892, page. 1a) This affidavit is corroborated by 7 


-. two witnesses... 


‘Your second sijedion: that, the contestant has not shown ‘hat he... - 
made any effort to enter, etc., is contradicted by the record. His ap- 
ae plication to purchase under. said act is in the record before me and was — 

made April 23, 1891. If your objection has reference to the circular of — 


March 31, 1891, (12 L, D., 308,) requiring applicants “to come forward. 


—. within sixty dave and file in the local office a notice of the right of 

purchase, intended to be claimed within the period named,” the record — 

also shows that on said date he filed this required notice. He has _ 
therefore complied with the law and ‘circulars in all material respects, J 


You will direct a hearing on the affidavit of contest. 
The decision of your: omces is reversed. 


PRACTICE~APPEAL—INTERLOCUTORY ORDER. 


‘BRETELL v. Swir't.. 


A decision of the General Land Office folate insufficient the re of notice 


ou which a mineral entry is allowed; and requiring new publication, is not an 
~ interlocutory order, but. the denial of a substantial right from wanen an appeal 
will lie. m3 : 


iioortton y Noble to ‘the Genanssioner ee the General Land Offe, June 


28, 1892. 


ae haive sonsidared the application of J oseph Swift for an order dir ace 3A 
_ ing you to certify to this Department the proceedings in the above en- 


titled case, and to suspend further action ther ein until this pls tment 


shall - upon the same. 
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The record shows that the Sulphur q5a8 was ibeavea J ‘ly 10, 1896, 


and application No, 581, for a patent was made March 5, 1891, at ‘Rapid 


City, South Dakota. The first publication of notice of said cap ication “e 
was made in the Deadwood Weekly Pioneer, March 12. » and the last, 


' May 14, 1892. No adverse claim was filed. 


On May 16, 1891, mineral entry No. 461, of said lode was made by 
~ said Swift. On May 15, 1891, George E. Bretell filed an affidavit at 
the local office that he was one of the owners of the Rochester Exten-. 
sion lode in Lawrence county, South Dakota, a part of which is em- 
braced in said mineral entry. That the north end of the Sulphur lode | 


ig within two thousand feet of the southeast line of the incorpor ated. 


limits of Lead City, in said county, where two daily papers were pub- 
_ lished, and. more than two and a half miles from Deadwood, where the © 
Weekly Pioneer is published. That he did not know anything of the 
filing of said mineral application until May 13, 1891. He therefore re- 
quested the local officers to suspend all action in the matter of said ap- 
- plication until the same had been published in one.of the Lead City 
‘papers, that the owners of conflicting claims might have proper notice. 
This affidavit was duly. corroborated by others. — By your letter of Jan- 
. nary 14, 1892, you called on the local officers for a report why. said n0- 
tice was published in the Deadwood Weekly Pioneer. 
_ By letter of January 18, 1892, the register reported that fete in 
an air line Lead City miehe be nearer to the claim than Deadwood, a 
mountain intervened between the claim and Lead City, and that com- 
munication is much easier and quicker between the claim and Dead- — 
wood than between the claim and Lead City, and that greater publicity 
was secured by publication in the Deadwood Pioneer. By your letter 
of February 4, 1892, you held that the publication of said notice was 
not in a paper “ published nearest to such claim,” as required by sec- 
tion 2325 Rev. Stat., and Par. 34, of mining circular, and you directed 
a new publication tn & paper publignod ‘* nearest to such claim,” and 


that a copy of such notice be posted in the local office. On February: — 


29, 1892, said Swift filed in the local office an. appeal from your decision. 
peice by your letter of March 15, 1892, you declined to receive on the 
eround that this case is analogous to that of Jennie M. Tarr C L. D., 
67) in which it was held. that— : 

An appeal will not lie from the action of the Ganniastoues of the Gener ait Tana 
Office requiring a claimant to furnish an additional affidavit in support of his entry, 
but only from his final action in the case upon the refusal or failure of the ee 

to comply with said request. | 

—Itis contended. by the. gooliewts that your decision of Pennines: 4, | 
1892, was not a mere interlocutory order, and does not fall within the 
scope and theory of the said decision, aud others of like char aCUET cited 

by you. Rule 81 Rules of Practice provides that, — ; : 


An appeal may be taken from the decision of the Commissioner of the General : 
Land Office to the Secretary of the Interior upon any question relating to the dis-, 
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posal of the public lands and to private land claims, except in case of interlocutor y 


-. . orders anc. decisions and or ders for hearing or other matter resting in the discretion - at se 


of the Commissioner. 


If the entry was wa the apulisane is the equitable owner ot the - 


ne ‘“Inining ground, and the government. holds the title in. trust for him. 
-He has perfected his entry, and therefore “is entitled to a patent *yunder - 


section 2325, Rev. Stat. This is certainly a substantial right. You . 
held in. effect that the applicant’s right to a patent, was invalid by 
reason of a defective publication of said notice.. This was the -deter- 


mination of a. substantial right, and therefore. not an interlocutory 


‘order. You.decided that Swift was not entitled to a patent under the 


as circumstances.. 


| If your decision is not sipenianien andes a new ubheation be made in | 
: - compliance therewith, Bretell may file an adverse claim, and then if 
~ suit be broug ht, the question. whether Swift is entitled to a patent or 


- not would be. taken’ from the Land Department and be relegated to a 


court of competent jurisdiction, in which event: your decision would 
prove to have been a final decision so far as the land departmeut is 


concerned of Swift's right to a patent. When such a consequence is — : 


liable to result from your decision, the refusal of an appeal therefrom, — 
is the denial of a right. Iam of the opinion that Swift-had a right to — 
appeal from your decision. and that the appeal filed by him a the 


_ _ other papers in the case should be certified to this pao On ts 


. His ap pUcabion ther efor is granted. 


RAILROAD GRANT—MIN ERAL CHARACTER OF LAND. 


ae Nonrwurn Pac. ‘Rh. R, Co. v. CHAMPION CONSOLIDATED MINING Co. 


4 The discovery of the mineral character of land at aly time prior to the issuance ‘of 
ae therefor effectually excludes Such, land from the ene to whe Northern 
- Pacitie omy, 


2 Seoretary Noble to. the Commissioner oft the Gener at Land Office, June 28, 
7  1892V i‘ 


“J have considened nee case of the Northern Pacific } Railr oad eon ans 
_ ». Champion Consolidated Mining Company, involving lands in sec- 
tions 27 and 33, T. 6 N., R. 8 W., Helena land district, Montana, em-_ 


ac braced in ‘mineral entries —2029, May Lode; 2040, Lillie Lode; 2041, 


Augusta Lode, and 2042, Champion. Lode—made November 14, 1889. 
_ - Said sections are within the primary limits of the grant for ae said 
company, as shown by the map of definite location filed J uly 6 6, 1882; >. 
and were included in list No. 13, filed November 8, 1886. | , 
- ‘In answer to a rule to show cause why said Scie cron should not = R: 
47 canceled, in so far as they conflict with the mineral entries before 
named, the company Besponded «“ the plat of definite location.» Was 
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filed July 6, 1882, whereas the above named lode claims were not dis- 
covered or located until in 1883, 1884, and 1885,” thus claiming that in _ 
order to defeat the grant, the mineral discovery must have been made | 
prior to the date of the definite location of the road. so , 

Your decision held the selections for cancellation, upon the authority , 
of the decision of this Department in the case of the Central Pacific’ — 
Railroad Company v. Valentine, (11 L. D., 238), in which it was held that: 
the discovery of the mineral character of the land at any time prior to 
the issuance of patent therefor, effectually ecu such land from a 
railroad. grant. | . , : 

The company’s s appeal urg eS: 

Error not to have ruled in: accordance with the decision of the U. s. circuit court, 
California in Francouer v. Newhouse, 14 Sawyer, 351; of the U. 'S. supreme court in» 
Deffebach ». Hawke, 115 U. 8., 392; Davis ». Wiebold, 139 U. S., 507, and U.S. cir- 
cuit court, Montana, in the case of Northern Pacific Railroad Company | v. Barden 
et al., 46 Fed. Rep’t., 592, that to exclude land from the operation of the grant as 
nora land it must. have been known to be such at the time of definite location 
and filing map of road. | 

In the matter of the appeal a this company, fou your sation declin- 
ing to notify it of the approval for patent of mineral claims wherein the 

record discloses that the discovery of mineral was made subsequent to 

the filing of the map of definite location, it. was held: 


While it may be true, as contended by counsel, that the cir cuit aan for the 9th 
judicial circuit has gone to the extent of holding that the right of the company at- 
~ taches to mineral lands, unless there are known mines ‘thereon, at the date of the 
definite location of the road, yet I am unwilling to accede to the contention that _ 
the supreme court of the United States has so decided. This question, and many 
of these decisions cited, were all fully and elaborately considered in the Valentine 
case, and the conclusions arrived at thereinare my deliberate judgment of the rights 
of the company under the terms of its grant. * ** * Ishall hold, until satisfied | 
_by a decision of the supreme court to the contrary, that the doctrine anuouuced in 


the Valentine case is stare decisis 80 far as this Department is concerned, and Ihave _ . 


no disposition to consume the time thereof in a further cousideration of that ques- - 
tion upon a review of the authorities already digested. (13 L. D., 692-3.) 

I therefore affirm your decision, holding the tracts herein involved 
excepted from the company’s grant, and direct the cancellation of its 
list i In. $0 far as it includes said tracts. | 


PRACTICE—SPECIFICATIONS oF ERROR—NOTICE—EVIDENCE. 


DoRMAN v. McComers. 


Specifications of error to receive consi ideration must set out the sauticnint objections 
' raised to the decision from which appeal is taken. 
Notice of further proceedings on reheari ing, ee to the attorney of apOniy, is notiae 
_to sneh party: 
The local office may direct the taking of isting before & commissioner under rule | 
85 of Practice, but this is only done on. the Beplooten of one of the parties to 
the contest. | 
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, First. Assistant Secretary Chaniler to the Commissioner of thi ee 
Land Office, June 28, 1892. : | 


eo: hase considered the case of: Charles W. Dorman v. William B. Me: . 


Combs, involving the 8. E. 4 of See 1, T. 15.8., R. 2W. pMONEOMEYy ie 


. land district, Alabama. : 
The tract, among others, had besa en for. indemnity land, for 
the benefit of the South and North Alabama Railroad; it was: never 
. selected, however, and was restored to the public domain, by your letter 
of January 17, 1888, under departmental instructions of December 15, 
1887. “While said lands were opened ‘to settlement at: the last named: 
date, filings or entries therefor were not allowed until March 14, 1888.. 
On said date William B. McCombs made: homestead entry. for. said 
land... 7 : 

On the next dake 15, 1888—Charles W. Dorman offered +o , 


file pre-emption. declaratory statement for the same tract, which was re- 


fused by the local officers, on account of McCombs’ homestead. entry. 
- Thereupon Dorman instituted contest, alleging his own prior right. 


7s ao hearing was or dered, and notice sued aby. the local officer S, whereby. 22 


_ both parties were— .. 


Summoned to appear before Morris Loveman, at Birmingham, ‘Alabama, who will 


ie P4ates testimony on December 4, 1888, and at this office on the Lith day of December — 


_ 1888, at.10 o’clock, a. m., to respond and furnish os concerning said aes 


-- ‘prior right. 


On. December 4, 1888, both parties appear ed peters the commissioner ; 


named, at’ Bir mingham, where the testimony on. the part of the plain- 
tiff, aad that of three witnesses for the defendant, was submitted. 


“Defendant?s counsel then stated: that the ientimony of the defendant 


- and two other witnesses (who were present at the time) would be taken a 
~~ on December 14, 1888, at the local office. 


~ Counsel for plaintiff objected, and afterward: notified fh aepndent : 


| | | that he (said counsel) could not appear at the local office upon the date | 
. named. . No continuance was asked or granted. - 


On December 14, the testimony of the defendant and two other. wit- 
. nesses was submitted; but the pias failed to appeet and. cross- ex- 
Foc fa them. | a 


_ The local officers rendered a aecnigs in favor of the homestead en: ie 


tryman, from which appeal was taken in due time. 

After the. transmission of the record to your office, but before the case 
had been reached in its order for consideration and action, two ex parte 
affidavits, signed -by one of the defendant’s witnesses, F. M. Pullen, 
were filed with the case. The first of said affidavits alleged that he. 


| - (Pullen): had testified as he did’ because the defendant, in whose em- | eo 
- ploy he was, had threatened that unless he did he would dismiss him | 


from his employ, and. otherwise injure him; and that said testimony 


a was false. The one of said affidavits stated that the first had been 
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_ extor ted from him while he was drank nd knew not what he was do- 
ing, and was false. — 

In view of the ir regular ity of the sraeeealiigs in he. taking of the 
testimony, a part. at Birmingham on December 4, and a part at Mont- 
gomery, on December 14, and of the statements made in the contradic- 
tory affidavits of Pullen, you ordered a further hearing, at which the 
witnesses: whose testimony had been: taken on the last named date 
should be recalled and re-examined, and the allegations of the witness | 
Pullen inquired into. All parties were duly notified of said hearing, — 
which was had as ordered on March 27, 1891. The contestant failed to 
appear, either in person or by attorney. | | 


But he has an affidavit on file, made March 30, 1891, in which he states. 
that he did not know until that day that a. jartial rehearing had been 
ordered at. Montgomery ou March 27,—three days before; and ‘that if 

he had known it, he had not the means to go to Montgomery and attend 
the hearing, or to pay an attorney to go there-and represent him, 

This affidavit (considered alone) would indicate that contestant had 
not received due notice that a partial rehearing had been ordered, But 
there is also on file—filed by W. E. Brown, contestant’s attorney of 
record at the original hearing, at the trial before your office, and now 
representig him before the Departments letter from. the register of _ 
the land office at Montgomery, notifying him, on December 22, 1890, of — 
the hearing to be held on March 26, 1891. Notice to contestant’s at 
torney was notice to contestant. 

The testimony taken at the several hearings was tr adanuiied: to your 
office, and you, on ‘April 1%, 1891, rendered decision in favor of the de- 
fondant: 3 

The fir st exception taken to your decision is the following : 

Appellant assigns all and several of the exceptions taken by him to the decision 
_ of the register and receiver; and said exception or grounds of error are here insisted — 
on and made a part of this fea. . 

The appeal to the Department is from 4 your Sdevisions if the appellant 
does not take sufficient interest in his case’to “set forth in brief and 
clear terms the specific points of exception to theruling appealed from” 
(Rule 45 of Practice), he can hardly expect the Department to cull from 
the voluininous record objections that he may have filed in the case when 
it was before some other tribunal. The ruling appealed from” is your 
decision; aud objections raised to your decision are all that will be con- 
sidered in this case. The second allegation of error is— 

Said further hearing was illegally ordered ; and if ordered at all it should have 
heen ordered to take place before a commissioner at Birmingham, Alabama, near the. 
land, and where said Dorman could attend with his witnesses. Being ordered to 
take place at the Montgomery land office, it was a bar to Dorman’s attendance, not 


having the means:to at$end and carry counsel to Montgomery. But defendant was 
mot entitled to have.said ev. idence taken at all, as he refused to give it on December 


4, 1888. 


~ 
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“This alleged error has no substantial bani The matter of ordering 


. ~ heari ‘ings is largely within your. diser etion, and in no case will the De- 


: partment interfere therewith, unless it is clearly shown that: there has a 


been au abuse thereof. Sée Finch ». Morath, 13 L, D., 706.) | 
While it is true that. the. order directing the ice did not fix any 


place, yet, that was not necessary; primarily all hearings are to be had + 
_. before the register and receiver. They may, in the interests of justice 3 
~~ and to save the parties expense, under rule 35, direct that the testi- 
+ mony be'taken near the land in controversy, but ane is never done @CX- 
fi 3 cept.upon the application of one of the parties to the contest, and Mr. 


~ Dorman had he desired to have the testimony taken before a commis: | ~ 


- sioner at Birmingham, could readily have secured — all order pon ee 
ee application, 


The hearing was ordered by you on December 20, 1890. The Saini 


ant was notified on the 22nd day of December, 1890, that the hearing. = 


would take place before the register and receiver, at Montg omery, Ala- . 


a bama, on the 27th day of March, 1891. He had all this time within . _ 
which to make application to ave: the testimony taken before a@com- 


~-- nissioner at Birmingham, and not having availed himself of this oppor- 


. tunity, and the. usual ordinary forms of law, it does not become him at 
this time to say that he could not attend the hearing at Montgomery | 


-. en account of his poverty. In other words, he will not be permitted to 
~ . rest quietly knowing his inability to attend, and then comple of your, ree. 


_ action in not fixing the hearing at Birmingham. 


The preceding is also a sufficient answer to the sixth. stigoauiba! of 
| error, which objects to the consider ation of the. testimony taken at: the & 
- Te hear’ ing ordered by you. 


The third allegation of error btets to Pullen and: his affidavits: bak “ ; | 
as the decision will be rendered herin without regard .to Pullen’s tes: | : 


_ timony in the case, this alleg ation need not be considered. , 
‘The fourth and fifth alleg ations vo to the merits of the case, contend- 


ny ing that you were in error in.not holding that the appellant had a prior oo 


and paramount, right to the land. 


_ Thave'examined the testimony—ignoring that of the sritnoss Paliea; ot 


: and I-concur in the conclusion reached by the local officers, and by . | 


oe yourself, that the homestead entryman acquired the prior right: to the hs 


tract in controversy, and that his entry should remain intact. 


Your decision is meneere affirmed. 
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TIMBER CULTURE ENTRY—REINSTATEMENT. 
VINCENS KAPLAN. 


A pending application for the reinstatement of an illegal timber culture entry secures 
no right under the act of March 3; 1891. 


First Assistant Soin y Chandler to the Commiésstoner of the General 
Land Office, June 29, 1892. : 


~ On the 9th of April, 1884, Vincens Kaplan made timber culture entry — 
for the Nj of the NW and the Nj of the NEt.of Sec. 31, T. 35 N., RB. 
23 W., 6th P. M. Valentine land district, Nebraska. On the same day 
he made homestead ently for une south half of both of said querer i 
sections. : 
Prior to that time, to wit, on the 14th-of March, 1884, end y W. Hops. 
had made timber culture entry for one hundred and eee acres in the | 
same section, but not including any of the same land. _ 
As only one timber culture entry of one hundred and sixty acres can 
be allowed in a section, the entry of Kaplan was improperly allowed, 
and when that fact was discovered, he applied to have his entry can-' 
'. celed, without prejudice. This request was granted by you on the 22d 
of May, 1885, and you directed the local officers to “so note on your | 
records and aloe him to make a new entry on Pee of fee and com-: - 
mission.” 
; Of this action ou your ce no notice was given to Kaplan until the 
~ Ist of December, 1887, and on the 9th of that month he applied to be 
' allowed to ainend his homestead entry, so as to embrace the north-west 
quarter of said section 31. He showed by affidavit, that the west half 
of both his homestead and his timber culture entries was good land; 
while the east half was sand hill, and useful only for pasture. He also 
showed that he had complied with the the timber culture law, and had — 
ten acres cultivated to trees on the Nd of the NWé of said section 31, 
. and that said trees were in a thrifty condition. The amendment which 
he sought would have given him the good Jand in both his original en- 
tries, and saved him his ten acres of trees. 
On the 25th of January, 1888, after reciting the facts of the ee in 
a letter addressed to the local officers, you say: | 
In view however of the fact that he does not allege any mistake in the description | 
- of his homestead entry, and the timber culture entry was illegal, an amendment can- 
not be allowed, for no obher reason than to save improvements made on such illegal 
entry. . 


On. the 3d of March, 1388, Kaplan applied to have his timber suites | 


entry reinstated, and set forth the fact that Hops had asked to have — 


his timber saltare entry canceled without prejudice, on the ground that | 
his entry did not cover the land he intended to enter. Kaplan con- 
cluded his petition for the restoration of his entr y, by asking “thata 
hearing be ordered to determine the rights of said parties, and to afford. — 
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| _ Henry Ww. Hops the opportunity to show what tract of land he in-— 
_ tended to enter.” The local officers recommended that his application 
be eranted. — 

Before taking action upon this application, you called upon the local 
officers for further information in reference to the entry of Hops, and 
required him to show what land he intended to enter. No response 
- was made by Hops to your request. - 
On the 24th of April, 1891, Kaplan again filed an application for a 
_ reinstatement of his timber culture entry, which was transmitted to 

your office on the 2d of May, of thatyear. In this application he states 
that he has over 30,000 thrifty trees growing on twelve acres of the 
land included in his timber culture entry, and he asks that said entry 
be reinstated, and that he be allowed to make final proof under the act 
of March 3, 1891 (26 Stat., 1095). 

On the 27th of June, 1891, you rendered a decision in the case, reject- 
ing his application for reinstatement, The case is before the Depart- 
ment upon an instrument which purports to be an appeal from such 
decision, but which in fact is no more nor less than a renewal of 
Kaplan’s application to have his timber culture entry reinstated, and 
that he be allowed to make proof under the act of March 3, 1891. _ 

As an appeal, it does not specify a single error in your decision, anc 
as upon the facts of the case, which I have recited with considerable | 
fullness, no different conclusion from that reached by you could con- 
sistently have been arrived at, [ deem it unnecessary to consider the 
case at length. | 

The act of March 3, 1891, affords no relief to persons in the situation 
of Kaplan, and so long as the entry of Hops remains on record, no. 
other timber culture entry can be allowed in section 31, nor can ‘the 
entry of Kaplan be reinstated. Equity commends his application to 
_. favorable consideration, but the subject-is not one where the discretion 
of the Department can be exercised, and under the laws relating to the 
public domain, his application cannot be allowed. Your disposition of 
the questions involved in the case, is approved and affirmed. | 


FINAL PROOF—TOWNSHIP PLAT. 
MARIUS ATHENOUR. 


Final proof submitted during the suspension of the township plat may be received © 
~ and held awaiting the removal of such suspension, and on such removal, be ac- 
cepted, if otherwise satifactory, on execution of new final affidavit. 


First Assistant Secretary Chandler to the Commissioner of the General 
| Land Office, June 30, 1892. ae 


On the 31st of October, 1885, Marius Athenour made homestead ed 
try for the N 4 of the NE 4, the SW + of the NE 4, and the NE 4 of the 
| —14561—VoL. 14-45 7 
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NW } of Sec. 24, T. 19'8., BR. 14 H., M.D. M., Visalia land district, Cali- 
3 fornin, 

After due notice by publication, he made final proof before the geal 
officers, on the 15th of May, 1891, upon which the local officers made 
and signed the following indorsement: 

This proof is satisfactory in the matter of settlement, residence and improvements, _ 
but we refuse to pass the same to entry because the township in which the land. is 
situated was suspended from entry by Hon. Commissioner’s letter of December 24, 
1885, which suspension has never been removed, 

From this decision by the local officers an appeal was taken to your 
office. On the 2d of July, 1891, you affirmed their decision, and a ae 
ther appeal brings the case to the Department. 

In his notice of appeal the claimant states that when his entry was 
made the land was subject thereto, and that he has complied with the 
law in every respect, and done all within his power to acquire title to 
‘theland. He claims that on the removal of the suspension he should 
receive final certificate for said land, without the expense and time of 
advertising to make said proof a second time. He concludes his appeal 
as follows: ; | | 

Claimant prays that his proofs already submitted be held awaiting the removal of 
such suspension, and that on such removal, his final certificate be issued him upon 
the proofs submitted. 

The records in the land department show that several townships in 
the Visalia land district were suspended from eutry by your letter of 
December 24,1885, That letter was based upon a reportmade by George 
C. Wharton, dated December 1, 1885. In quite a number of instances 
such suspension has been removed, but’ such is not the casein reference 
to township 19, in which the lands in question are situated. 

: That you have authority to suspend public land from disposal, to pre- 
vent the fraudulent entry thereof, was distinctly held in Kaweah Co- 
_ operative Colony, ef al. (12 L. D., 326). In the case at bar, however, no 
fraud is alleged against the claimant or hisentry. His entry was made 
before the suspension was ordered, and his proof shows compliance 
with the provisions of the homestead law. 

In the case of Bennett v. Cravens (12 L. D., 647), it was held that 

Pre-emption final proof, satisfactory in all respects, but rej jected on account of the 
suspension of the township plat, may be accepted on the execution of new final 
affidavit, when such order of suspension is revoked. 

I think a similar course should be pursued in the case at bar, and 
that the request of the appellant, with which he concludes his appeal, 
is not unreasonable. His final proof will therefore be received and 
held awaiting the removal of the suspension, and on such removal final. 
certificate will be issued upon the proof submitted, on the execution by 
him of new final affidavit, if no other obi egon's exists. Your decision 
is s modified accordingly. -_ 
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Abandonment. 

See Residence. 

Accounts. 

. See Repayment. 


Aceretion. 


Belongs to the riparian Oat. eestse. 375 


Adverse Claim. 
See Mining Claim. 


Affidavit. 
See Application, Contest. 
Non-mineral,may be made by the ail 
cant’ s attorney i in case of ewan entry.----- 461 
Alien. : 
Right of, who submits homestead proof 
and receives final certificate, relates bacl< to 
settlement where he is subsequently nat- 
. uralized, and no adverse right intervenes. ...568 
Acquires no right by settlement, and his 
subsequent declaration of intention will not 
relate back to defeat an intervening right.. 664 
Alienation. 
See Deed. 
‘The right of a transferee to be heard in 
defense of an entry should not be defeated 
through the collusive and fraudulent acts 
of the entryman..--.--.-...-.....-4------5- 32, 85 
- Prior to the enactment of section 7, act of 
March 3, 1891,a transferee had no greater - 
rights than the entryman -.-....----------- 87 
A transferee who alleges that a decision 
has not become final as to him for want of 
notice must show that a statement of his_ 
interest was on file in the local office ....... 126 
A mortgagee is not entitled to plead the 
atatus of an innocent purchaser where there 
is a contest of record at the date of ake exe- 
-ention of the mortgage. ......-..---/-.----- 305 
A. purchaser, prior to patent, of land 
‘entered under the timber and stoneact, takes _ 
‘but an equity, and can not plead the status 
of an innocent purchaser, nor ean it avail 
_-.gtuch purchaser that the matters wherein 
- the entryman testified falsely were solely 
within the knowledge of such entryman... 392 
The phrase “dona fide purchaser ” as used 
in the.timDber and stone act is not applicable 
to a purchaser before patent. ....--..-.-.-.. 618 
A transferee claiming under the swamp 
grant, who has duly notified the Land De- 
partment of his interest, is entitled to notice. 
of subsequent proceedings affecting the 
validity of lis title.......-- seeeenercecnaaee SIL 


Allotment. 
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See Indian Lands. 


Amendment. 


See Entry (sub-title Timber Culture), Prac- 
tice. 


Appeal. 


See Practice. 


Application. 


Regulations of the local office governing; 


the manner of making, on opening public 


lands to entry, conclusive upon parties tak- 
ing action thereunder without protest ...:. 370. 
To enter. presented while businessinthe — 
local office is suspended by order of theCom- 
missioner confers no right upon the appli- 
COND Ghent ucts eee get dowudute nave Sette wales 316 
Lo contest an entry confers no right if 
presented while the Jocal office is closed for 
the transaction of all business requiring 
joint action of-the officers -......-..-....... 506 
Simultaneous, to contest an entry should. 
be disposed of by an award to the highest 
MIO Cl oul eect ewes. sume ie Nu reateen. 506 
Of two persons held snidlishcons where 
both were present at the. same time, and the 
papers of one were filed while the other was 
engaged in cxamining the tract book.._... ~ 145 
_ To enter, accompanied by a relinquish. . 
nient of the prior entry of another, filed — 
simultaneously with an affidavit of contest, 
defeats the right of the contestant to. proceed — . 
against the entry thus vacated ..-.......... 144 
To enter filed with a timber- culture con- 
teat entitles the heirs of a deceased contest- 


ant to the right of entry on the successful 
- termination of the contest...-...-..--.-:... 65 © 


To enter, based on application and_pre- 
liminary afiidavit, both executed while the 
land is not legally liable to disposal, should 


* not be allowed..........-..--0-- 22 e eet wee 127 | 


To make entry that does not show ‘the 
applicant’s qualifications may be properly 


rejected, and a.defect in. such respect can- 
‘ not be cured by subsequently calling atten-- 


tion to another record -.-----.-------....--- 531 
To, enter lands withdrawn for railroad pur- 

poses confers no rights. “A new application - 

will be necessary on subsequent restoration .. - 


ph (HG WANG su sicvesnacio 2 acaneetiereenes 2 613 


. Rejection of, for lands withdrawn for rail-" - 
road purposes, does not preclude the settler 
from making entry thereof on their subse- _ 
quent restoration ..........2s.0-.2.-0es-6. 525 
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Page. 
. ‘o enter, can not be allowed during the 
ia see of an appeal from a decision hold- 
ing for cancellation the existing entry of 
another for the land inquestion......-.-.-- 
Of a railroad company to select indemnity 
pending on appeal precludes the acquisition 
of adverse rights by settlement or filing... 418 
To enter a tract, pending at the passage . 
of the act of Marcli 3, 1887, does not except 
such tract from tbe operation of said act... 
To enter, presented after a school indem- 
nity application brt prior to its allowance, 
may be noted of record, and take effect as of 
the date presented if the claim ot the State 


498 


To make entry of land within a pending 
rejected indemnity selection may be allowed 
on arecord showing of a prima facie prior- - 
settlement right, and where the company 
declines to furnish tho requisite basis for a 
hearing, and the conflict remain for determi-. 
nation on offer of final proof, or under the 
BELGGUION a2 ces een een cared rane nee se 

Informally made to surrender a patent, 
and take certain other land, in order to cor- 
rect an error of the Land Department and 
avoid litigation, reserves the land thus ap- 
plied for from other disposition ...-..-..--- 50 

To enter desert land thatis covered by the 
entry of another is not 2 claim protected by 
the act of August 30, 1890, and on the sub- 
sequent cancellation of such entry the ap- 
plicant will be restricted to an entry of 
B20 ACTCH wswniw fisheeS Sisco ceesauent sees ee 

Desert land, irregular in the matter of iu- - 
itial payment, received and marked ‘“‘ filed,’’. 
must be treated as allowed so far as to pro- 
tectthe claimant against the limitation of 
acreage by the act of August 30, 1890.....- 55] 

To make homestead entry protects the- 
rights of the applicant as against the subse- 
‘quent claims of others ...-.. puoi esp meee’ 

Irregular allowancc of homestead, for land 
covored by the entry of another, and subse- 
quent compliance with law by the applicant, 
gives him a rightthat will attach on the can- 
cellation of the prior entry to the oxclusion 
of one who then applies to enter but alleges 
"no prior right.....--0------ eee ee ee eee w eee 
- To make homestead entry, filed by a tim- 
ber culture claimant with the relinquish- 
ment of his previous entry covering the 
same land, does not defeat the adyerse right 
of a settlet then on the land ...... saa ae 

In case of, for the right to make private 
entry the non-mineral affidayit may be made 
by the attorney of the applicant. ..-...-----. 

To make private entry should not be ac- 
cepted and hold with time allowed for the 
applicant to examine the land and file the 
requisite non-mineral affidavit, but, in the 
absence ofany intervening claim, such action 
will not defeat the right of entry 

T'o select school indemnity reserves. the 
land until final action thereon, and, if’ ac- 
cepted, takes effect as of the datepresented 72 


79 
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The preliminary affidavit of a timber cul- 
ture applicant must be executed before an 
officer within the district where the land i is 
BPM AUC «wake ets i ceeweLe copa areas 

To make timber culture entry of a quar- 
ter section, filed with a contest, precludes 
while pending, the allowance of a similar 
application filed by another for a different 
iract-in the same section.....-.. bs teemiesiens 

Tomake timber culture entry, notreccived 
at the local office until after the repeal of the 
timber culture act, is not a ‘‘ lawfully initia- 
ted” claim protected by the repealing stat- 

For the re-instatement of an illegal timber 
culture entry, pending at the passage of the 
act of March 3, 1891, secures no right under 
gaid act 

To enter uuder the ‘inbox and stone act 
may be received though the applicant has 
not actually becn on the land in question, if 
his personal knowledge thereof is sulfi- 
ciently shown ...-. eobuste sede auwteacum eens 

To locate a warrant upon 2 specific tract, 
duly filed with the Commissioner, reserves 
the tract applied for, even though the war- 

rant and fees are lost tn the General Land 
Office, and, in consequence thereof, no record 
of the location is made in the local office -.. 


Arid Land. 
See Desert Land. 


Attormey. 
See Practice, sub-title Notice. 

Action of, in dismissing a suit without 
authority of the party he represents, 
should not conclude the interest of such 

party 

Brief of, that contains as 
ruption against officers of the Land De- 
partment, will be stricken from the files-.. 


ee ee ee 
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Califormia. 
See States and Territories. 


Canals amd Ditches. 
See Right of Way. 


Cancellation. 
Entry, though irregular, should not be can- 
celed without giving the entryman an op- 
portunity to be heard in its defense..---.-.- 


Cemeteries and Parks. 
Circular of May 23, 1892, issued under the 
act of Septeinber 30,1890, authorizing cities 
and towns to make entry of public lands for 
park and cemetery purposes 


ee ee ee 


Certificate. 
. Delay in theissuance of final, does not im- 
pair the rights of an entryman who has 


complied with the law...-..---------+---+-- 7 


Certification. 
See Patent, Swamp Land. 
Of an ‘information list” under a railroad 
grant does not-convey title.-...-..-.----..- 
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Certiorari. 
Where the applicant for, alleges the right 
‘to be heard on appeal as a contestant, he 
must affirmatively show by what proceed- 
ings he acquired such status ............--- 
Application for, will not be granted un- 
less it is shown that the Commissioner’s de- 
cision is erroneous, though he may have 
erred in declining to transmit the appeal... 
The writ will not be granted where the 
right of appeal is lost through failure of 
the applicant to assert the same in time.... 
Application for, should be accompanied 
' by a copy of the decision denying the right 
OL PEA ce ceutaS een tcinee in tevin eecaens 
Will not be itl where the right of 
appeal is lost through the negligence of the 
applicant’s attorney...............-.eeeeeee 


67 


154 


Will not be granted where it is apparent — 


that the decision below would be aflirmed if 
before the Department ..---.......-.-..:.-- 


Circulars. a 
Nee tables of, pages Xvi and XVul. 
Issued by the Department have all the 
_ force of law if not in conflict therewith. --. 


Citizemship. . 
See Alien. 
Coal Land. 


In determining the character of land al- 
leged to be valuable for coal, the extent of 


587 


the deposit may be shown by the testimony — 


of geological experts and practical miners, 
taken in connection with the actual produc- 
tion of COA) Goscw sie centectedee ten meneeeeas 


Settlement of an alien on, affords nu 


claim thereto under the acts of 1864 and 
1865 as against the withdrawal of. such land 
_for the Northern Pacific..........2.222...-. 
Declaratory statement for, is void if prior 
thereto no coal has been discovered on the 
TAN on ees aes Sos ei oe hae ot i anieeaaca een 
An application to pur chase can not be al- 
lowed if madé in the interest of another 


- who has exhausted his right. peceeliceoseee as 


Commutation. 
See Oklahoma Lands. 


Confirmation. _ | 
See Hntry, sub-title Section 7, 
March 3, 1891. | 

Contest. 

See i’stoppet. 
GENERALLY... 
' The government is an interested party 
in all matters pertaining a the Tis poson 
Of public. Waid. te Sa seue eee wea eee 


act of 
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Affidavit of, may be corr oborated c oninfor- : 


mation and belief of affiant.......- ree ree 
Affidavit of, is not required to be eorrobo- 
rated by more than one witness...........- 
Affidavit. of, presented while the local of- 
fice is closed for the transaction of all busi- 
ness requiring joint action of the officers 
confers no PUG itchy tine adie oreetelicae ses 


588 
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For the right of contest should be granted 
to the highest. bidder where two. are pre- 


' gented simultaneously .......-...-....-.--- 506 


Shonld not be allowed on grounds that 


. have been investigated by the rovernment,. 
‘and where the parties are in effect the same. 245 


Filed during the pendency of government 
proceedings confers no right. upon the con- 
testant, but may be received and held sub- 
ject to the final ete of. said Pa. 
TOSS thee. veebaes ios seued sc bev ec wetecadee 83. 

Is not precluded by the pe ndenee of an 
appeal from a decision that rejects final 
proof but leaves the entry intact_......-:... 408 

Pendeucy of, does not excuse compli- 
ance with law where one is irregularly al- 
lowed to enter land thus involved.........- 429 

Questions raised by a, may be considered . 
where the interest of the government is. 
concerned, even though the contestant can 
secure no personal benefit from an order of 


CONC OM AMON. escews ceded as acces aeddececs 194 
May be properly entertained against a lo-. 
cation of Chippewa scrip.....-.- Sete ga ekeeS 576 


Against a swamp-land peeeuen may “be 


properly entertained ...... Ge eee wae eee eae 658 


Should be dismissed where the default 
charged is cured before the local office ac- 


quires jurisdiction in the case Peetaea ss acteas 141: i 


Affidavit of, filed after issuance of notice — 
to the entryinan.to show cause why his entry 
should not. be canceled for failure to submit 
final proof will not defeat equitable confirma- 


-tion if the showing made is satisfactory ... 83. 


Failure of the local officers to take appro- 


priate action upon application to proceed | 


against an entry-does not defeat the ae . 

of the contestant. -....-...--..-..0e.2.e0e cee 306 
Initiated for the purpose of fraudulently . 

defeating rights acquired in good faith under 

a relinquishment confers no right: .-......- 
Dismissed on the order of contestant's at- 

terney without the authority or consent of 

the contestant should be reinstated ........ 373. 
Will not he reinstated on the ground that. 

notice of decision was not received, where 

the failure to receive sue notice is due to 

the contestant’s negligence ---..- wieanaiees 319 


HOMESTEAD. 


Proof of abandonment covering a period 
subsequent to the term of residence re- 


383 


quired does not warrant caneellation ...... 307 


Against the entry of a deceased. claimant, 
char ging abandonment, must fail where it 


_appears that the entryman died prior to the 


expiration of six months from the date of. 


entry, and his heir subsequently complied 


with the law in the inatter of cultivation . 
In determining whether the charge of 
abandonment will lie the claimant’s term 


- 141 


of military service may be coniputed as 


forming a part of the requisite residence... 507 


TIMBER CULTURE. 


On the ground of illegal execution of pre- 
liminary affidavit is good .............. sees 466 
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The entryman’s failure to secure the re- 
quisite growth of trees does not call for can- 
cellation if not due to his negligence.....-- 423 
Non-compliance with law may be excused 
‘where due to threats of personal violengs, 
but the showing should disclose reasonable 
grounds to fear personal injury...--...-... 65 


Contestant. 

Must pay the fees of the-land office, in the 
proceedings instituted to secure cancella- 
tion, in order to acquire a preference right. 299 

Right of, to procced against an entry is 
not defeated by its Supeeament: relinguish- 
MCN secveudeuskunne teers sees seesee se 23se 306 

-Preference right of, will not be defeated 
though the entry is canceled on the subse- 
quent contest of another, where said contest 
is allowed to proceed subject to riglits se- 

cured under the first...............2..2..-- 373 
_ Is estopped from asserting his preference 
right as against one with whom he has ver-_ 
bally agrecd to waive said right, and thus 
induced said party to settle upon and im- 


prove the lapd .os0t. ted oceet eee etc ees 381 
Of ascrip location is entitled to preference 
right of entry if successful......-.--.....-- 523 


Who applies to exercise a preference right 
must show his qualifications as an entryman 
_ atsuchtime.........-... 000.0 eee ee eee 523 
Failure of a successful, to exercise the 
preference right within the statutory period 
can not be excused by the fact that he was 
imprisoned for a criminal offense during 
such period ........ ciate ayes Seale acetece tac 529 
Preference right of, will not be determined 
until an application is filed for the exercise 
GHOTOOL sisson shade Saini sot eeceueeue ove 587 
Is not entitled toa preference right unless 
he pays the cost of the contest, including the 
defendant's testimony...........-......206. 646 
‘Who secures the cancellation of a swamp 
selection acquires a preferred right of entry 658 
Costs. 
See Practice. 
Decisions. 
See Cancellation, Judgment. 
Declaratory Statements. 
See Filing. 
Deed. 
Though absolute on its face may be shown 
to have been given as a mortgage .........- 537 
Divorce. 
See Judgment. 
Desert Land. | 
See Application, Entry, Final Proof. 
Price of, under the act of 1877, asamended 
. by theact of March 3, 1891, is $1.25 per acre, 
irrespective of railroad UMIS 2.cawsses Yew: 74 
Under the act of August 30, 1890, a home- 
stead entry of, subject to the arid-land act 
_ of 1888, is protected, and may be perfeeted if 
not selected for a reservoir.....-...-...-4-- 123 


Page, 
That has been effectually reclaimed is not 
subject to desert entry. ......--....--...--- 194 
Declaratory statement filed for, under the | 
Lassen county act, by one who holds another 
tract under a previous filing, confers no 
right as against the subsequent homestead 
entry Of another s.2 4.2.5 e252 sees ee seeestevs 220 
The degree of productiveness after irriga- 
tion does not necessarily determine the right 
of entry, if the land is in fact desert and 
water sufficicnt for irrigation has been sup- 
PMOG osc 528 cance ae cee sin eae eae eae 270 
Entry of, after the passage of the act of 
August 30, 1890, restricted to the 320 acres.. 335 
Restriction in acreage under the act of 
1890 not. applicable where prior to the issu- 
ance of the circwar of August 9, 1896, appli- 
cation is made and accepted for 640 acres, 
though an irregularity in the matter of the 
acsompanying payment delays action there- 


Duress. 


See Contestant. . 

If threats of personal violence are alleged 
as anexeuse for non-compliance with law, 
it should appear that there was reasonable 
ground to fear personal injury........-..-- 65 


Entry. 


See Indian Lands, Reservation. 


GENERALLY. 
Should not be allowed during the pendency 
of final proof submitted by a prior claim- 


Though ivregularly allowed should not be 
canceled withont giving the entryman an 
opportunity to be heard in its defense..-.-. 111 

Of land on each side of a meandered 
stream will not be canceled when allowed 
while the practice of the Land Department 
permitted such entries..........-..-------- 591 

Failure to properly note of robard in the 
local office does not defeat the effect of an 
GNUEY sc ceguedectnses Satece se eteeeeawe see cess 242 

Absence of record in the General Land 
Office, showing allowance of, will not defeat 
rights secured by the submission of proof 
and issuance of final receipt .----.. aeaeiee 349 

The right to make second, will not be con- 
sidered in the absence of an application to 
enter in due TOMM soe2csese sack scesc aes 564 

Trregularly allowed of land withdrawn for 
railroad purposes, may be permitted to stand 
as of the date such land is restored ...-.-- 545 

Good faith of, not impeached by the fact 
that an acre of the quarter section has been — 


reserved for the location of a land office. ... 13 


Should not be allowed for land while a case 
involving the nigitt thereto is pending on ap- © 
POR sete Dork et tee eek meee eh ceeee es 111 

A transferee is entitled to a euustienent : 
where the entry is cauceled through collu- 
sion with the entryman, and where no oppor- 
tunity to show the validity of the entry has 
been accorded the transferee..-.-....----- . 85 


INDEX. 


Page. 
Desert Lan. | 7? 
The limitation in section 8 of the desert 
land act, as amended by the act of March 3, 
1891, of the right to resident citizens, applies 
atthe final entry as well as at the original. 565 
The phrase ‘‘ resident ¢itizen,’’ as used in 
the statute as amended March 3, 1891, em- 
braces persons entitled to protection in the 
exercise of civil rights, and should beread in 
connection with sections one and. seven of . 
said act..........- Uivieeuwe sow eeuantsagenwas 677 
Made subsequent to the act of March 3, 
1891, limiting the right of entry to resident 
citizens, and in violation of such restrictions, 
mast be canceled, though allowed by the lo- 
cal officers before they learned of the passage 


OF SOLU WOU eciacce doutacda boul Otho toes: 596 
‘Restricted to 320 acres by the act of Au. 
PUBG 80; 189028. ces ecly casi eudatesaccas tas ac 336 


Can not be made of land that has een 


previously effectually reclaimed.....-- eres 194. 


A claimant, under an alleged assignment, 
must show the fact of assignment, and that 
_ it was madé prior to April 15, 1880.........- 128 
May be equitably confirmed where allowed - 
on final proof submitted after the expiration 
of the statutory BaHOe, and the delay i is ex- 


HOMESTEAD, | 
Reserves the land from the operation of 
an executive order creating an Indian res- 
GPVAlOMes wet cca cece ecetans tae eee eae 589 
May embrace 160 acres in an odd-num- 
_ bered section within railroad limits if ex- 


’ cepted from the grant.......---...--+-.-.-- 71. 


Rule of approximation will not be en- 
forced: where it operates to deprive the en- 
tryman of his improvements, and the differ- 
ence between the excess and the desietenioy: 
1s DUC SIPs: vec Sos e ewes he dtpcasedleese 222 

Second, under section 2, act of. Mareh 2, 
1889, can not he held to relate back to a 
former entry of the same tract, and thus 
effect a reinstatement of said entry......-... 305 

_ Second, not authorized by section 2, act 
of March 2, 1889, where the entryman prior 
to the passage of the act, has purchased the - 
land covered by his first ay under the 
act of June 15, 1880.....22 2-22. c eee ce eee eee 616 
Of an alien relates back to settlement on 
subsequent naturalization in the absence of 
any mtervening right...-....-..-...---..-- 568 
A. timber-culture entryman who pays 
cash for an excess in acreage and subse- 
quently relinquishes and applies for the 
land under the settlemant laws, is not enti- 
tled to credit for the payment made under . 
the former CnGey sess vewk ot eo hea caseukiee. 569 


- PREEMPTION. 
‘Rights secured by, not defeated by fail- 


ure of local office to forward the final proof: 349. 


TIMBER CULTURE. 

Based on preliminary affidavit executed 
outside of the district must be canceled if 
‘contested on that ground ...-.. iopetewsenes E66 


Pao: 
A married woman is disqualified trom 
making, unless she is the head of a family. 510° 


Excess over 160 acres must be paid for in’ 
cash, or relinquished......... saateuedvecese A00 


Can not be amended for land not intended 
to be originally entered, and the repeal of 


the timber-culture act precludes a second 


entry embracing said tract....--- pee cetie ee 632 | 
Second, may not be made by one who re- , 
linquishes the first because it does not - 
cover the land selected and fails to show - 
that the alleged error can not be corrected. 564 


Where irregularly allowed during the 


_ pendency ofa prior contest the entryman 


must show compliance with law during the 
PCG SWIG Ye weeds ccctenes pewesececsseue 429 


- Made on the date of the repealing act, 
March 3, 1891, by a successful contestant 
may be allowed to stand ...... .-...------- 614 


CONFIRMATION, SECTION 7, ACT OF MARCH 


3, 1891. 


Anadverse claim originating prior to final. 
entry defeats confirmation nnder the body of 


 gaid section ......--2....---- ao pay singcans cutscenes . 431 


The occupancy of land by townsite settlers _ 
at the time of soldiers’ additional entry isan | 
‘‘adverse claim” that defeats confirmation 


under the body of the section..-.-.---.---- 367 
Pendency of a contest does not defeat con- 
firmation in the interest of a transferev.... 349 


In determiniug the right of a transferee,. 
the transfer is protected by the presump- 
tion of good faith up to the point where suf- . 
ficient evidence is furnished to overcome it. 651 — 

A transferee is bound to know the status 
of a tract at thedate of purchase, and where 
at such time the records of the local office 
show the cancellation of the entry, he can 
not invoke the confirmatory PrOwnIONe of. . 


’ gaid section... - whee eee eee en eee e tenet eens “85 


Is confirmed, where at the date of said act | 
the land is held by a transferee who is en- 
titled to confirmation, and is subsequently 


. purchased by another in good faith ........ 573 


The sale of an undivided interest in the 


land covered by an entry doés not bring it 


within the confirmatory proyasions of said 


~ gection ....-- Site eataeen sensed sea Sous se St 1 


Transferee is entitled to confirmation of 
soldier’s additional, though the onenie en- 
try may have been canceled.....-.--------- 648 

A. soldier’s additional homestead, based 
upon service in the Missouri Home Guard, 
may be confirmed in the interest of the trans- * 


o ACHOR ese seectoduet bnaniind ta vid ateatind Oty oan, O40 


The doctrine einioiuiioedlt in the Coonsy: case 
should not be extended ...... alstangdis totes 649 

Susceptible of confirmation in the oe 

est of a transferee, and also within the pro- 


- viso, should be adjudicated under the pro- 


viso. This rnle should not he enlarged by . 


construction stated tae etteg nang ie aan ates wiki ecg 120 


712 ——- INDEX. 


Equitable Action. 
See Lntry, Private Clavms. 
Not defeated by an intervening contest 

filedafter the initiation of action by the gov- 


ernment. -...--------- <2 2 eee ee eee tees 83 
‘Rule 15 is obsolete..........2------.------ 407 
Estoppei. 


One who asserts no claim to land in the 
possession of another, and remains silent, 
though knowiug that the adverse occupant 
continues to claim and i improve the land, is 
estopped from subsequently denying the 
good faith of the occupant and asserting a 
right of priority in himself...........-.-... 475 


Evidence. 


See Judgment, Mineral Land. 

The admissions of an entryman against 
the validity of an ontry are admissible in a 
proceeding where such entryman fails to 
appear auc testify... 2... 5.0... +ssee0e0e- ee 392 

_ Submitted without opportunity of cross- 
examining the witnesses should nob be 
made the basis of final decision in a con- 
POSLOL CASE aly ere es ne eee cues eaweh ee 471 

May be taken before a commissioner | 
under Rule 35 of Practieo, but this is only 
doue on the application of one of the par- 
VIG Stew adie cece ded a aeokeewe ek 700 


Fees. 
See Iepayment. 


Filing. | 
Second, allowed where the fir is aban- 
doned on aecount of threats and actual vio- 
WOGUCG Ss Seca eweede sek eeadbawerecretsesut 25 
Should not be transmuted to 2 homestead 
entry without notice to adverse claimant .. 120 
Second, for desert land under the Lassen 
county act is not permissible .....---.-.--- 220 
Three months after the restoration of land. 
allowed for,in case of settlement on land 
reserved for railroad purposes..---.-------- 230 
Life of, extends till six months after close 
of military service, where actually called 


away from the laud by such duty -----.---- 364 
— Statutory limitation as to life of, on un- 
PHI VI os eee wee oet es Sateen caw eee 656 


Made in good faith by a minor, but aban- 
doned when the defect is discovered, is no 
par to a second....-...-------------+- bi 4]1 

Allowed for land embraced within a rail- 
road indemnity selection, pending on ap- 
peal, should be suspended watil final dispo- 
sition of the selection ...-...-..------.----- 418 

An erroneons allegation i in, : as to the date 
of settlement docs not preclude the pre- 
emptor from showing the aetual date -..... 431 

Can not be received for land covered by an. 

' order for survey ant offeri mg: as an isolated 


Can not be made under the preémption 
law by a marricd woman living apart from . 
her husband. nnder a yoluntary agreement 
of separation -..;--------------+---+--------- 459 


Page. 
Forest Lands. 


Page. | 


See Reservation. 


Final Proof. 


GENERALLY. 

May be submitted during the pending of 
acontest. Seeamended Rule 53 of Practice. 250 . 
- Submitted during the suspension of the 
township plat may be received and held 
awaiting the removal of sueh suspension 
and on such removal, be accepted, if other. . 
wise satisfactory, on execution of. new final 


- affidavit. .... 2.2.2.2 2 eee e een eee een eee 705. 


Submitted during the pendency of adverse 
proceedings on appeal, and prior to the 
amendment of Rule 53 of Practice, may be 
considered under said rule, where due no- 
tice is given, aud no adverse right exists... 411 

The failure of a railroad company to re- 
spond to a settler’s notice of intention to 
submit is a waiver of the company’s right 
to deny the facts as estaphishice by said 


One who offers,in the presence of an ad 
verse claim must abide the result of such 
PLOCCECINES 2.5 Sead cordon sees eoeseen teens 516 

Special notice of intention to submit,should 
be given a railroad company where the land 
is embraced within a pending indemnity se- 
LeGtlON.4sencddaawacee vane aah aiar cles webaten uee 111 

Entry allowed during the pendency of, 
will not prevent the claimant from submit- 
ting further proof to show that ho had in 
fact complied with the law--.....-.--.----- 165 

Protest against, raises anissne that may | 
be tried before the local office, and on appeal 
the Commissioner is vested with due juris- 

(UG tIOsoes Weis eke te seene ins fee toe teee 176 

Proceedings on, can not be treated as ex 
parte where a protest is filed, and evidence 
furnished thereunder ...-.----------------- 176 
DESERT LAND. | | 

May be rejected if not made in the man- 
ner prescribed by the regulations, and be- | 
fore an officer authorized to act in such | 
DKCER veoh abesteieoiedeecasseuceccuree tee 40 

Proof as to the ownership of the requi- 
site amount of water to effect reclamation 
is suflicient where due compliance with local 


regulations is shown. --.---- Mega Ne ee eincawts 63 


Where the statutory period for the sub- 


inission of, has expired, and opportunity is 


given to subinit the same within a specified 
time, it should be rejected, if not presented 
within suid time, or good reason shown for 
MelAV. <2 pert Slacas Sewtee den eet esse rinse sate 40 
PREEMPTION, 

Six months after closc of military service, 
in which to submit. ....---------+------+-++- 864 

Made up of testimony taken before an 
unauthorized officer and supplemental evi- 
dence taken outside the State, may be ac- 
cepted with a view to equitable action, where 
the claimant’s physical condition prevents 
the subnrission of further proof in regular 


Right of an het to submit, is not pre- 
yeuted by the fact that such: heir may have 
sold his interest in the land.........--..--- 


Page. 


465 


Time for submission can not be extended. 


on showing failure of er ops and applying tor 


leave of absence. -.-..--...-.-.--.-2---2e--- 2 


And application for extension of time for 
‘payment may be submitted without waiting 
for expiration of filing ...--...-..-..-- esas 
TIMBER CULTURE. | 
No authority for the submission of, prior 


Statutes, are not intended to include per- 


_ sons serving in the regular ariny since tho 
close of the rebellion. .... ie abeeee etc ted 


ACT or JUNE 15, 1880, 

The right of purchase under section 2 ex- 
tends only to entries of land “ properly sub- 
ject to such entry,” and does not inelude an 
entry of land previously withdrawn in aid 
of a railroad grant 


i a 


509 


INDEX. 


“43 


. Hope: 

ADDITIONAL. TRS, SRE Ep 

The right to make, under section 6, act uf 
March. 2, 1889, is not barred by a previous ad- 
ditional entry of contiguous land, made by’ 
the applicant under section 5 of said act, if 
the whole amount of land thus taken does: 
not exceed 160 acres - 


re ir es 


ADJOINING FARM. 

The original as well as the adjoining farm — 
must be held for agricultural purpdéses, and 
the entryman wust be the owner in his own 


_ tothe expiration of cight years from date. right of the original farm ...-...-..--.--- SS a 
OE OUGW Yap ke ole Sec Gee e des wae ca emsae Se 38 Ownership of an adjacent tract is essen- 
Subinitted since the act of March 3, 1891, tial to the right of entry ...-......---.-+-:. 516 
must show, as under the act of 1878, six hun- SOLDIER’S ADDITIONAL. | 
dred: and seventy-five living ad thrifty . The right to make entry is Pp SouGHal anid: 
trees to each acre.......-..-.. Seiya eae ae not assignable ......--2...--20. 2-0. e eee eee 205 
Kfenrineg. Land occupied for townsite purposes not 
= aubject to entry.....---...--... 22.2222 eee. 368 
_ See Practice. “ 
se Emprovements.. 
Homestead. See Reservation. 
san al Caan eat, | Indemnity. 
Gee ee Ca Pea ; See Railroad Grant, School Land. 
“4 : j 
KNERALLY, — 
G a 7 fo dudiam Lands. 
Right to make entry not defeated by the 
ca ; es See Right of Way. 
fact that Hnal certificate has not issued on ; 
; ai : F ~ . The riparian ownership of an sikes . 
prior preémption proof, under which due 
: : : whose lands are adjacent to a meandered non- 
compliance with law is shown.....--.--.--. 32 : Sie 
ot ; {| Davigable Iasxe includes the lands-to the 
Entry made with intent to use the land, { bate a 
oO A rt: tl er of. for to v ite pUTrpEses i middle of said lake eee more tas ele eet gp 156 
eee Pee ey eee _. | Instructions of February 15, 1892, for offer- 
renders the entry invalid in its entirety.... 452 aks, ‘ 
; ‘ ae ae ing at publie sale Osage lands that bave not 
Good faith of an entry not impeached by HEROS ADE : 
: ce : been paid for in accordance with the terms 
the fact that.an acre of the quarter section a 
: i SOP ANG SANG wot cedeacun es Weds Oates el ees 172 
has been reserved for the location of a land nie hae : ees 
: Within the cecded-portion of Oklahoma are 
sit (oC: ae a CRORES COTA SPOS 13 | Sie: =< : ‘ 
not within the provisions of the general 
Entry of land siieeanentiy found to von. 
_ allotment act, but an allotment of such land 
tain coal can not be completed ..-......-... 426 be eg ons 
made to protect an Indian's improvements 
Validity of entry made by a divorced 
: : ; excepts the land covered thereby. fron entry 
woinan may turn ou the good faith of the a wettl. ‘ ; 93 
liverce proceedings | . 570 a ee a en oye mere oe 
: ‘ pe erica wen ge BI ke ee : Cireular instructions ot March 22, 1892, 
Second entry mnder section 2, act of — s ; 
March 2, 1889, d palate Gaeaudentat with respect to the opening to settlement 
ae Se es ue and entry of Sisseton and Wahpeton lands . 302. 
areinstatement of the first.........-...._. 305 . é . ; 
Lhe preference right of entry on Sioux 
One who makes a second entry, under sec-. : Re 
‘ ae : : lands; conferred by section 23, act of March 
tion 2, act of March 2, 1889, is entitled to 
a ws aie dant 2, 1889, is limited to the lands originally 
credit for military service m making proof oe 
claimed hy the settler ....-...2...2...2.2.-- 352 
of residence, although allowed er edib there- 
Allotment should be made where selec- 
for under his former CNITV stsusyaseeeceest 604 ; , . : 
tions have been received under section 13, act. 
Entry may, uuder the act of March 3, 1879, i as 
: of March 2, 1889, and there are no prior valid 
embrace 160 acres of land in an odd-num- ; : ; 
; eo oe aes claims thereto; and in case of the allottee’s 
bered section within railroad mits, where : 
; death prior to the approval of the allotment 
‘sueh laud is exeepted from the grant...... pe 
Tie pin Hidlons Or cestign ibn Shes F patent should issue in accordanee with sec-. _ 
! ae ween 3 CN ABe tion. 8 Of said det. -4i6 su. ea este esaes 426 


Formerly occupied by the Mille Lac In- 
dians are not subject to disposition under ~ 
the general land laws, but under the special 


_ provisions of the aet of January I4, 1889:... 497 


Homestead entry made under the act of. - 
June 10, 1872, improperly canceled on a .. 
charge of abandonment should be reinstated 
and opportunity given to show additional 
compliance with law 


14 ©  . pyDEx. 


ae , Page. 
Instructions and Circulars. 
See Tables of, pages XVI and XVIII. 


isiand. 
Seo Survey. 
Formed in a river after the survey and 
disposition of the adjoining shore lands does - 
' not belong to the United States ..-......... 433 


‘Isolated Tract. 
See Survey. , 


Judgment. 
In determining the rights of third par ties 
setup against the homestead entry of a dli- 
vorced woman, itis competent for the Depart- 
ment to inquire into the good faith of the di--. 
Vorce proceedings. ....--..--0.-ecceeenereese 570 


Jurisdiction. 
See Practice, sub-title Notice. 


Land Department. 
A vacancy in the office of either the 
register or receiver, disqualifies the remain- 
ing incumbent for the performance of his 
duties during such vacancy......-.-..----- 133 
The Commisstoner may directthe suspen- . 
sion of all business at a loeal office that re- 
.quires the joint action of both officers, 
where the illness of one renders him uuable 
TOG oleh ee soc ecee see oe kees eestor es 507, 316 
Regulations of, in matters of procedure 
on the opening of public lands to entry, 
conclusive upon parties taking action 
thereunder without protest--........------ 370 
While closed for the transaction of busi- 
ness, time does not run against parties cited 
to appear befure such office ..-....--.-----. 493 
_ The failure of areceiver to account for the 
purchase money, paid on snbmission of pre- 
emption proof, does not defeat the pre-emp- 
‘ tor’s right to a patent......-..-....--. eee 200 
A special agent should not examine and | 
report upon claims at the reqnest of inter- 
ested parties ...-..... Ncloetieesetet sane ues? 38 


Lake. 
See Public Land, Survey. 

Under the law ot Oregon the title of ri- 
parian proprietors on the borders of naviga- 
ble, and rivers, extends only to the water's 
edge. The right beyond the edgeis only 
an easement that can not be conveyed....-. 115 

If none of the lands contiguous to a former 
non-navigable meandered, have been dis- 
posed of, or applied for, the land previously 
covered by water may be surveyed for ¢lis- 
position as government land, if it has be- 
come dry and fit for use..-:.-...----.--2--+ 119 

Riparian ownership of lands, adjacent to 
a non-navigable meandered, includes. the 
lands to the middle thereof. .......----..--. 156 

Lands lying within the meander line of a 
non-navigahle, belong to the adjacent pro- 
DEIOWE Axe so. cep usaotetis a oveee yas alee a 274. 

Purchaser of meandered land lying on the 
border of a, takes title to the shore line.... 516 


Page. 


Married Woman. 


See Entry ¥, sub-title Timber Caleure, Home- —_ 


stead, Pre-eimption. 
Mineral Land. | 


See Coal Land, Railroad Grant, Schoot 
Land, 

Where amineral entry has been aiowad on .. 
land returned as agricultural the burden of 
proof will lie upon one who thereafter al- 
leges the land to be in fact agricultural.... 54 

On issue joined as to the character of 2 
tract, the matter to be determined is whether 
as a present fact the land is more valuable ; 
for mineral than for agriculture..........- 54, 59 

The burden of proof is with one who al- 
leges the mineral character of land that is 
returned as agricultural...............--... 59 

There must be compliance with the home- 
stead law to bring land within the exception 
provided by the act of March 3, 1883 (Ala- 


The act of March 3, 1883, does not require . 
a public offering of land returned as contain- 
ing ‘‘ivon,” if such returned does not show 
that said land is ‘ valuable ” for the iron it 
contains (Alabama) .....--...---.-..-----.- 292 
Discovery of coal on land embraced 
within an. original homestead entry, pre- 
cludes the completion of such entry ---.--- 426 


Mining Claim. 


The notice of application must. tis pub- 


‘ished in the newspaper nearest tothe claim. 138 


Application for patent can not be allowed, 
if the description of the claim in the pub- 
lisued notice is not in aecordance with the 
official field notes of survey ..-.-.---------- 45 
The published notice is sufficiently defi- 
nite in the matter of showing the connect- 
ing line, where it identifies the claim by 
eonnection with a corner of a patented town- 
site, which is also the corner of a patented 
placer, both of which are connectéd with a 


_ mineral monumcnt--....-...-.---.------ 105, 294 


Where the published notice is not sufii- 


| ciently explicit in the matter of description, 


but the posted notice is in due form, the de- 


fect may be cured by equitable action in the 


absence of protest or adverse claim ....../. 563 
- Footnote attached to printed notice of ap- 

plication showing period of publication is 

no part of the DOMGS 2c pace dvocwewadnsescuns 180 
A decision of the General Land Office 

holding insufficient the publication of notice 

on which a mineral eutry is allowed, and 

requiring new publication, is the denial of a 


-substantial right from which an appeal will 


LG cinders Santee bee ek et core nee tewthe as netee 697 
A protestant, wlio alleges an adverse inter- 
est, non-compliance with law, and whose . 
application for a hearing has been denied, ; is 
entitled to be heard on appeal.....-..-.---- 68 
One who files an adverse claim out of — 
time, and brings suit thereon, but not in 
time, does not ocenpy the status of an ‘“‘ad- 
verse claimant,” but that of a ‘‘ protestant” 
without interest 22. .<csee soe seddes dese: 180° 


in the Department ..... aoe et aaa waea ee 





INDEX, | 


Page. 
“An gdverss nee filed out of time and . 


suit based thereon but not begun within 


the period prescribed do not preclude the 
allowance of mineral entry; nor does the | 
pendency of such suit bar the issuance of 
patent on said entry .-....-....------------ 
_ The failure of an adverse claimant Ge prose- | 
cute his suit.in the courts with reasonable 
- diligence amounts to a waiver of the adverse 
claim, and removes the stay of DEQccn mise 


On the termination of judicial proceedings, 
- the entry should be made in conformity 
with the decree, and not allowed in the ab- 
sence of the judgment TOU bvesze eu eee eck 
Decree of court in adverse procosiines 
-determines right of possession as between 
the parties but does not deprive the Land 
- Department of jurisdiction to ascertain the 
true character of the land and whether there 
_ has been due compliance with law -...-...-- 
_ Judgment of a court that placer ground 
_ may be taken as a lode, or that known odes 
may be entered as placer -ground, subject 
only to the right of the lode claimants be- 
neath the surface, is in cotiflict with the law 
-and will not be followed by the Department. 641 
An entry can not be perfected -without 
the requisite payment on application for 
' patent, though the proof may show com- 
pliance with the law in other, respects, and 
the claim will be subject to relocation sub- 
sequently, if the statutory requirement as 
to annnal expenditure is not observed...... 43 
Entry of lode in conflict with prior placer _ 
patent need not be canceled, but should be- 
suspended, with the view to judicial pro- 
ceédings for the vacation of said patent as 
to the land in conflict .......-....-----++--- 47 
In conflict with a prior grant toa railroad 
for station purposes may pass to patent, 
subject to the company's right of occupancy 
as to the part in conflict..................-. 
A mineral claimant of land embraced 
within a patented town site, to obviate judi- 
cial proceedings, may seeure a reconvey- 
ance of such land to the United States, and 
so vest the Department with jurisdiction to 
pass upon the mena o of his claim : S Sttese 


‘PLACER. | 
Placer entry made for the purpose of se- 


curing title to lodes and veins known to ex- 
ist is in violation of sail and must be can- 


308 


In case of an alleged conflict hetwee an 
agricultural entry and a prior. placer claim, 
the actaal extent of said claim should be 


shown. by SUrVCY 15.422. -2c-2-22 os sce sane 59 


‘Patent for a placer-passes title to all lodes 

or veins contained therein it they are not 

_ known to exist at the date eppbeation is 
. 654 
Aplacer patent for land including aknown  °- 
lode, not specifically excepted, conveys title 
to all of said land, and terminates the juris- 
diction of the Department over the same... 47 


180 


105 
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\ 
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MILL SITE. oO 
The building of a tram road, or the grad- 

ing of the road bed therefor, is not such a 


_ use or improvement of the Jand as warrants 


the allowance of a mill site......--..------- 11 
Application for a mill site will not be al- 
lowed where the improvements are located 
on the line between two mill sites, without 
either location possessing the requisite im- - 


provements independently of the other .... i 


The erection and maintenance in good 
faith of dwelling houses for the occupancy 
of workmen employed for purposes in con- 
nection with a mill is such an occupancy - 
as will authorize. the allowance of a mill 


The first clause of section 2337, Revised 
Statutes, contemplates the allowance of a 
mill site only where the land is used or oc- 
cupied for mining or milling purposes at 
the time application is made ....--.-.-----: 


Naturalization. 


See Alien. 


New Madrid. 


See Serip. 


Notice. 


- See Practice. 


Officer. 


_ Failnre of, to properly report au. entry 
does not defeat rights thereunder - --..----- 
OFFERING. 

See Mineral Land. 


Oklahoma. 


See School Land, Town Site. 
The commutation of a homestead entry 


under section 21, act of May 2, 1890, can not 


be allowed where it is apparent that. the | 
land is intended for town-site purposes... 13 
Under section 22, act of May 2, 1890, the 
entryman may purchase for town-site pur-' 
poses such subdivisions as may be required _ 
therefor, and perfect title to the remainder 
nnder the homestéad law-..:.-..----------- 13 
An entryman who desires to, purchase for. 
town-site purposes under section ‘22, act of 
May 2, 1890, must show that he is entitled to 
perfect title under the homestead law, with- 
out reference to the fact that the land is oc- 
cupied and required for town-site purposes 146 


. A homesteader who has voluntarily parted 


with the control of the greater part of his . : 
land, and agreed to -convey title. thereto. 


when his claim is perfected, is disqualified 


as a homesteader, and hence can not pur- 
chase under section 22, act of May 2, 1890 ‘ 
Lands acquired from the Sac and Fox Na- . 
tion nnder the agreement approved Febru- 
ary 13.1891,and included within a home- 
stead entry, may be purchased for town-site 
purposes under seetion 22, act of May 2, — 


146 
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Payment for lnnd purchased under section. 
22 , act of May 22, should be made in eur- 
reucy, or by draft on New York, exchange 


A homestead made with intent to use a 
part of the land as a town site is invalid in 
its entirety, and the invalidity can not be 
limited to particular tracts either hy relin- 
quishment, or purchase of. a poe of the 
land wader peelion 21, act of June 2, 1890... 452 

One whois lawfully within, at thi pas- 
sage of the act otf March 2, 1889, and so re- 
mains until the Jands are opened to settle- 
ment and entry, but does not take advantage 
of his presence as agaiust others, is not clis- 
qualified by such presence from acquiring 


title in said Territory:...-..-...--..---..-- 593- 


Osage Land. 


See Indian Lands. 

PARKS AND CEMETERIES. 

Circular of May 23, 1892, issued under the 
act of September 30, 1890, authorizing in- 
corporated towns to make entry of public 
lands for park and cemetery purposes....- - 560 


Patent. 


See Oer tification, on Site. 

May be surrendered, and other land taken 
in satisfaction thereof, to correct an error 
of the Land Department and avoid litiga: 
MOU Ss coretcsie Se toniae ee uote la wad cnet doe 50 

The Commissioner may, on the request of 
“the patentee, withhold and cancel a, that 
does not describe the land entered, eyen 
though a relinquishment of the erponeorts 
patent is not filed .........2.22.2200....---- 389 
Portion of laud included may de relin- 
quished, aud in the plaee of such Jand a 
tract may be taken which through mistake 
was not ineluded in the original entry nor 
in the patent issued thereon................ 475 
' When issued in conformity with the en- 
tire record, the Department is without au- 
thority to accept a surrender thereof for 
the amendment. of the record and reissue 
in accordance with the amended record -... 534 


Payment. 
A deposit of money in a government de- 
_pository may be accepted as, where a large 
SHI ISINVOLV ON ci oiiyp ioscan peso teccuaes 461 
_ Being made in full for land, the failure of 
the receiver to account tor the money, does 
not defeat the right to a patent .....- fae avian 200 
Failure of local offices to report proot and, 
does not defeat rights seeured by an entry. 349 
Tor au excess m acreage under «a timber- 
culture entry, can uot be eredited upon a 
subsequent relinquishment and homestead 


.’ entry of the land by the same party..-...-.. 569 


For Oklahoma laud, entered for town ‘site 
_ purposes under section 22, act of May 2, 1890, 
should be made vither in eurrency, or by 
New York draft, exchange paid.........- .., 419 


“where the new 


INDEX. 


. ee Page. 
Preémptor not required to wait until near 
the expiration of filing to apply for exten- 
516M. OF BinG TOP saec 2 ode Saeesasentunhemeet ce 509 


P “auctice. 
GENERALLY. 


The Department may waive questions 
affecting the regularity of proceedings be- 
LO Wists teint eben RGxswandce et seed eeeweme 47 
Rule 53 amended so as to permit the sub- - 
niission of final proof during the pendency 
OF CONWSb2.< casera wide l ve end teeta sds 250 . 
Regulations of local office in the matter of 
procedure on opening public lands to entry 
eonclusive upon parties taking action there- - 


under without protest. ..-.....----......-+- 370 


Papers are not filed when received at the 
loeal office during a vacancy in the office of 
either register or receiver......--......-:.. 133 

Under a rule to show canse why an entry 
should not be canceled, time should not run 
against the entryman while the local office 
TR ClOSO ews tceoc seem laeaetuew rate eead 493 

A motion to dismiss filed after the day set 
for hearing should not be acted upon with- 
out notice to the opposite party ..........-- 91 

An order of the local office dismissing a 
contest is not sua sponte, where such action 
is not taken until after a motion, asking 
therefor, has been filed.....-.....2..-.----- 91 

A motion to dismiss, under the order of 
January L7, 1891, must be sustained where 
it appears that ‘the Department is without 


jurisdiction, patent having issued for the 


Let stems ama ceds naeeee KGS neee sion saw mcere yes 380 
Brief containing charges of corruption 

against officers of the Land Department will 

be stricken from the files......-2..-..-----..- 445 


AMENDMENT. 


In proceedings against a final entry the 
local officers hare no authority to allow, 
matter is not related to the 
orginal charge -....-.-: Be te tec eclal phen as 447 


APPHAL. 


By different parties, and. relating to dif- 
ferent tracts of land, should be transmitted 
to the Department separately .........----- 271 
Will lie from a decision requiring a min- 
eral entryman to make new publication of 
NOMCOsewewa het se bGeoscey Gacnet ae aca cates 697 
Will not lie from an interlocutory order . 496 
Right of, should be accorded a mineral 
protestant who alleges an adverse interest, 
nou-compliance with law, and whose applica - 
tion for a hearing has been denied .......-.. 68 
In the absence of, the Coumissioner’s de-.  ~ 
cision becomes final, and he is thereafter . 
without jurisdiction to modify his action | 
CATON Go nctaee dey ses sade usetelteeiarenti. Ue 
In the absence of, the decision of the local 
office is final as to the facts and can be dis- 
turbed only under Rule 48 .........-.....-- 230 


INDEX. 


Page. Page. 
' Time for, can not ie extended by stipula- Personal service is not secured by reading 


tion of attorneys weg aeee Roitete Cee eid aceautee 423 
Extension of the time for taking, can not 


be granted by the local officers .-.......---. > 423 


" Application for the extension of the time | 
allowed for, should be presented to the Gen- 
eral Land Office, and PREFOES said period has 

expired .......- Wis one ates rose ate oat 423 
One who consents to delay in abe can 
not be heard to raise the question of time, if 
_the Department takes action on the merits 


of the case. .....-"-7*>-- BS ee ee tee eee- 423 
Time for taking, is not suspended bya — 
’ motion for review filed out of time .-:....-.- 67 


‘Rule 79 is notapplicable except where the 
motion for review is filed within the time 


allowed for appeal...-...-.....-.2.--.----25 154 


Time for taking, begins to run from the 
date when. service of the notice of the decis- 
ion is first made, where said notice is served 
both on the attorney of record and tbe party 
he represents... ..----- 02. .0.cce cece cee ee ees 428 
Ten days additional allowed for the per-. 
fection of, from the local office, where notice 


of decision is sent by mail ........----...- 352 
Will not be entertained in the absence of 
due notice to adverse parties ....-..-.------ 452 


Specifications of error, to receive consid- — 
eration, should set out the particular objec- 
tions raised to the decision from which the 
appeal 18 TAK 42 cece eee Sd Sed 700 

Amended specifications of error, filed out 
of time, can not be accepted on the ground 
that the delay was caused by the necessity 
of employing new counsel.......-.-.....--- 217 

Rule 82 does not contemplate notice to the 
“appellant, with opportunity for amendment 


; where proper specifications a error are not 


Right of, from Commissioner's decision is 
lost, where.the appeal from tbe local office 
does not contain a specification of errors and 
is UAH sued for that reason......---.-.---- 176 


Coane. 


A motion to dismiss, on the ground that 
the eontestant has not paid the requisite 
fees, should not be sustained where prior to 
‘action thereon said fees have been paid.... 91 

Should be apportioned i in accordance with - 
rule 55,in.a contest where 10 preference 
right is claimed under the act of May 1f, 
1680 e524. Cie Duias wet iemabee watitee cates 13 


NotIcE. 


Rule 14 amended go as to not require post- 
ing’on the land. in case of government pro- 
ceedings against entries under the timber 
MIC STONE BCb scans Sess seec se seteees aoe ey 54 

Of proceedings on the part of the govern- 

_ ment is not on the same basis as‘in the case 

: of a contestant seeking os secure ‘Cancelle: ; 
MOM 2S So. ooeeas ee: weeded Cee dete oeocans 84 
- Proof of service must be filed in the local 
office by the contestant: .........- selene deena BLO 


the notice to the wife of defendant and de-. 

livering to her a copy at the house and usual 

place of defendant’s residence.........----. ‘162 
Service by publication is authorized where 

it is made to appear that personal service 

can not be secured by persistent and diligent 


Of a decision may be made either on the 
attorney of record or the ‘party lhe repre- 
Te Lf: ota area My ore Age 428,443 

To an attorney of record of any action in 
acaseis notice tothe party he represents .287, 700 

Of action on town site application should 


- be given the party who files the same...-.. 628 


‘Of a decision can not be claimed as a right 
by a transferee who has no statemeut.of his 
interest on file in the local office........-.--- 126 
Failure to receive, of decision is no ground 


- for reinstatement. of contest, if due to con- 


testant’s nepligence.........22.-0-.------., 319 
Failure to perfectservice of, where acase is ; 

coutinued for that purpose is proner grouncL 

for dismissal of case .....:....-0--2--eeeeee 689° 
Of appeal from the rejection of apbltontion 

to enter.. Departmental ruling. in for "ee at 


_ time of appeal should be récognized. -..2.-. 662 


_ Objection to jurisdiction for want of, is 
not waived by taking part in subsequent 


proceedings ..-... etree idiadeey cide eat 689 | 


REE ARING. 


Motion for, filed within time, suspends the 


‘running of time allowed for appeal, but filed. 


out of time does not so operate -..-..-..... 67 
Application for, made while the case is be- 


fore the local office, should be considered by 


the register and receiver and decision ren- 

dered: thereon sic. cess louse ha 227 
Application for, though once denied, may 

be allowed where it is made to appear that 

the decision in question was procured 

through fraud and deceit practiced upon the | 


government ......-... Site aac ame nesecaek (oe 
REVIEW... 

‘Willnot be granted on the motion of a 
stranger to the reeord-...-.....--.-. tadesee ADL 


Transferee who applies for, alleging that. 
the decision is not final as to him for want. 
of notice, mnst show that a statement of his 
interest was on file in the local office.....- ~ 126 
Rule 79 does not apply to motion filed out 


of the time allowed for the appeal...---- --- 154 


Time within which a motion for, must be’ 


filed begins to run from the date when serv- | 


ice of the notice of decision is first made, 
where sueh notice is served both upon the. 


attorney and the party he represents...-.-. 443 
Motion for, will be denied where .no new 
question of law or fact is presented........ 90 


Will not be granted on the ground tbat a 
reéxamination of the evidence will bring 
about a different decision ...1.......-.2-- .. 98 . 

On the gronnd that the decision js against’ — 
the weight of evidence, will not be granted 


a | 


Page. 
wien the evidence is such that fair minds 
might differ as to the conclusions that should 
be drawn therefrom......2-.--..2-..2...6-- 426 

In the absence of motion for, the Depart- 

‘ment has the requisite authority to correct 
its own mistakes while the subject-matter 
is yet under its own jurisdiction.....--.... 443 

Pre-emption. . 

See Settlement. 

_ Delay in the issuance of final certifieate 
does not impair the right of the preémptor 
who has shown due compliance with the 
law to take other land under the homestead — 


Transmuttation of @ claim te a homestead 
entry should not be allowed without notice 
to adverse claimants. ...-....-------.-.+---- 120 
A claim initiated after the passage of the 
act of March 2, 1889, can not be transmuted 
thereunder by one who has had the benefit 
of a homestead entry....-.-.---+---+--++- 252 
The inhibitory provisions of the first 
@Gause of section 2260, R. S., do not extend to 
the ownership of a trustee....-..----..--.. 215 
A settler who has reccived final homestead 
-certificate for a tract is not within the sec- 
ond inhibition of section 2260, R.8., where « 
subsequent government survey brings his . 
improvements within the lines of an adja- 
cent tract, and he files therefor under the 
preémption law -.........-./-.+---2+---0-6- 309 
A eontract for the purchase of land does 
not bring the holder within the inhibition 
of section 2260, R. S., where the title to said 


-Preémptor who las complied with re- 
quirements in the matter of settlement and 
is called away by military service has six 
months after close of service in which to 
make entry ..--.----- ee eee nee nena ne nec cence . B64 

Right of, can not be exercised by a mar- 
ried woman liying apart from her husband 
under a voluntary agreement of separation 459 


Right of heir to submit proof under sec- 
tion 2269 is not defeated by the fact that he 
may have sold his interest in the land.--... 468 

“One holding title, under a private land 
claimant, to a larger amount of land than he 
would be entitled to take as a preémptor, is 
not thereby debarred from entering 160 acres 
of such land when it is restored if he is 
then a settler thereon ..-.--..---.---.----.. U26 

Various acts of Congress cited wherein 
additional time is given to prove upon Un- | 
DHALOd. TANG: ¢.ehscs ae wenk ese aeecs nee Gace se 656 


Price of Land. 
See Public Land. 


Private Claim. 

See States and Perritories. 

The. repeal of section 8, act of J iy 22, 

- 1854, and the acts amendatory thereof, de- 
prives the Departmentof authority to declare 
further reservations of land undersaid acts. 97 





INDEX, 


Baee 
The survey of, under a decree of confirm- 
ation that adopts the act of juridical posses- | - 
sion, must be governed by the record of juri- 
dical measurement, and not by a conjectural © 
estimate of area set forth in said decree.... 259 
The confirmation of the Los Trigos, based — 


- on the report of the surveyor-general was a 


final settlement of all questions as to the 
limitations of area-by inclosure and cultiva- 
tion, and conveyed full title to. the land 
within the boundaries-..----.---.--.--.--.-. 355 
Department has no authority to order the 
resurvey of a patented, while the patent 
therefor is outstanding........-....-.---..: 557 
The Department has no authority to make 


‘an agreement by which confirmees can 
-secure, through desertentry, lands improved 


by them that will fall ontside of the grant 
if located as required. by the confirmatory.. 606 


The confirmees of the Scolly, have the right 


to select the point of location when the gov- 
ernment is ready to survey the tract con- 
firmed, bni a failure to exercise this right, 
atter due notice, will be treated as a waiver 


of said privilege ....- er eee eee oe 606 
Location of, if not fixed and definite, does 
not eftect a disposition of the land.......... 674 


Private Entry. 


‘See Application. 

Of land embraced within a prior timber 
culture entry may be equitably confirmed 
where said entry has been canceled, no ad- 
verse claim exists, and good faith is appar- 


SNE: A, fo aco tng Od a OB ek Bde bth ect MwA as 
land 1 is not in the vendor. ......--..-.--..--. - 313 vn gs 


*Cannot. be allowed of land embraced 
within a prior timber culture.cntry, though . 
such entry may not be of record at the date 
Of GHG: PUPCASS a. soualcs sea eekedeseadamadeny 242 

May be equitably confirmed when made 
on land appropriated by: entry, if said entry 
is subsequently canceled for illegality...... 244 


Protestant. | 


See Afining Claim. 


Public Land. 


‘See Lake. 
The price of lands within the initia of 
the forfeited Texas Pacific srant, remained 
at double minimum until the act of March 
OTAGO ce ene ise eee nd inaiiie wteaees 8 
The price of desert land under the law as 
amended. by the act of March 8, 1891, is one 
dollar and twenty-five cents per acre, with- 
out regard to the limits of railroad grants. 74 
Price of land under a commuted timber 
culture entry authorized by the act of 
March 8, 1891, is one dollar and twenty-five 
cents per acre without reference tolimits of _ 
railroad grants ..--...- Pe hiadptse tue Comte. 5 
Sale of, that is bounded by a water line, 
as shown by the official survey, conveys to 
the patentee a riparian right, including 
subsequent accretions. -.....------ eee eee 375 


* This decision was rendered on the recall and vacation of the decision of January 23, 1892. 


INDEX. 


The even. nanihenea sections within the 
granted limits of the Northern Pacific be- 
came double minimum when the line of’ 


| general route was fixed ../....... fasecteanesres 377 . 


In the location of agricultural college - 
scrip, issued under the aet of J uly 2, 1864, 
the scrip must be computed at single mini- 


Purchaser... 
— See Alienation. ‘Entry (sub-title,, Conflrma: 
. tion), Homestead, (swb-title, aot of Tune 15, 1880), 
States and Territories. . 

Railroad Grant. ; 


GENERALLY. 


Of lands subject to Indian occupancy, 
! pass to the company subject to such right, 


~ excluding settlement claims thereto......-. 300. 


The lateral limits of the grant tothe South- . 
_ ern Pacifie should be adjusted on the line of 
. location, but where the constructed road 
has been adopted as the basis of adjustment 
the limits thus established will not be 
chan BOW aos etsy ote See tele cs 264 
A “settlement claim on jail within the 
indemnity limits of the New Orleans Pacific - 
grant is. protected by section 2 of. the act of 
February 8, 1887 
- Forfeiture for breach of condition subse- 
~ quent, may be declared judicially, or by act 
Of “CON ereshet 525 tices cae eecs Seated 328, 321 
The lands certified under the grant ot 
_ dune 3, 1856, and embraced within the forfeit- 
ure act of July 14, 1870, were by said act. re- 
‘stored to the public domain, and the certi- 
fications thereof vacated ; the lands so re- 
leased, being public eflicii the grant to the | 
New Orleans Pacific became effective passed 
to said company -....-....-....-2..---.6- 321. 328 
The forfeiture declared by act of Septem- 
ber 29, 1890, was complete on the passage of 
the act and opened to settlement:at once the . 
lands designated therein................... 359 
In the overlapping primary limits of the 
Northern Pacific and Oregon and California 
roads, east of Portland, the grant is to the 
_ former, under the act of July 2, 1864, and is 
forfeited by the act of 1890, to the extent of 
the withdrawal made under Sec. 6, act of 1864 _ 
and under said act.of forfeiture no rights of - 
. the Oregon road are recognized within said © 
conflicting TNt6: 62 .ase5 soi cse. peaees dee 187 
The relinquishment of June 25, 1881, filed 
by the grantee under the act of May 17, 1856, 
was for the benefit of bona fide settlers, and 
one who in fact never effected a settlement, 
is not entitled to the benefit thereof........ 108 
The relinquishment of June 25, 1881, in 
favor of ‘‘actual bona fide settlers ” doésnot 
extend to one who was at said date not. a 
qualified settler, being a minor and not the 
head Of “se Tatolly os esi serdecs: sackdews te s 288 
Relinquishment of rights under a with- 
drawal estops the assertion of any claim 


> 


thereunder as against a subsequent settler. 694. { an auexpired preémption filing .......-. 664, 364 


Page. 
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The governor’s ralinignistsneit under the 
State aet of 1877, for the benefit of a settler - 
on a listed tract within the primary limits 
divests the company of all title: (St. P., M. 
GE MUR Gs COS 2 ocean ee 5 Shi Ss ease 449 


Lanps Excurren. 


An unexpired preémption filing of record 
at the date when the grant becomes effective. 
excepts from its operation the land covered. 
MRETODY wisn tensdmexc sous tence: c 9, 237, 656, 664 

An expired preéinption filing of record at 
date when the grant becomes effective does 
not execpt the land covered thereby from 
the operation of the grant ...-...2......... 624 

Does not take effect upon land included 
within an application to locate a L military 
bounty land warrant.........-..2......--.. 278 

The right of purchase under section 7, act 
of July 23, 1866, existing at the date the 
grant becomes eifective excepts the land cov- 
ered thereby .....-.......--00..cee0e teal Sac 536 

When settlement and occupancy alone are 

relied upon as excepting land from a, it 
must affirmatively appear that such settler 
had the right to assert aclaim under the set- 
Hlement. UAWisscses eles bic etec ces pus  BE2 
The discovery of the n miliocal character of 
land at any-time prior to the issuance of 
patent effectually excludes such land.from”’ 
the grant to the Northern Pacific .......... 699 

For the St. Vincent extension is anew . 
grant, later in date to that made for the main 
line, and lands withdrawn, as indemnity, 
for the benefit of the latter, are excepted | 
from the subsequent epereon. of the grant 
for the branch line...-.....-../.2..2020.04. 545 

- The grant of May 4, 1870, is a ‘Host and 
does not take effect upon specific tracts un- 
til definite location; and a homestead entry 
made prior to such location excepts the land 
covered thereby from the grant, thongh no 
exception is made therein of lands thus ap- 
propriated. (Oregon Central) ............: 283 

|. WITHDRAWAL, 

Executive for indemnity p purposes does 
not effect wntil received at the local office... 591 

Lands withdrawn on general route of: 
Northern Pacific are not subject to settle- 
ment or purchase under the coal-land law.. 484 

On general route for.the main liue, while - 
standing, excludes the land covered thereby 
from selection as indemnity for lands lost on - 
the main or branch line. (Northern Pa- — 
CWO) in doesnt tad wniewuedoce ee sesetteeccus BON 
_ That followed on filing map of general 
route under the grant of J Tuly.27, 1866, ex-. 
cluded the lands covered thereby from pre- 
emption filing and settlement .....-..--.... 158 

A map of general route is not « require-': 

ment attached to the grant made for the 
benefit of the Sioux City and Pacific line 
. by seetion 17, act of Jnly 2, 1864, and the fil: » 
ing of such map works no withdrawal -.... 196. 
Does not take effect upon land. covered by 


720 
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_ For indemnity purposes does not take ef- » 
fect uponlands embraced within a subsist- 
ing preémption filing or homestead entry -. 
Does not take effect upon land embraced — 
within a private cash entry.-...---.------- 591 
Contemplated by section 6, act of July 27, 
1866, relates only te lands within primary 
limits, and the validity of any further with- 
drawal is dependent upon executive action. 6 
No rights, either legal or equitable, are 
acquired by settlemcut on lands withdrawn 
by executive order ..--...-.-----------+++-- 


INDEMNITY. 


The fact that a deficit exists in the 
granted limits does not relieve the company 
from the necessity of selectiou to acquire | 
title to indemnity lands.-..-....------.----- 610 


The Supreme Court of the United States 
in the case of the St. Paul and Pacific Com- 
pany against the Northern Pacific did not 
rule that title to, can be acquired without 
SCIGCHIOR ces cocaceckncepsck sansa sted. Suede 

The decision of the U. 5. Supreme Court | 
in the éase of the Northern Pacific v. St. Paul 
and Minneapolis Company did not involve 
the disposition of the indemnity lands of 
the former, company not withdrawn until 
after the rights of the latter company at: 
taehed 

Land covered by an expired preémption 
filing, but on which the preémptor is re- 
siding, is not subject to selection. .-..:..--- 

Scisotion of, pending on appeal, prechides 
the acquisition of adverse rights by filing 
or settlement.-...--.----+---------- Seaegie ass 

‘fhe departmental order of May 28, 1883, 
relieving the Northern Pacific from specifi- 
cation of bases docs not apply to lands not 
protected by withdrawal.....---..--------- 

No rights are seeured by selection of lands 
embraced within an unexpired preémption 
filing of rceord ....--1...0--- 2s ee ence ences 

Contlict between a selection and a home- 
stead entry may be settled either under the 
selection or on offer of final proof ......---. 
_ A settlement right existing at the date 

when the revocation of an indemnity with- 
drawal takes effect, excludes the land from 
subsequent selection ........---.-.-+-----.- 

An entry of land previously withdrawn is 
no bar to the right of selection if exercised 

before the revocation of the withdrawal be- 
comes effective ...-...----.---. cesses eeeee- 

Land within common limits, and excepted 
from withdrawal, is subject to selection by 
either company, or open to settlement and — 


624 


a ee ee ee ee 


79 


111 


79 
The even-numbered sections within the 
primary limits of the grant for the Leaven- 
worth, Lawrence and Galveston road are 
reserved to the United States, and therefore 
excepted from the grant to the Missouri, 
Kansas and Texas road, and can not be taken 


in lieu of deficiencies in its place limits. . . 164 


605 








692 
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The grants to the Wills Valles road, and 
Northeast and Southwestern hy the act of 
June 3, 1856, were distinct and separate, and 
there is no authority for the certification of 

_ lands- within the limits of one road to sat- 
isfy losses on avcount of the other (Ala.) - 


ACT OF JUNE 22, 1874. 
The right of a qualified settler excludes 
- the land covered therehy from selection 
under said act.-...... Side SB ElGia es SER aarp aac 
And August 29, 1890, while vofenine in- 
ducements to companies to relinquish lands 
on which filings and entries have been made, 
‘ leave them at liberty to relinquish or not as 
they may think best 


Railroad Lauds. 


Act oF Marcu 3, 1887. — 
The aet of March 3, 1887, confers no new 
authority in the matter of bringing suit to 

_ recover title, but makes that mandatory 
which before was discretionary 


| 


129 


28h" 


695 


132 


Prior to the tustitution of suit for the re- . 


covery of title, a demand for reconveyance 
must be made upon the company, and this 
demand can only be directed by the Secre- 
tary of thé Titerior 6s. cde teks ce Stee see se 

Proceedings for the recovery of title are 
authorized where patent has erroneously 
issued for lands excepted from the grant. .9, 

Procecdings authorized tor the recovery 
of title, where lauds have been erroneously 
certified ou acvount of a grant......-..---- ' 

The Department has authority to insti- 
tute proccedings for the recovery of title to 


364 


lands erroneously certified, whether sueh - 


lands are in the hands of the original 
grantee, or have passed to third parties. -- 
The necessity for judicial proceeding'’s to 
recover title, where lands in excess of a 
graut have been certified, is not obviated by 
matters of defense that may be set up 
against such action, % 
Proceedings advised for the recovery of 

- lands patented to the Oregon and California 
Company, lying within the contlicting pri- 
mary limits of the grant to said company 
and that to the Northern Pacific east of 
POPUANG <. cic dcasyesesey aurea pansies owes 


ee) 


. 129 


121 


Oue who has contracted to sell laud pur- _. 


chased from a railroad company, to which 
title subsequently fails, is a proper party to 
perfect title under section 4, act of March 3, 
TOS Tce etek he ates BAe eee a aaineace watalae 

The right of a purchaser to perfect title 
under section 4 is intended to cover cases 
where the lands were unearned and errone- 
ously patented or certified ..-...-- mesa ages 

The right to perfect title under seetion 4, 


18 


18 


act of March 3, 1887, is not defeated by the | 


fact that the purchaser is the president of the 
company and trustee for the bond-owners, if 
there is no evidence of bad faith, on the part 
of said purchaser as against: the company 
or said DOUNG-OWEISs ct bers e cewek cece seen 

















INDEX. 


Page. 
“The right of a settler to perféct title un- 
- der the proviso to section 5 defeats the claim _ 
of. a. purchaser from the company, under the 
body of said section....... secuaubousee een nee 
’ The second proviso to section 5 applics 
only to lands which at the date of the ‘act 
_had been settled upon in-good faith smbse- — 


quently to December 2, 1882.........----+-- 237 | 


A settlement right acquired after De- 
Gerber 1, 1882, defeats the claim of a PME: 
chaser from the company .-....-..-..----- 35 

The privilege of purchase under said act 
extends only to cases where the right of 
the settler and bona fide purchaser from the 
company has been defeated through an er- 


~~ roneous disposition of the land ..---.-- Sak OO 


_ A bona fide purchaser from the company, 
or one taking thereunder, who has transfer- ° 
‘red the land, may perfect title under section - 
5, where the claim of the company fails... 253 
' The right to perfect title under the first 
clause of section 5 is intended for those who ~ 


-- have in good faith paid their money for a 


title believed by them to be good, and the 
tact tbat such purchaser holds under a quit- 
claim deed will not exclude him from the 

_ benefits of said section..........-..-.---.-- 498 
The demand preliminary to judicial pro- 
ceedings for the recovery of title may be. 
made upon the present holders of the land 
and parties apparently having an interest 

~ therein, when the original company has 
ceased to exist, and has disposed of the 


"Hand tcketekun dar aelcaeaen Soere ns 129 
a Rehearing. | 


See Pr actice. 


Rein aE stateme nt. 


' See Entry. , 


| Relinqnishment. 


See Railroad Grant. 

Of a final entry may. be accepted witout 

_ requiring the entryman to show that he has 
not transferred the land where no interest 

of a transferee is asserted, and the record 
discloses no fraudulent intent........ anes 82 

. Of a desert entry opens the land covered 
thereby to settlement and entry without 

‘further action on the part of the General 


‘iO CONN COz. os cn cans teenek tut ee deeebeaeee oe 8 123 


Executed by the entryman while so in- 
toxicated as to not comprehend the charac- 
ter of the instrument is ineffective......... 133 
_ Sent to the local office during a vacancy 
- in. the office of the register is not filed in 
- contemplation of law, and if returned to the 
entryman before the vacancy is filled no | 
' action can be taken thereon.......-...---.- 133 
Accompanied with an application to enter, 
~ filed simultaneously with an affidavit of 
. contest, defeats the right of the contestant. 144 
Will not be accepted where the right of a 
transferee would be defeated thereby. . 224, 644 
‘Inures to the benefit of a contest if filed 


as the result thereof ..............--.----.. 306 | 


14561—VoL.. i446 | 


" lently defeating - 





721 
ge Page, 

Does not inure to the benefit of a contest 
that is initiated for the purpose of fraudu- 
rights acquired in. good 
faith under said relinquishment....... seeete Boe 

Filed during the pendency. of a ‘contest, 
and as the result. thereof, inures to the ben- 
efit of the contestant and excludes all rights 
under the subsequent application of an- - 
other to pr oceed READ the entry in anes: 
MOTE ste pissed ad he eee eee 420 

Of a timber-culture entry, accompanied by 
a homestead application of the entryman, 
does not defeat the adverse ment of a set- 
tler then on the land ..........-.-..-.--.... 439° 


Repayment. 


The authority for, of excess over single 
minimum, in caseof an entry within the for- 


_ feited limits of the Texas Pacific grant made 
prior to March 2, 1889 .........:.-----.---.. 8 


The only person qualified to apply for, is 
the one in whom the title to the land is 
vested at the date of the cancellation of the » 


’ entry, or the heirs of such party.........-. 101 | 


A purchaser of the land subsequent tothe | 
cancellation of the entry acquires no right 
to a repayment of the parchase money paid, 
by the entryman.......--2..22--.-2---seee- 140 
Of interest on deferr ed payments under — 
au Osage entry not authorized by. statute... 204 
No statutory authority for, where tlie re- 
ceiver fails to account for the purchase price 


_ of land, and the’ entryman pays therefor a 


second time ..... leeeudduauUiedn ce teseceusJee OU 
An entry allowed on insufficient proof, 

submitted without fraud or concealment, is 

“erroneously allowed” within the meaning 

of the act providing for repayment -..... ‘wae 5h4 
Fees received by the local office, since 

August 4, 1886, for reducing to writing tes- © 


timony in support of an entry may he re- 


Reservatiou. 


See School Land. 
Of forest lands created by the President 
under section 24, act of March 3, 1891, may 


‘be restored to the public domain by the 


President without special authority from 

CONGTORS. 5 0.upecetee co cete sree snot ek outs 209 
Executive for the establishment of In- 

dian, does not take effect upon land covered __ 

by @ homestead entry ..-..-.------.-......- 589. 
For military purposes can not be restored 

to the mass of the public domain by act ot 

GHG Presid@@Nt sic essences cactenev ewe tees --+- 210 
The provisions of the act of July 5,1884, 

do not protect a desert entry made while the 

land was reserved ..-.......20..c-eeeeee eee 233 
Abandoned military, can not ie restored 

to entry and settlement hy the President. 

nnder the act ot July 5, 1884..-....-......-. . 238 
Lands within an abandoned military, 


transferred to the Interior Department and 


appraised in accordance with a special act, 


-but undisposed of at the date of the act of 


722 


7 Page. Page. 
July 5,1884, may be again auplved under . Senvindl in the regular army since the close. ~ : 
said act aud offered at public sale ....--.--. 76 of the-rebellion is not accepted .as theequiv- 

‘The improvements on ap abandoned mili- alent of, under the homestead law -.....-.---472- 

tary, may be sold separately under section Ts an essential part ofthe compliance with | _ 
3, act of July 5, 1884, where the lands on ‘the homestead law required. by-tho act of ._ 
which they stand are not subject to disposi- March 3, 1883 (Ala.) -.-..-- 226.2222 ce eee eee 268 
tion under said act..----- fag cede Gin eee 298 One who makes a second:entry under sec- 

A preferred right to purchase the land on ~~ tion 2,act-of March 2, 1889,is.entitled to 
which improvements are situated is con- credit: for military service, though allowed 
ferred by the act of July 5, 1884, upon the therefor under his former‘entry....-....--. 604 
purchasers of such improvements prior to the Required muder the homestead law allows — 
passage of said act ....-..... ee 527 | credit for military service. ...- Facamlriesd i yacser DOT 

The act of July 10, 1890, providing for the — | Upon the original farm dves not setaid to: 
disposal of ccrtain abandoned military, in ~ land under an adjoining farm eutry until 
Wyoming, repeals the provisions in-the act such entry has been matle......--.--------. 268 
of July 5, 1884, which confers upon the Under the homestead law is not affected 
purchaser of improvements a prefer red right by the fact that the entryman’s house was 
to purchase the land ....--.-------.---+-++- 622 | on a part of the land subsequently adjudged 

A tract ofland is not reserved by an in- | mineral and excluded from the entry...... . 489 
advertent notatiow of its disposition on the . = 
tract book aud plat in the local office... .-. 50 Res Judicata. 

Etfected by an entry,is not defeated by _ Plea of, not good us against one who is not 
the failure of the district officers to proper ly made a party to the proceedings in question 
note the sume of record _....2...--...-.---- 249 by due. notice PhOreO fe < sersae oaese ne seeee ee 278 

Eifected by an application to locate a war- | After the expiration of time allowed for 
rant upon a specific tract, not defeated by | appeal from 2 decision il & case it is too late © 
loss of the warrant and fees ii the General for the Commissioner to take action therein 
Land Office; though as the result of such loss ~ on his own motion, as the case is then re- 
no ‘récord of the location is mae i in the local moved from his jurisdiction, and further 
Pilicebsca se et ecesdetsesties se ee Sieke 97g | action, if any, mnst be taken by the De- 

re ’ partment in the exercise of its supervisory _ 

Reser vor. AMUCDOVIEY 6 ood aise ea ade aed eee a: 574, 

See Light of . Way. 

A. natural lake cau. not be aupeoppiatell Review. . 

POOL 2s seit eu etd esate bite uate eens eee 508 Sew Pr cactive. 

The. pr otection provided for. satrleinbtite —— ~ 
claims by section 17, act of March 8, 1891, ag Right of Way. : aa 
against. location of, extends only to lands Cireular of April 21, 1892; regulating ap- 
actually ovcupied at the date of such loca- plications under the acts of Murch 3, 1875, 
PURE Sosa sheets ha tarstac ps eva nee Ed eet es eat 14 and March 3, 1891......-. ee ee ee - 338 

Survey of, on unsurveyed land, should be. No authority tor map of location over’ 
connected -with. government .surveys, or unsurveyed laud. ....-...+-----+-+++-+- +22 336 
with.some well-defined natural monument. 516 CANALS, DITCHES, Rr SERVOIRS. 

Residence. The certificate of the register should 

In good faith in a house believed to be show that a true and correct duplicate map. 
upon the. land claimed is constructive resi- of survey has been filed in the local office:. 28 
dence upon. SUEDMANG scscmcy ee lve ee acee se 447 In the survey of a canal its: width and 

Can not be legally maintained by « mar- the course and distance of the lineof route | 
ried woman while not living with her hus- should be noted and iInly shown. .-.-...-..-. 30 
Dats aint eniee aries donates 241 In the survey of canals and reserveirs 

Failure to establish, is not abandonment the. variation of the magnetic from the-true 
where the entryman dies prior. to the expira- - meridian should be noted ......--.:----.--+ 30 
tion of six months from date of entry and In the survey of a ditch the subdivi- 

_ the heir subsequently cultivates the land... 142 sional lines of sections should be laid down 
Section 3, act of March 2, 1889, does not. on the map, and the field notes of survey | 
authorize extension of time for the estab. — accompany the same ......----.-------:.--. 28, 30 
lishment of, but allows a leave of absence, In the survey of a ditch the termini . 
in certain cases after : settlement eisai giarce 95 should be definitely fixed, and at each point. - 

Application of preémptor for leave of ab- where the ditch crosyes the lines of the pub- 
sence based on alleged failure of crops, does lic: survey the distance to the nearest es- 

; not operate to extend the time for making tablished corner of said survey shouleel be 
final proof . sshd aus i ctia aicas ie fetus ana anatians nS etns ate 207 | noted on the map .--....-2.--..-2---2-2205- 28 

Not required of a homestead. applicant | No authority for map of looatinn over un- 

prior to the allowauce of the entry ......-.. 554 336 
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| - facilities is not.entitled to-.... .... pee ed 


* USP OUON occ cee valde he ux been ee sees a 


| INDEX. 


Page. 
in the: survey .of a reservoir the initial - 
; Goldie /of the-survey. should: he fixed. by ref: 


.. erence.to-a.corner. of the public. survey or - 
- some well-defined natural mouument . . 


, 28, 516 
. In running the boundary. line of a reser- 


- . voir the points where. it .crosses the lines of 
.. the public survey should be marked by a 


stake or stone, and-the distance to an estab- 
lished cortier, outside the reservoir, noted | 
wOnethe Map eos cles oth deeh eset es cateese 28 
_ * &.map.of a ditch or reservoir, drawn: toa 
 legs-scale than. 2,000 feet to 1 inch, may be 
- accepted, if not inconveniently large. .-.. “2. 28 
_ Reservoirs. should be so surveyed as to 
- include only the land covered with water, as 
the right of occupancy is limited to such 
land, and 50 feet of marginal land for use in 
construction And Vepairsss2.i5%.2<seecd sees 30 
For canals and ditches not granted nerd 
“Indian reservations by.section 18, act of 
March 3, TBO eke Patastechesseeeese serarksg 


RAILROAD—STATION BReieoe: 


A company that is not organized as a eoni- 
“mon carrier with passenger and freight 


Gravel beds, or ballast pits, are not. subj ect 
to selection under the act of 1875, but may 
be used temporarily. for purposes of con- 


‘The period of original construction ceases | 

_ when the-road is open to the public for gen- 

Sra ANG tei acces aerate, ct | 

- The use of material under the eerie act _ 

of 1875 and the special act of February 15, 
1887, is limited to construction, and does not. 

include repair or improvement. .....-. feat 

A selection ofa. tract exceeding 20 acres 
in area ‘cannot. be approved..... Parcvaisig Sade aimee 117 
. A plat showing proposed station grounds 
extending 14 miles along both sides of the 
line of the road, and 75 feet in width, will 
118 


ROU be. APPIO VEG ose eke cecedabeee 
-A grant for station purposes is not i in tee, 
_but.an easement ....... 2.0.0.0 eee eee nee 109 


Application to select station grounds 
sbould not be submitted until the company 
has-secured the approval of its right of way. 

Right. of selection for station purposes is 
limited to lands adjoining the company’s 


_- pight of way theretofore acquired ...-... 117, 414 


A plat of station grounds will not be ap- 
proved where the location is such as to.ex- 
clude access to public lands not included 
therein 

And -station: privileges on the former 


ee aa a ars 


Crow Creek Indian Reservation, as provided . - | 


for the Chicago, Milwaukee and St. Paul 
»-- Ry. Co. by-section L6, act of March 2,1889, 
«is not defeated by a settlement right claimed 
under section 23 of said act........-..- eee 


Revised Statutes. 


_ Tables of, cited and construed, page xx. 


118 





| satimes. 


from geueral disposal ...-...--.-.,-+---+- 


_ of under the provisions of July 5, 1884... -. ‘ 


selection in lieu thereof’........-- site watens 


area | : 


The settled policy of the government - 
in the disposition of. salt lands and. has — 
been, and is now, to reserve, the same. ; 
597 : 

Deposits of rock salt are, and not sub- . 
ject to entry under the statutes author: 


izing the disposal of minerallands....... 597 


School Land. 


See Appiication. - 

Caunot be regarded as identified by sur. 
vey. so as.to exclude settlement where a re- 
survey of the land is found necessary ....-. 291 | 

Title passes to the State, at the time the . 
grant takes effect, without patent or certiti- 
cate, and toexcept land therefrom onaccount 
of coal found therein the existence of such. 
mineral in paying quantities must he shown, 
and that such fact was known when the 
grant took. effect.....-...--.----------.---- 

Settlement . right on lands reserved for 
school. purposes, acquired prior to survey, is. 
not defeated by failure.to establish residence 
for a term of years after. settlement. and sur- 


vey where during such period valuable im-. 


provements are made, and dune residence . 
established thereafter.......-..:--------.-- 213 
Sections 16: and 36 within. an. auandoned 
military reservation are noti subjeet to.a. snb- 
sequent.school. grant. but.must be disposed 
527 
Double minimum lands may be. taken Jor - 
double minimum loss..........----2226.-.5- 271, 
The selection of indemnity is a waiverot 
all claim te the land in place, and to protect — 


‘asettlement claim on such land the State. 


may take indemnity therefor, it it so elects. 232 
Indemnity sélection of Jand subject — 

thereto, approved and certified, precludes, — 

while outstanding, the allowance of another — 


In case of a preémption settlement on: 
prior to survey, the State may either select 


indemnity therefor, or await the action of. 


the settler, and, if his claim is. ahandoned,. ; 

assert its right to the land in place......- .. 394 
An intervening indemnity selection does. 

not defeat the right of a homesteader, who 


‘settles vrior to survey, but fails to make en: 


try within the statutory period. .....- Shes ALG 
Selection of indemnity will not be dis- 
turbed where the local office corrects a mis-_ 


description, and the State ratifies such’ 


action prior to the interveutionof anadverse 
rol Eb 1 ne ee ee ee eer ee TPE” 
An, indemnity selection, in lieu of. land ~ 
patented ‘as mineral, of record at the pas- . 
sage of the act of February 22, 1889, author- 


..dizing:-such- selections; - operates: ‘to reserve 
., the land.as.against a subsequent: homestead 
application. 


(Washington)... ......-..26... 282 
Selections of indemnity by territorial au: ~ 
thorities are not released from reservation | 
by the act providing for the admission of the 
Territory to the Union. (Washington).... 271. 


124 


“Page. 

‘A. selection of aeunitte made and ap- 
proved before the final survey of a private 
claim excluding the basis therefrom, is con- 
firmed, by section 2, act of Mareh 1, 1877, 
and the basis therefor is subject to disposal 
as other public lands. (California)........- 
Selections of indemnity in Oklahoma may 
be made from any unappropriated, sur- 
veyed; non-mineral public lands within said 
Territory for losses by Indian allotment, 
settlements prior to survey, fractional sur- 
veys, or from any natural cauge....--...-. - 


Scrip. 

A New Madrid location of unsurveyed 
land is not authorized by tho act of February 
_ 17,1815,and while the law thus remained 
was no bar to other disposition of the land. 

The act of April 26,1822 did not operate 
to save a location on unsurveyed land, where 
such land had been previously sold by the 
government to intervening adverse claim- 


ue 


Agricultural college, issued under the act 
of July 2, 1864, is on the basis of a single 
minimum grant, and must be so computed 
in the location of double minimum land.... 

Issued to the Chippewa mixed bloods un- 
der the seventh clause of seetion 2, treaty 
of September 30, 1854, is personal and not as- 
signable, and a valid transfer thereof can- 

not be effected through a double power of 
attorney - 

. The subsequent ratification of acts per- 
formed under double power of attorney, 
executed to effect a transfer of Chippewa, 
will not. operate to give validity to a loca- 
“tion and sale thereunder ........ ee eee 
Location of, properly subject to contest.. 576 


ee 


Selection. 


See Railroad Grant, School Land. 


Settlement. 

See Schoot Land. 

And improvement extend constructively 
to all parts of the quarter section claimed 
‘by the Settler <.52%.s.ancanesivessucvswh vues 54 

On land covered by the entry of another 
confers no right as against the entryman or | 
the go vernment, but, as between parties 
‘who have thus settled, the first in time ig 
rsp PONG. 6 todoosgae shake pees soese Steve 

Right is not acquired by the purebase of 
the prior possessory right of another....... 

A settler on land reserved for railroad 
“purposes . is entitled to three months from 
date of restoration of landin which to make 
filing and protect his. right as against a gub- 
sequent settler .....2..2.02 22-2 e ecw ee eee 

Made by: a minor, not the head of a family; _ 
secures‘né right to publié land .-......--:.. “290 

Rights of, do not extend to lands subject — 
to Indian oecupancy 

On land withdrawn for railroad purposes 
by executive order confers no right, either - 
‘legal or equitable....... ‘MveLnave alka tecnweas 


90 


Ci i i ey 


90 


_ 230 
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Confers no vient to land embraced within 
a railroad indemnity selection pending on 


. Actual date of, may be shown, though the . 


filing through mistake shows a different 


Right of a settler on land covered by the 
tiniber-culture entry of another, on relin- 
quishment of such entry, is superior to the 
entryman’s claim under a homestead appli- 
cation filed with said relinquishment......-. 
. Rights of, can not be aequired by trespass, 
nor constructive possession of such land by 
settlement on an adjacent tract 

Of an alien confers no right to public land 


=sse=ese eee nee 


Sioux Lands. 
See Indian Lands. 


Special Agent, 


431 


475 
664 


Should not examine and reportonclaims — 


at the request of interested parties..-.-.... 


States and Territories. 
CALIFORNIA. 

The right of purchase under section 7, 
act of July 23,1866, is not defeated by the 
fact that the legal title to the land is, at the 
date of the act, held by one not a purchaser 
for a valuable consideration, where the 
‘owner of the equitable title at such time is 
not thus disqualified...-.......-------..6.. 

The purchaser of a private claim of quan- 
tity within larger out boundaries who con- 
trols the location of the claimis not en titled to 
purchase lands excluded on final survey -.. 


MONTANA. . 

University selectious approved prior to 
the admission of the State require no further 
action to complete title, except the admis- 
sion of the State; the certification to the 
governor of the Territory is sufficient evi- 
HIONCG OE TUlGags a. sas eee ek eee eee sos 


Statutes. 


See Tables of Acts. of Congress, and Re- 
vised Statutes, pages xviii and xx. . 

Departmental regulations under, if not in 
conflict therewith, have all the force and 
GIOCE OF LAW a eeiee os Saotoiwcawea, chucs eceiiids 

Is operative from its date if no time is 
fixed when it shall become effective. ....... 


Survey. 


See Lake, Mining Claim, Might of Way. 
Of a mining claim or townsite is a ‘‘ pub- 
lic survey’ when the claim or ‘entry passes 
DUO A DATONG 23 cies fos amtinies hese ewes 
Of au island shouldbe allowed where 
such island has-been omitted from the sur-- 
vey of adjacent land and has not been dis- 
posed of by the government ....--..--.-.-- 
If none of the lands contignous to a former 


non-navigable meandered lake, . have, been - 
patented or applied for, the land previously | 


covered by water may be surveyed 


536 


665 


142 


587 


596 


115 


INDEX, 


Page. 


‘The. secesament lias no jurisdiction to | 


rie when the land lies within the mean- 
der line of a non-navigable lake, and the 
lands adjacent thereto have been patented 


or applied PO? Lesvedevtawcse suse eee eee a= 27K, 637 


Of an island, formed ina river after the 
survey and disposition of the adjoining shore 
lands, can not be ordered, as the land thus 
' formed does not belong to the United States 433 


Order for, and public offering of land as 
_ ab. isolated tract preclude the allowance of 
a preémption filing therefor tendered by the 
applicaut for survey and based upon an al-. 
-leged prior settlement right’....-...-----.-- 458 
_ Of reservoir site on unsurveyed land 
should be connected withthe public survey . 
or some well-defined natural monument.... 516 
' The Department has no authority to or- 
- der the resurvey of a patented private 
claim while the patent is Oubstanding sess 557 


Swa amp Land. 


See Alienation. 


The claim of a State should not be rejected 
onthe report of a special agent alone, but 
such report may be made tlie basis of fur- 
ther investigation........ JeavwiRereesn wets 175 


The inadvertent sertificatian of Jands ex- 


_ cepted from the grant does not deprive the 


Department of jppedicugn to correct the 


The grant to Tlinois did not take effect 
_ upon the alternate sections reserved in the 
railroad grant of September 20,1850........ 229 


The burden of proof is upon the State 
er it claims a tract that is not returned | 
as swamp and overflowed .--......--------- 247 


‘The character of land at the date of the 
grant — determines whether it is subject 
_thereto...-... Sou eae Oleeae tua cowelases 247, 254 


Proof that land is at present swamp and 
overflowed is not sufficient to overcome the 
' adversereturn of the surveyor-general..... 247 


_ itand covered by an apparently perma- 
nent body of water at date of the grantis 

not of the character granted ..... ous a emines 253 
The approval by the surveyor-general of a 

segregation survey made under section 2488, 

R. S.,is of no legal foree where the lands: 

covered. thereby were not in existence at 

date of the grant. (Cal.) .-.......--..1.-5- 253 


Proof as to the character of land at date 
of the grant should be required before ap- 
- proving a contract for a segregation survey 
(Gals): sucwdenetnnsde San Verses aia iecatwes 258 


Before final action is taken on a claim the. 
waiver 2s to further claims required by the . 
regulations of September 19, 1891, must be 
furnished -.....2.-sancecesen errr rece e --- 533 


_. Grant of, not defeated by: location of pri- 
vate claim where such action is not defi- 
“nite ..cu.ennen we @enuan senae eo nascuaw ana eee asceweae 674 
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Page. 


wi mber Culture. 


See Entry, Final Proof. 2 
Failure to break the requisite five acres = 
may be excused on due showing that.it was. 


caused. by threats of personal violence. .... §5 
Sowing tree seeds broadcast is not a proper at 
planting ecuarae iateintendved dodaci Secs 98 


~The entryman mist make seatate pro- 
vision for the protection of the trees planted. 98: 
Failure to secure the requisite growth of 
trees does not warrant cancellation if not. 
due to the entryman’s negligence ..-....-.. 423 
Compliance with law must be shown dur- — 
ing the pendency of a contest, where an en- 
try is irregularly allowed for land thus in- _ 
WOLVOU sccececoseeuss eltersaceetessuoeeenwe 431 
The act of March 3, 1891, does not relieve 
the entryman from cultivating the quantity 
and character of trées specified in the act of | 
1878, nor repeal the requirement of six hun- 
dred and seventy-five thrifty trees to each | 
acre at final proof ....-..----.- Sesabesickewne 434 


Timber Cutting. 


Instructions of January 13, 1892, and ap- 
proved form of letter to applicants with in- 
formation as to limitation of privilege --..- 96. 

Permits will not be issued under section 
8,act of March 3, 1891, to cut timber from. 
unsurveyed lands within the primary limits — 
of the Northern Pacific grant, in the absence 
of a showing that the land is mineral..... » 126 


Wimber and Stone Act. 


Does not authorize purchase by a married — 


- woman, except with ber separate money, in 


which her husband has no interest........ . 125 
Improvements on a tract of land will not 

exclude it from entry under said act, if not — 

made and. maintained under a bona fide oc- 


“CUPAWMONs 222 5n5 hee ees dkses enieee Se biehenee 16 


Landis not excepted from purchase under 
said act by the improvements of one who is 
not asserting a claim to said land under any 2 
law authorizing the occupancy thereof..... 415 

An entry under said act not made for the 
‘‘excInsive use and benetit’’ of the entry- 


man, but in the interest of and for the bene- 


fit of another, is in violation of said act and 
must be canceled. .--....-..220---+05- aie cals , 392 
The personal inspection of the land re- | 
quired of an applicant does not necessarily 
require said applicant to actually pass over 


the tract in question .......-.-..-+---.----- 436 


The general authority of the Commission- 
er to determine the validity of entries is not 


abridged by the provisions of this act...... 617 
VWimber Lands. | | 


See Reservation. 


‘Town. Site. 


See Oklahoma. 
The issuance of patent to trustees is not 
a disposition of the government title, buta 


_ conveyance thereof, in trust, to be held un- 


der the direction of the Secretary of the . 
Interior (Oklahoma)..........+.--- nee fates 295 


726 3 So | INDEX. 


Page. os ot . gt ee te - Page. | 
_ The Attorney-General will be requested Trustee. ig foe wastes 
_ to direct the proper district attorney to ap- See Railroad Lands. 


pear on behalf of the trustees where judicial 
proceedings are instituted to control their 
action in the acai of title (Okla- 

homa) ...--.--+---+--+ssesses eee cere creer eee 295 | Wagon Road Grant. 

Plat of, submitted under the second pro- . See Railroad Lands. 

.viso to section 22, act of May 2, 1890, should WARRANT 

show accurately the exterior boundaries, iy Ses ° to 1 fe ik ' b 

width of streets, and measurement and loca- pplication to locate a military bounty, 

tion of parks and reservations .........--- . 905 se ia a speciile tract, duly filed with the 

- Commissioner of the General Land Office,. 


In case of addition to, und tion 22, | 
a ai re Pe ee eae . reserves the land specified for the benefit of 
act of May 2, 1890, the streets should con- : 
CHS AD DLA as ewes cw es eee See cenn seen 278 


form to those already established, and the Face at and $ ake. in 
surveyor’s certificate show such fact....... 503 Rrancige a Men ees ee os “pp 
The party filing plat and application is | "02 te locate a speciiia tract, by the Com- 
the proper party to receive notice of action RNS Cate: will not defeat the right of the 
applieant, though on account of said loss no. 


University Lands. 
See States and Territories. 


se eet renee ‘ Sb ee ae Ol eecund of ibe location is riade in the local 
March 3, 1891,'to enter as a, the tract speci- DINOS ete pee Rae er ee pects pee NC Se - aT 
fied therein is limited to a single entry of Water Right. — 

said tract ee ntea pene vab Meet uamewomaeeaeess -- 628 ' See Right of Way. 
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